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PEEFACE 

TO  THE  SIXTH  EDITION". 


The  fifth  edition  of  this  book,  which  was  published 
in  January,   190f3,  is  abeady  exhausted.      Since  its 
appearance,  new  Rules  of  the  Supreme  Court  have 
been  published,  and  many  important  points  have  been 
decided,  which  affect  the  procedure  of  our  Courts. 
This   has   involved  considerable  modification  in  the 
present   edition.      The   chapter   on   Costs   has  been 
re-written.     All  relevant  decisions  have  been  noted 
down  to  and  including  August   1st,   1906  ;   and  the 
whole  book  has  been  thoroughly  revised  and  brought 
up  to  date. 

I  have  to  thank  my  friend,  Mr.  Clement  C.  Gatley, 
of  the  Inner  Temple,  and  my  son,  Mr.  Walter  Blake 
Odgers,  of  the  Middle  Temple,  for  the  efficient  assist- 
ance which  they  have  rendered  me  in  the  preparation 
of  this  edition  and  in  passing  it  through  the  press. 

W.  B.  0. 

15,  Old  Square, 

Lincoln's  Inn,  W-C. 
September,  1906. 


PEEFACE 

TO  THE  FIEST  EDITION. 


The  system  of  pleading  introduced  by  the  Judicature  Acts  is 
in  theory  the  best  and  wisest,  and  indeed  the  only  sensible, 
system  of  pleading  in  civil  actions.  Each  party  in  turn  is 
required  to  state  the  material  facts  on  which  he  relies ;  he  must 
also  deal  specifically  -with  the  facts  alleged  by  his  opponent, 
admitting  or  denying  each  of  them  in  detail;  and  thus  the 
matters  really  in  dispute  are  speedily  ascertained  and  defined. 
Some  such  preliminary  process  is  essential  before  the  trial. 

How  is  it,  then,  that  it  is  the  fashion  to  decry  our  modern 
pleadings,  to  treat  them  as  waste-paper,  and  to  deplore  the  loss 
of  the  ancient  method  with  its  counts  and  pleas  known  by 
fantastic  names,  half  Latin  and  half  Norman-French  ?  There 
are  many  reasons  why  the  new  system  has  not  yet  met  with  the 
success  which  it  deserves.  It  has  hitherto  been  worked  mainly 
by  men  educated  under  the  former  practice.  The  modern 
system  has  never  been  so  thoroughly  taught  to  the  younger 
generation  of  pleaders.  Moreover,  the  reform  was  not,  in  one 
or  two  instances,  sufficiently  thorough.  Some  antiquated  frag- 
ments of  the  old  procedure  remain  (such  as  the  plea  of  Not 
Guilty  by  Statute)  which  destroy  the  symmetry''  of  the  modem 
rules.  There  is  yet  another  reason  why  our  present  system  of 
pleading  does  not  work  so  well  as  it  should.  Each  party  in 
turn  ought  to  admit  clearly  or  to  deny  expressly  each  fact 
alleged  by  his  opponent.  But  counsel  cannot  do  this,  unless 
he  is  fully  instructed  as  to  the  actual  facts.      The  solicitor 
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cannot  fully  instruct  counsel  as  to  the  facts  without  thoroughly 
getting  up  the  case ;  and  the  taxing  master  always  discourages 
his  doing  so  at  this  stage.  The  amount  allowed  for  Instruc- 
tions for  Defence  and  Reply  is  wholly  inadequate  to  recompense 
the  solicitor  for  the  time  and  labour  involved  in  properly 
instructing  counsel  how  to  plead.  Hence  admissions  which 
ought  to  be  made  are  not  made. 

It  is  in  the  hope  of  removing  one  cause  of  this  want  of 
success  that  I  have  written  this  Book  on  the  principles  of  our 
jiresent  system  of  pleading.  I  have  embodied  in  it  notes  made 
from  time  to  time  for  the  use  of  my  own  pupils.  The  rules  of 
law  are  stated  in  large  type :  explanations,  historical  matter, 
and  practical  hints  are  given  in  smaller  type,  but  larger  than 
that  used  for  the  Illustrations.  These  have  often  been  drawn 
from  the  older  reports.  It  is  to  the  sixteenth  and  seventeenth 
centuries  that  we  must  turn  for  a  clear  exposition  of  the  rules 
of  pleading  at  common  law ;  and  it  was  only  in  those  days  that 
the  rules  of  pleading  were  rigorously  and  inflexibly  enforced. 
Now,  our  regard  for  "the  merits"  overrides  our  respect  for 
nice  questions  of  pleading,  though  such  questions  still  largely 
affect  costs.  But  while  the  old  law  is  freely  referred  to,  all 
relevant  decisions  since  1875  will  be  found  cited  under  their 
appropriate  headings, 

I  am  indebted  to  my  friend  and  former  pupil,  Mr.  M. 
Stewart  Prichard,  of  the  Inner  Temple,  for  the  full  and 
convenient  Index  which  he  has  prepared,  and  also  for  his 
kindness  in  revising  the  proof  sheets. 

W.  B.  0. 

4,  Elx  Court,  Temple,  E.C. 
December,  1891. 
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OF 

PLEADING  AND  PEACTICE. 


Chapter  I. 

AN  ACTION  AT  LAW. 
The  Writ. 


Every  action  in  the  High.  Coiu't  of  Justice  is  commenced 
either  by  a  writ  or  by  an  originating  sirmmons.  A  writ  is  a 
formal  document  (see  Precedent,  No.  1,  in  the  Appendix),  by 
which  the  King  commands  the  defendant  to  "  enter  an  appear- 
ance "  (see  post,  p.  4)  within  so  many  days,  if  he  wishes  to 
dispute  the  plaintiff's  claim  ;  otherwise  judgment  will  be  signed 
against  him.  The  writ  must  state  the  name  and  residence 
of  each  plaintiff  and  defendant,  and  the  name  and  place 
of  business  of  the  plaintiff's  solicitor,  if  he  employs  one. 
It  must  also  specify  the  Division  of  the  High  Court  in  which 
the  plaintiff  intends  to  sue,  and  give  "  an  address  for  service  " 
— an  address,  that  is,  at  which  notices  and  all  other  written 
communications  may  be  left  for  him.  If  he  is  suing,  or  if 
any  one  of  the  defendants  is  sued,  in  a  representative  capacity 
{e.g.,  as  trustee  of  the  estate  of  some  bankrupt,  or  as  the 
executor  or  administrator  of  some  one  deceased),  this  also 
must  be  stated  on  the  wi'it.  If  the  plaintiff  be  a  woman,  the 
writ  should  state  whether  she  is  a  "widow,"  or  a  "spinster," 
or  the  "  wife  of  A.  B." 

O.P.  -R 


2  ^^  .1 CTION  AT  LA W. 

Besides  tliese  formal  statements,  every  writ,  before  it  is 
issued,  must  be  indorsed  with  a  statement  of  tlie  nature 
of  the  claim  made,  or  of  the  relief  or  remedy  requii-ed  ivt 
the  action.  In  some  cases,  indeed,  the  plaintiff  is  allowed  to 
state  the  particulars  of  his  case  in  full  detail  on  the  back 
of  his  wTit,  which  is  then  said  to  be  '■'■specially  indorsed."" 
He  may  only  do  so  in  the  six  cases  which  are  enumerated 
in  Chapter  III.  (p.  49).  And  even  in  those  six  cases  he  is 
not  compelled  to  specially  indorse  his  writ  unless  he  wishes- 
so  to  do  ;  though  as  a  rule  he  is  only  too  glad  to  avail  himself 
of  the  privilege,  as  it  may  lead  to  his  obtaining  judgment 
more  speedily.  More  often  the  plaintiff  merely  indorses  on 
his  writ  a  general  statement  of  the  natm^e  of  his  claim ; 
or  he  may  claim  an  account;  or  he  may  indorse  his  writ 
for  trial  without  pleadings.  There  are  thus  four  different 
kinds  of  indorsement.  Further  information  as  to  them  i& 
given  in  Chapter  III.  The  plaintiff  may  place  on  his  writ 
whichever  kind  of  indorsement  he  pleases.  But  he  must  put 
an  indorsement  of  some  kind  to  state  the  nature  of  the  action, 
otherwise  the  defendant  would  not  know  why  he  was  sued. 
The  indorsement  should  also  state  the  relief  which  the  plaintiff 
claims.     {See  post,  p.  198.) 

Issuing  the  Writ. 

As  soon  as  the  writ  is  prepared  and  its  indorsement  duly 
drafted,  the  next  step  is  to  "  issue "  it ;  that  is,  to  make 
it  an  official  document,  emanating  from  the  Court.  There 
is  no  diflBculty  now  about  this.  In  former  days,  when  every 
one  was  less  busy,  issuing  a  writ  was  regarded  as  a  judicial, 
not  a  ministerial,  act ;  the  officer  of  the  Court  drafted,  or 
at  all  events  settled,  the  plaintiff's  writ  for  him,  and  would 
not  allow  any  writ  to  issue  which,  in  his  opinion,  was  not 
in  proper  form.  This  often  caused  an  eager  litigant  trouble 
and  delay,  though  it  might  save  him  costs  in  the  end.     But 
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there  is  no  longer  any  difficulty  of  this  kind.  The  plaintiff 
now  draws  up  any  indorsement  he  pleases ;  and  the  officers 
of  the  Court  raise  no  question  as  to  its  sufficiency  in  law. 
They  leave  it  to  the  defendant  to  take  objection  to  it 
subsequently,  if  it  is  not  as  it  should  be. 

There  are,  however,  two  cases  in  which  leave  to  issue  a  writ 
is  still  necessary  : — 

(i)  Where  the  defendant  is  not  in  England.     No  writ  that 

the  plaintiff  intends   to  have   served  on  any  person 

abroad  will  be  issued,  unless  the  plaintiff  first  obtains 

the  leave  of  a  judge;    and  such  leave  will  only  be 

granted  in  the  cases  specified  in  Order  XI.*  (see  jjost^ 

p.  31). 

(ii)  Where  the  plaintiff  seeks  to  join  on  his  writ  different 

causes  of  action  which  may  not  be  joined  without  leave. 

See  for  instance  Order  XYIII.  rr.  2,  3 ;  under  these  rules 

it  is  sufficient  if,  before  issuing  his  writ,  the  plaintiff 

obtains  leave  to  join  such  claims  from  a  Master.' 

In  every  other  case  issuing  a  writ  is  a  very  simple  process. 

There  are  in  some  of  our  larger  provincial  towns  branch  offices 

of  the  High  Court  of  Justice,  called  District  Registries  ;  and  a 

plaintiff  (except  in  a  probate  action)  may  issue  his  writ  either 

out  of   a  District  Registry  or   out   of  the    Central   Office   in 

London  at  his  option.     The  j)laintiff  or  his  solicitor  takes  two 

copies  of  the  proposed  writ  to  the  Writ  Department  of  the 

Central  Office,  or  to  a  District  Registry,  signs  one  copy,  and 

pays  ten  shillings.     The  officer  impresses  a  ten  shilling  stamp 


*  Tlie  procedure  in  the  High  Court  is  mainly  regulated  by  ' '  Eules  of 
the  Supreme  Court"  which  are  divided  according  to  their  subject-matter 
into  72  "Orders."  They  are  made  by  the  judges  under  powers  conferred 
on  them  by  the  Judicature  Acts,  and  have  all  the  force  and  effect  of  a 
statute.  Those  Eules  with  which  it  is  most  necessary  for  a  student  to  be 
familiar  I  have  placed  in  an  Appendix  to  this  volume.  The  remainder  he 
will  find  in  a  white  book,  called  "  The  ^\jinual  Practice." 
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on  the  signed  coi:)y,  and  files  it;  lie  stamps  the  other  with 
what  is  called  a  "  seal,"  and  hands  it  hack ;  this  then  becomes 
"  the  writ  in  the  action."  It  is  marked  with  a  letter  and  a 
number  (thus,  "1906,  B.,  No.  356"),  the  letter  being  the 
initial  of  the  first  plaintiff's  surname :  and  if  issued  in  the 
Chancery  Division,  it  is  also  marked  with  the  name  of  one  of 
the  four  senior  judges  of  that  Division,  to  whom  the  action  is 
thenceforth  assigned. 

Service  of  the  Writ. 

The  plaintiff  must  next  "  serve  "  the  writ  on  the  defendant. 
The  proper  way  to  serve  a  writ  is  to  show  the  defendant  him- 
self the  original,  and  then  to  deliver  to  him  and  leave  with 
him  a  correct  copy  of  it.  The  person,  who  serves  the  writ, 
must  within  three  days  indorse  on  it  the  day  of  the  month  and 
week  of  the  service ;  otherwise  the  plaintiff  cannot,  in  case  of 
non-appearance,  proceed  by  default.  (Order  IX.  r.  15.)  This 
is  called  "  personal  service."  But  the  defendant's  solicitor 
generally  undertakes  to  accept  service  for  him.  In  certain  cases 
the  plaintiff  may  apply  for  an  order  for  "  substituted  service," 
i.e.,  by  serving  the  defendant's  partner,  solicitor,  steward,  or 
agent,  or  by  giving  him  notice  of  the  writ  by  registered  letter 
or  by  advertisement  in  the  newspapers.  If  the  action  be  for 
the  recovery  of  land,  and  no  one  is  in  possession  of  that  land, 
the  writ  is  served  by  posting  a  copy  of  it  upon  the  door  of  the 
dwelling-house  or  other  conspicuous  part  of  the  property. 
(R.  9.) 

Entering  an  Appearance. 

A  defendant  who  has  been  served  with  a  writ  must  make  up 
his  miud  speedily  whether  he  means  to  defend  the  action  or 
not.  If  he  decides  to  defend  the  action,  he  must  "  enter  an 
appearance."  In  early  days  the  defendant  had  physically  to 
appear  before  some  Court,  and  submit  to  or  protest  against 
its  jurisdiction,  and  state  publicly  that  he  intended  to  defend 
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the  action  and  on  what  grounds.  But  now  "  entering  an 
appearance "  has  become  as  formal  a  proceeding  as  issuing  a 
writ.  The  defendant  or  the  clerk  of  his  solicitor  hands  to  the 
proper  ofl&cer  at  the  Central  Office  or  District  Eegistry  two 
copies  of  a  memorandum  in  writing,  and  pays  two  shillings 
for  each  defendant  appearing  ;  one  copy  the  officer  "  seals " 
with  his  official  stamp,  and  returns  to  the  person  entering  the 
appearance ;  the  other  he  retains  and  copies  into  a  book  called 
the  "  Cause  Book."  In  the  memorandum  the  defendant  must 
state  the  name  and  address  of  his  solicitor,  if  he  has  one,  or, 
if  not,  his  own ;  and  must  give  an  address  for  service,  at 
which  letters  and  notices  may  be  left  for  him.  (See  Precedent, 
No.  2.)  By  so  appearing,  the  defendant  submits  to  the  juris- 
diction of  the  Court  (unless  he  appears  "under  protest"). 
He  must  on  the  same  day  give  notice  to  the  plaintiff  or  his 
solicitor  that  he  has  appeared,  and  send  him  the  copy  of  the 
memorandum  which  the  officer  sealed,  as  a  certificate  that  he 
really  has  appeared  on  the  day  indicated  by  the  seal. 

Default  of  Appearance. 
If  the  defendant  does  not  enter  an  appearance  within  the 
period  named  on  the  writ  (which  is  usually  eight  days  after 
the  service  of  the  writ  on  him,  inclusive  of  the  day  of  such 
service)  the  plaintiff  is,  as  a  rule,  entitled  to  judgment  in 
default  of  appearance.  But  if  the  plaintiff  omits  or  delays  to 
enter  judgment,  the  defendant  may  still  enter  an  appearance, 
although  the  period  prescribed  has  elapsed.  (Order  XII.  r.  22.) 
Where  the  writ  is  (or  might  have  been)  specially  indorsed, 
and  the  defendant  does  not  appear,  the  plaintiff  may  enter  fnal 
judgment  for  the  full  amount  claimed  on  the  writ,  and  costs. 
If  the  action  be  for  the  recovery  of  land,  the  plaintiff  is 
entitled  to  a  judgment  that  he  shall  recover  possession  of  the 
land.  If  the  action  be  for  damages  or  the  return  of  a  chattel, 
the   plaintiff   is  not  entitled  to  final   judgment ;  he  can  only 
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have  what  is  called  an  interlocutory  judgment — a  judgment, 
that  is,  in  his  favour,  but  with  no  amount  stated.  The 
amount  of  damages  or  the  value  of  the  chattel  must  be  subse- 
quently assessed  by  a  jury  or  by  an  Official  Referee.*  The 
Master  may  order  a  Statement  of  Claim  or  particulars  to  be 
filed  before  the  assessment.  The  defendant,  although  he  has 
not  appeared,  may  attend  and  argue  and  call  evidence  at  the 
assessment.  And  then  the  plaintiff  may  enter  final  judgment 
for  the  amount  so  assessed.     (See  Order  XIII.  rr.  1 — 11.) 

But  where  the  action  is  of  such  a  kind  that  originally  it 
could  only  have  been  brought  in  the  Court  of  Chancery  {e.g.,  a 
claim  for  an  injunction  to  restrain  a  nuisance  or  a  breach  of 
covenant)  the  procedure  is  different.  The  plaintiff  is  not  at 
this  stage  allowed  to  enter  any  judgment,  either  final  or  inter- 
locutory, although  the  defendant  has  not  appeared.  The 
plaintiff  must  at  first  proceed  as  if  the  defendant  had  appeared. 
He  must  prepare  a  Statement  of  Claim.  No  order  from  a 
Master  is  necessary.  (See  ^jos^,  p.  76.)  But  he  does  not 
deliver  it  to  the  defendant ;  he  files  it  in  the  offices  of  the 
Court.  (Order  XIII.  r.  12.)  The  defendant  may  still  appear. 
If  he  decides  to  do  so,  he  may  go  to  the  Filing  Department 
and  find  out  what  steps  have  been  taken  in  the  action ;  and 
the  action  proceeds  as  though  he  had  appeared  in  proper 
time.  But  if  he  does  not  appear,  he  cannot  deliver  a 
Defence,  and  the  plaintiff,  after  waiting  ten  days,  can  move 
the  Court  for  judgment  in  default  of  Defence.  The  State- 
ment of  Claim  will  stand  admitted,  and  the  plaintiff  will 
obtain  such  judgment  as  he  is  entitled  to  on  the  assumption 
that  every  word  contained  in  his  pleading  is  true.  (Order 
XXYII.  r.  11.) 


*  An  Official  Eeferee  is  an  officer  of  the  Court,  wlio  decides  questions 
of  accounts,  and  tries  actions  which,  are  unsuited  for  trial  by  judge  alone, 
or  by  judge  and  jury.     (See  post,  p.  39.) 
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Summons  for  Directions. 

If  the  defendant  appears  to  the  viait,  the  next  step  generally 
is  for  the  plaintiff  to  take  out  a  summons,  as  it  is  called,  before 
€,  Master  of  the  Supreme  Court.  A  Master  is  an  officer  of  the 
Court  who  has  power  to  decide,  in  the  first  instance,  subject 
to  an  appeal  to  a  judge,  all,  or  nearly  all,  the  preliminary 
•questions  which  arise  in  an  action  prior  to  the  trial.  A 
District  Registrar  has  the  same  powers  and  does  the  same 
•work  in  any  large  provincial  town  that  has  a  District  Registry. 
A  summons  is  an  official  document  which  bids  the  defendant 
to  attend  before  a  Master  in  Chambers  or  a  District  Registrar,* 
on  a  day  and  at  an  hour  named,  and  hear  the  plaintijBE's 
ajiplication,  and  either  oppose  or  consent  to  it.  It  must  be 
served  on  the  defendant  at  least  two  (sometimes  four)  clear 
days  before  the  day  named  for  the  hearing  of  the  aj)plication. 

If  the  writ  is  generally  indorsed,  the  plaintiff  must,  in  every 
•action  except  an  Admiralty  action,  take  out  a  summons  for 
directions  under  Order  XXX. — that  is,  a  summons  asking  the 
Master  to  give  directions  as  to  the  futiu-e  conduct  of  the  pro- 
ceedings. (See  Chapter  YI.  and  Precedent,  No.  43.)  If,  how- 
ever, the  writ  is  specially  indorsed,  he  can  apply  to  the  Master 
for  summary  judgment  under  Order  XIV.  (See  Chapter  IV.  and 
Precedent,  No.  41.)  He  can  only  obtain  summary  judgment 
when  his  writ  is  specially  indorsed  under  Order  III.  r.  6  ;  and 
he  is  not  bound  to  apply  for  it  in  every  case  where  it  is  so 
indorsed.  He  can,  if  he  wishes,  take  out  a  summons  for 
•  directions  under  Order  XXX.  as  though  his  writ  were  generally 
indorsed.  Or  he  can  take  out  no  summons  at  all ;  in  which 
case  the  defendant  must  plead  to  the  special  indorsement,  and 
then  the  plaintiff  can  give  notice  of  trial,  f 

*  And  please  understand  tliat  henceforth  throughout  this  book  the  word 
*'  Master  "  always  includes  a  "  District  Registrar." 

t  For  the  special  procediu-e  where  the  wi'it  is  indorsed  for  an  account 
ov  for  trial  without  pleadings,  see  iwst,  pp.  38,  59. 
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If  lie  applies  for  summary  judgment,  and  fails  to  obtain  it^ 
the  Master  will  proceed  to  give  all  necessary  directions,  just  as 
though  the  summons  had  been  taken  out  under  Order  XXX, 
On  either  summons,  the  Master  has  power  to  decide  whether 
there  shall,  or  shall  not,  be  any  pleadings  or  any  further 
j)leading  delivered,  whether  there  shall  be  discovery  and 
inspection  of  documents,  whether  any  interrogatories  shall  be 
administered,  where  the  action  shall  be  tried,  and  whether 
by  a  judge  alone  or  by  a  judge  with  a  special  or  a  common 
jury ;  and  practically  all  other  questions  which  arise  in  the 
action  before  final  judgment  is  entered,  save  only  those 
that  arise  at  the  actual  trial. 


Pleadings. 

Pleadings  are  statements  in  writing  delivered  by  each  party 
alternately  to  his  opponent,  stating  what  his  contention  will 
be  at  the  trial,  and  giving  all  such  details  as  his  opponent 
needs  to  know  in  order  to  prepare  his  case  in  answer.  In 
many  actions  now  there  are  no  pleadings  at  all  (see  post^ 
p.  77)  ;  and  as  a  rule  there  are  now  not  more  than  two 
pleadings  in  any  action  : 

{a)  A  Statement  of  Claim,  in  which  the  plaintiff  sets  out 

his  cause    of  action  with  all   necessary  particulars  as 

to  his  injuries  and  losses ;  and 
{h)  A  Defence,  in  which   the    defendant   deals  with  every 

material  fact  alleged  by  the  plaintiff  in  his  Statement  of 

Claim,  and  also  states  any  new  facts  which  tell  in  his 

own  favour. 
Sometimes  the  defendant  sets  up  a  Counterclaim,  which  is  in 
the  nature  of  a  cross-action ;  and  to  this  the  plaintiff  must 
deliver  a  special  Reply  stating  his  answer  to  the  Counterclaim. 
The  nature  and  object  of  the  various  pleadings  is  explained 
further  on  in  Chapters  XII.,  XIII.,  XIV.,  and  XV. 
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Discover//. 

In  some  cases,  but  by  no  means  now  in  all,  the  Master- 
will  order  one  party  (or  both  parties)  to  make  a  list  of  all 
documents  wluch  are  in  his  possession,  and  which  are  material 
to  any  question  in  issue  in  the  action  ;  and  to  permit  his 
opponent  to  inspect  and  take  copies  of  these  documents 
before  the  trial.  This  disclosure  is  technically  known  as 
"  discovery  of  documents  "  ;  it  often  tends  to  save  expense 
and  shorten  litigation.  What  is  more,  the  Master  has  power 
to  order  either  party  to  answer  on  oath  before  the  trial 
certain  questions  submitted  by  his  opponent.  These  questions 
are  called  "  interrogatories."  The  Master,  of  course,  goes 
through  the  proposed  questions  first  to  see  if  they  are  proper 
at  that  stage  of  the  proceedings.  There  are  well-defined 
limits  to  the  power  of  a  party  thus  to  extract  evidence  in  his 
favour  from  the  lips  of  his  opponent  before  the  trial.  And 
neither  discovery  of  documents,  nor  interrogatories  will  now 
be  allowed,  unless  the  party  applying  for  these  luxuries  pays 
money  into  Court  to  meet  the  extra  costs  occasioned  thereby. 
(See  Chapters  XVI.  and  XVII.) 

Trial. 

As  soon  as  the  pleadings  are  closed,  the  plaintiff  usually 
(the  defendant  in  some  cases)  gives  Notice  of  Trial,  and 
enters  the  action  for  trial  in  the  official  list  of  causes  at 
the  lloyal  Courts.  After  a  delay  of  one  or  two  months 
the  name  of  the  action  appears  in  the  "  Week's  List,"  and 
by-and-by  in  the  "  Day's  List."  Then  the  jtarties  must 
attend  in  Court  with  their  counsel  and  witnesses,  and  bring- 
with  them  all  necessary  books  and  ]iapers.  The  pro- 
cedure at  an  ordinary  trial  is  described  in  Chapter  XIX.  The 
plaintiff's  counsel  generally  begins.  He  opens  his  case,  calls 
his  witnesses  and  examines  them,  and  hands  in  his  documents 
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for  the  officer  of  the  Court  to  read.  The  defendant's  counsel 
cross-examines  the  plaintiff's  witnesses,  and  then  at  the  close 
of  the  evidence  for  the  plaintiff,  if  there  be  any  cause  of 
action  shoAvn,  he  proceeds  to  meet  it  by  stating  what  his 
defence  is,  and  generally,  but  not  always,  by  calling  witnesses 
and  putting  in  any  documents  on  which  he  relies.  The 
counsel  then  in  turn  address  the  jury  ;  the  judge  sums  up 
the  case;  the  jury  return  their  verdict ;  and  the  judge  gives 
judgment  in  accordance  with  the  verdict.  On  judgment 
follows  execution ;  though  execution  is  sometimes  stayed  in 
order  that  an  application  may  be  made  to  the  Coiu-t  of  Appeal 
either  for  judgment  or  for  a  new  trial. 

Originating  Summons. 

So  far  we  have  dealt  solely  with  the  procedm'e  in  an  ordinary 
action  commenced  by  a  writ;  and  in  the  King's  Bench 
and  the  Chancery  Divisions  of  the  High  Court  of  Justice 
actions  usually  are  commenced  by  a  writ.  But  occasionally 
in  the  King's  Bench  Division,  and  more  frequently  in  the 
Chancery  Division,  an  action  is  commenced  by  what  is  called 
an  "originating  summons."*  There  is  no  substantial  dis- 
tinction between  a  writ  and  an  originating  summons  except 
this,  that  the  use  of  the  latter  form  of  document  implies  that 
the  parties  (or  some  of  them)  desire  to  have  the  matter 
discussed  in  Chambers  and  not  in  open  Court.  They  hope 
in  this  way  to  arrive  at  a  judicial  decision  more  economically 
and  more  expeditiously ;  though  the  matter  is  often  adjourned 
from  Chambers  into  Coui-t.  At  first  (from  1875  to  1893)  origi- 
nating summonses  could  only  be  taken  out  in  the  Chancery 
Division,  and  there  only  as  to  questions  of  law  arising  in 
the  administration  of  an  express  trust  or  of  the  real  or  per- 
sonal estate  of  a  deceased  person.     But  now,  by  Order  LIVa. 

*  It  is  not  quite  clear  that  every  proceeding  commenced  hy  an  originating 
summons  is  teclinically  an  "  action,"  but  most  of  tliem  are. 
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r.  1,  "  In  any  Division  of  the  High  Court,  any  person 
claiming  to  be  interested  under  a  deed,  will,  or  other  written 
instrument,  may  apply  by  originating  summons  for  the 
determination  of  any  question  of  construction  arising  under 
the  instrument,  and  for  a  declaration  of  the  .  rights  of  the 
persons  interested."  An  "  originating  summons "  is  now 
defined  to  mean  "  every  summons  other  than  a  summons 
in  a  pending  cause  or  matter."  The  judge  may  direct  such 
persons  to  be  served  with  the  summons  as  he  may  think 
fit ;  and  the  application  must  be  supported  by  such  evidence 
as  the  judge  may  require.  The  question  to  be  determined 
must  be  clearly  stated  on  the  summons  itself  (see  Precedent, 
No.  40,  in  the  Appendix)  ;  it  must  be  a  question  of  law,  not  of 
fact.  {Lewis  v.  Green,  (1905)  2  Ch.  340.)  The  parties  generally 
agree  on  a  "  statement  of  facts."  The  judge,  however,  is  not 
bound  to  determine  any  such  question  of  construction  in 
Chambers,  if  in  his  opinion  it  ought  not  to  be  determined  on 
originating  summons  but  by  an  action  commenced  in  the  usual 
way,  in  which  formal  pleadings  can  be  delivered,  and  evidence 
given  in  open  Court. 

Proceedings  not  in  on  Action. 

An  action,  then,  is  a  civil  proceeding  commenced  either  by 
writ  or  originating  summons.  But  there  are  many  pro- 
ceedings in  the  High  Court  besides  actions.  Proceedings 
in  Admiralty  and  Probate  are  actions ;  but  in  Divorce 
proceedings  the  former  procedure  is  retained  and  the  old 
forms  are  adhered  to.  A  Divorce  suit  is  commenced  by  a 
pefifion;  so  are  bankruptcy  proceedings,  and  aj^plieations  to 
wind  up  an  insolvent  company,  or  under  the  Trustee  Act, 
1893.  These  proceedings,  therefore,  are  not  actions.  And 
there  are  many  matters  which  come  before  the  Court  on 
what  is  called  "  a  motion  "  ;  i.e.,  a  summary  application  made 
to   the  Court,  not   necessarily   in   any  action.     Thus,  in    the 
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case  of  a  motion  to  attach  a  person  who  has  committed  a 
contempt  of  Court,  or  to  enforce,  vary  or  set  aside  an  award, 
or  to  strike  a  solicitor  off  the  rolls,  though  notice  of  the 
application  must  of  course  be  given  to  the  person  affected, 
no  writ  or  petition  is  served  on  him.  Again,  the  parties  to 
any  cause  or  matter  may  concur  in  stating  the  questions  of 
law  arising  therein  in  the  form  of  a  "special  case"  for  the 
opinion  of  the  Court  (Order  XXXIV.  r.  1)  ;  or  a  judge  may 
direct  any  such  question  of  law  to  be  raised  for  the  opinion  of 
the  Court  by  "special  case"  {Ih.  r.  2);  or  an  arbitrator  or 
referee,  or  an  inferior  Court  may  state  a  "  special  case,"  and 
thus  obtain  the  opinion  of  the  High  Court  for  their  guidance. 
The  practice  with  regard  to  petitions,  motions,  and  special 
cases  is  necessarily  different  from  the  procedure  in  actions, 
and  it  is  therefore  not  included  in  this  volume. 


(  13  ) 


Chapter  II. 

MATTEES  TO  BE  CONSIDERED  BEFORE  WRIT. 

In  many  cases  it  is  necessary  for  the  plaintiff,  even  before  he 
issues  his  yait,  to  consider  certain  details  as  to 

I. — Parties. 

II. — Joinder  of  causes  of  action. 

III. — Jurisdiction  of  the  Court. 

To  make  a  false  start  in  any  of  these  respects  will  cause  him 
trouble,  expense  and  delay  at  some  stage  or  other  of  the  action. 

I. — PARTIES. 

There  must  be  set  out  at  the  head  of  every  writ  the  names 
of  every  plaintiff  and  every  defendant  whom  it  is  proposed  to 
make  parties  to  the  proceedings.  These  names  form  the  title 
of  the  action.  And  in  the  selection  of  these  parties  there  is 
a  twofold  chance  of  error.  A  plaintiff  may  omit  parties  whose 
presence  is  essential ;  or  he  may  add  parties  whose  presence  is 
improper.  Hence  you  must  learn  what  parties  are  necessary 
and  what  unnecessary,  who  mtist  be  joined,  and  who  fna//  be 
joined  or  not,  as  the  plaintiff  chooses. 

Formerly  the  laAV  and  practice  as  to  "  parties  "  was  of  the  utmost 
importauce,  misjoinder  of  a  plaintiff  being  ground  of  nonsuit,  while 
non-joinder  of  a  necessary  plaintiff  was  the  subject  of  a  plea  in 
abatement.  (See  post,  p.  222.)  But  now  no  action  "shall  be 
defeated  by  reason  of  the  misjoinder  or  non-joinder  of  parties,  and 
the  Court  may  in  every  cause  or  matter  deal  with  the  matter  in 
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controversy  so  far  as  regards  the  rights  and  interests  of  the  parties 
actually  before  it"  (Order  XVI.  r.  11).  And  "where  an  action 
has  been  commenced  in  the  name  of  the  wrong  person  as  plaintiff, 
or  where  it  is  doubtful  whether  it  has  been  commenced  in  the 
name  of  the  right  plaintiff,  the  Court  or  a  judge  may,  if  satisfied 
that  it  has  been  so  commenced  through  a  bond  fide  mistake,  and 
that  it  is  necessary  for  the  determination  of  the  real  matter  in 
dispute  so  to  do,  order  any  other  person  to  be  substituted  or  added 
as  plaintiff  upon  such  terms  as  may  be  just "  (Order  XVI.  r.  2). 
This  can  be  done  although  the  original  plaintiff  had  no  cause  of 
action.  (^Hughes  v.  The  Pump  House  Hotel  Co.,  Ltd.  (No.  2), 
(1902)  2  K.  B.  485.) 

Contract. 

In  actions  founded  on  contract,  the  law  relating  to  parties 
depends  largely  on  whether  the  contract  sued  on  be  joint,  or 
several,  or  joint  and  several.  This  is  a  question  which  turns 
primarily  on  the  language  of  the  contract  itself.  Still,  it  is  a 
question  of  the  intention  of  the  parties,  and  the  judge  wiU 
not  confine  his  attention  to  their  words ;  he  will  also  have 
regard  to  all  the  surrounding  circumstances,  to  the  respective 
interests  of  the  parties,  and  to  their  conduct.  Thus,  a  contract 
made  by  the  executors  of  a  will,  the  trustees  of  a  settlement,  or 
the  partners  in  a  firm,  with  reference  to  the  testator's  estate, 
to  the  trust  fund,  or  to  the  business  of  the  firm,  will  generally 
be  construed  a  joint  and  not  a  several  contract,  unless  there  is 
something  in  the  language  of  the  contract  which  forbids  this 
construction.  The  distinction  is  one  of  importance  ;  as,  on 
the  death  or  bankruptcy  of  one  joint  contractor,  his  rights 
or  liabilities  pass  to  the  others  and  not  to  his  personal 
representatives.  Moreover,  a  judgment  against  one  joint 
contractor,  even  though  unsatisfied,  is  generally  a  bar  to  any 
action  against  the  others  :  and  a  release  given  to  one  joint 
contractor  releases  all. 

In  any  action  for  breach  of  a  contract  made  with  several 
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persons  jointly,  all  of  them  wlio  are  alive  and  solvent  must  join 
as  co-plaintiffs.  In  any  action  for  breacli  of  a  contract  made 
by  several  persons  jointly,  all  of  them  who  are  alive  and  solvent 
must  he  joined  as  co-defendants.  *'  A  joint  debtor  has  a  right 
to  demand,  if  he  pleases,  that  he  shall  be  sued  at  one  and  the 
same  time  with  all  his  co-debtors."  [Per  Bowen,  L.J.,  in 
In  re  Hodgson,  Beckett  v.  Ramsdale,  31  Ch.  D.  at  p.  188. 
And  see  FiUey  v.  Rohinaon,  20  Q.  B.  D.  155  ;  and  McLcod 
V.  Poiccr,  (1898)  2  Ch.  295.)  The  personal  representatives 
of  a  deceased  joint  creditor  should  not  be  joined  as  plaintiffs, 
nor  should  the  representatives  of  a  deceased  joint  debtor  be 
joined  as  defendants ;  the  right  to  sue  and  the  liability  on 
the  contract  vest  in  the  survivors,  and  therefore  only  the 
survivors  shoidd  be  made  parties.  But  if  all  the  persons 
originally  entitled  to  sue  on  such  a  joint  contract  be  dead, 
the  personal  representatives  of  the  last  surviving  creditor  must 
sue  :  if  all  the  persons  originally  liable  on  such  a  contract  bo 
dead,  the  personal  representatives  of  the  last  surviving  debtor 
must  be  sued. 

If,  however,  the  contract  made  by  two  or  more  persons  be 
several  as  well  as  joint,  the  plaintiff  may  sue  one  or  more  or  all 
of  them  in  the  same  action.  If  he  joins  them  all,  he  can  in  the 
same  action  claim  against  all  of  them  jointly,  and  also  against 
each  of  them  severally.  (Order  XVI.  r,  6.)  If  he  does  not 
join  them  all,  then  he  can  only  rely  on  the  several  liability  of 
those  whom  he  has  chosen  to  sue. 

If  the  contract  be  several  and  not  joint,  the  plaintiff  may, 
at  his  option,  join  as  parties  to  the  same  action  all  or  any 
of  the  persons  liable  thereon;  and  if  any  of  the  persons 
originally  liable  on  that  contract  be  dead,  he  may  also,  if  he 
chooses,  add  the  executors  or  administrators  of  such  deceased 
persons. 

If  a  necessary  co-plaintiff  refuses  to  join  in  the  action,  the  proper 
course,  apparently,  is  to  tender  him  an  indemnity  against  costs ;  and 
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then,  if  he  still  refuses  to  he  joined  as  a  co-plaintiff,  to  make  him  a 
defendant.  (^Cullen  v.  Knowles  and  Birks,  (1898)  2  Q.  B.  380; 
67  L.  J.  Q.  B.  821.)  He  cannot  be  joined  as  a  co-plaintiff  "  without 
his  own  consent  in  writing  thereto."  (Order  XVI.  r.  11.)  If  he 
were  joined  as  a  co-plaintiff  without  his  consent,  his  name  will  be 
struck  out,  and  the  solicitor  who  issued  the  writ  will  be  ordered  to 
pay  his  costs  as  between  solicitor  and  client,  and  also  all  costs 
occasioned  to  the  defendant  by  such  improper  joinder.  {Fncker  v. 
Van  Grutten,  (1896)  2  Ch.  C49  ;  65  L.  J.  Ch.  823;  Gold  Reefs, 
Limited  v.  Daioson,  (1897)  1  Ch.  115;  75  L.  T.  575;  Geilinger  v. 
Gihhs,  (1897)  1  Ch.  479;  76  L.  T.  111.) 

Tort. 

In  an  action  for  a  wrong  arising  out  of  a  contract,  the  same 
persons  must  be  joined  as  parties  as  are  necessary  in  actions 
for  breach  of  contract. 

In  actions  of  pure  tort  {i.e.^  for  wrongs  independent  of  any 
contract),  if  several  persons  are  joint-owners  or  joint-occupiers 
of  any  land  or  premises  prejudicially  affected  by  any  trespass, 
nuisance,  or  other  wrongful  act,  or  the  joint-owners  of  any 
chattels  which  the  defendant  has  taken,  destroyed,  or  injured, 
whether  by  negligence  or  design,  they  should  all,  as  a  rule,  be 
joined  as  co-plaintiffs  in  the  action.  But  in  all  cases  of  actions 
for  the  prevention  of  waste  or  otherwise  for  the  protection  of 
property,  one  person  may  sue  on  behalf  of  himself  and  all 
persons  having  the  same  interest.  (Order  XYI.  r.  37.)  And 
one  of  several  co-owners  of  a  patent  may  sue  alone  for  an 
infringement  of  his  right  [Sheehan  v.  G.  E.  Rail.  Co.,  16  Ch.  D. 
59;  50  L.  J.  Ch.  68),  and  so  may  one  of  several  co-owners  of 
a  trade-mark.     {Dent  v.  Turpin,  30  L.  J.  Ch.  495.) 

Eut  as  to  defendants  in  an  action  of  tort,  the  plaintiff  has  a 
free  hand.  He  is  not  now,  and  never  was,  obliged  to  join  as 
a  defendant  every  person  who  is  liable  to  him  for  that  tort. 
He  may,  if  he  prefers,  sue  only  one  or  two ;  and  the  liability 
of  the  others  will  be  no  defence  for  those  sued,  and  will  not 
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mitigate  the  damages  recoverable,  for  all  persons  concerned 
in  a  common  wrongful  act  are  jointly  and  severally  liable  for 
all  damage  caused  by  it.  (Co.  Litt.  232,  a ;  Sutton  v.  Clarke, 
6  Taunt.  29.)  But  a  judgment  against  these  is  a  bar  to  any 
subsequent  action  for  the  same  tort  against  anyone  else  who 
was  jointhj  liable  with  them,  even  though  the  judgment  in  the 
first  action  has  not  been  satisfied.  {Brinsmead  v.  Harrison, 
L.  E.  7  C.  P.  547;  and  j^osf,  p.  221.)  A  mere  covenant,  how- 
ever, not  to  sue  one  of  two  joint  tort-feasors  does  not  release  the 
other  from  Hability.     {Duck  v.  Mai/eit,  (1892)  2  Q.  B.  511.) 

Recovery  of  Land. 

In  this  action  the  proper  plaintiff  is  the  person  who  is  now 
entitled  to  immediate  j)ossession  of  the  property.  He  may  be 
the  freeholder  or  only  a  tenant.  If  there  be  no  tenancy  created 
by,  or  otherwise  binding  on,  the  freeholder,  then  his  owner- 
ship involves  the  right  to  present  possession.  And  as  between 
freeholders  the  first  tenant  for  life  is  the  proper  plaintiff ;  there 
is  no  need  to  join  any  remaindermen  or  reversioners.  Similarly 
the  persons  actually  in  physical  possession  of  the  property 
must  all  be  made  defendants  {Minet  v.  Johnson,  63  L.  T.  507), 
but  it  is  not  necessary  or  proper  to  join  any  person  who  is 
merely  in  receipt  of  the  rents  and  profits  of  the  land.  By 
sect.  209  of  the  Common  Law  Procedure  Act,  1852,  the  tenant 
is  bound,  under  penalty  of  three  years'  rent,  "  forthwith "  to 
give  notice  to  his  landlord  that  a  ^\Tit  in  ejectment  has  been 
served  on  him.  And  the  landlord  can  then  at  once  obtain 
leave  to  appear  and  defend  the  action  under  Order  XII.  rr.  25, 
26,  27.     The  Master*  will  grant  such  leave  on  an  ex  imrte 

*  The  Eules  of  the  Supreme  Court  always  use  the  phrase  "the  Court 
or  a  judge."  But  such  interlocutory  applications  are  always  heard  and 
disposed  of  by  a  Master,  or  District  Registrar ;  and  only  come  before  the 
Court  or  a  judge  on  an  appeal  from  him  (see  i)osi,  p.  328).  Hence  it  is 
less  misleading  to  say  "  the  Master." 

O.P.  c 
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application  to  any  person  wlio,  by  liimself  or  Ms  tenant,  is  in 
possession  of  tlie  land  sought  to  be  recovered  in  the  action, 
although  he  is  not  named  on  the  writ. 


Illustrations. 

A  person  who  seeks  to  recover  possession  of  land  upon  an  equitable 
title  must  make  the  person  in  wliom  the  legal  estate  is  vested  a  party  to 
the  action. 

Allen  V.  Woods,  68  L.  T.  143. 

One  tenant  in  common  can  sue  alone,  either  in  tort  or  contract,  without 
joining  his  co-tenants  in  common  as  plaintiffs.  But  all  joint  tenants 
must  join. 

Moherts  v.  Holland,  (1893)  1  Q.  B.  665 ;  41  W.  E.  494. 
Lauri  v.  Re7iad,  (1892)  3  Ch.  402;   61  L.  J.  Ch.  580;  40  W.  E. 
679;  67  L.  T.  275. 

By  sect.  59  of  the  Conveyancing  and  Law  of  Projierty  Act,  1881,  any 
covenant,  hond  or  obligation  under  seal  made  after  December  31st,  1881, 
"  though,  not  expressed  to  bind  the  heirs,  shall  operate  in  law  to  bind  the 
hehs  and  real  estate,  as  well  as  the  executors  and  administrators  and 
personal  estate,  of  the  person  making  the  same,  as  if  hehs  were  expressed." 
The  creditor  is  not  bound,  however,  to  sue  both  the  real  and  personal 
representatives  of  the  deceased  obligor ;  he  may  proceed  against  either 
or  both.  But  if  he  elect  to  proceed  against  the  real  estate,  and  his  deceased 
debtor  by  his  will  devised  it  away,  then  he  must  sue  both  the  personal 
representative  and  the  devisee  (or,  if  necessary,  the  devisee  of  such  devisee) 
in  one  action. 

1  WiU.  IV.  c.  47,  ss.  2,  3,  4. 

Land  Transfer  Act,  1897,  ss.  1,  2,  3;  and  see  Precedent,  No.  48. 

Where  a  libel  has  appeared  in  a  newspaper,  the  person  Hbelled  may 
join  as  defendants  in  the  same  action  the  proprietor,  the  editor,  the 
printer,  and  the  publisher,  or  any  one  or  more  of  them,  as  he  thinks  fit ; 
for  all  are  jointly  and  severally  liable  for  the  publication  and  its  conse- 
quences. If  he  thinks  fit  to  sue  some  only  of  those  who  are  liable  to 
him,  those  whom  he  sues  cannot  subsequently  claim  contribution  from 
the  rest. 

Colhurn  v.  Patmore,  1  C.  M.  &  E.  73 ;  4  Tyr.  677. 
Mernjiveathcr  v.  Nixan,  8  T.  E.  186;  1  Smith,  L.  C.  (10th  ed.)  383. 
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Classes  of  Persons. 

A  married  wonian   may   now  sue   and   be   sued,   either  in 
contract  or  tort  or  otherwise,  in  all  respects  as  if  she  were  a 
feme  sole;    and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant.     (Married  Women's  Property  Act,  1882, 
45  &  46  Vict,  c.  75,  s.  1.)     If,  however,  the  husband  has  sus- 
tained any  special  damage,  he  should  join  as  a  co-plaintiff,  so 
as  to  dispose  of  all  questions  in  one  action.     And  a  plaintiff 
who   has   a   cause  of   action   against   a  married  woman   may 
sometimes  prefer  to  sue  the  husband,  or   both   husband   and 
wife,   if  he   can ;    especially  if    the   wife   is  restrained   from 
anticipating  her  separate  property.     On  a  parol  contract  made 
by  a  married  woman  since  the  marriage,  it  is  now  practically 
impossible  for  both  husband  and  wife  to  be  liable ;  for  either 
the  wife  was  agent  for   her   husband   to   make   that  contract 
on  his  behalf,  or  she  was  not.     If  she  was,  then  he  alone  is 
liable.     If   she  was  not,  he  cannot  be  liable,  but  she  is;  for 
she  shall  be  deemed  to  have  entered  into  the  contract  with 
respect   to   and   intendiog   to   bind    her  separate   estate,  and 
this*  whether  she   was   or  was   not   in   fact   possessed   of   or 
entitled  to  any  separate  estate  when  she   made  the  contract 
(56  &  57  Vict.  c.  63,  s.  1).      See  Morel  Brothers  v.  Earl  of 
Westmorland,  (1904)  A.  C.  11 ;  French  v.  Eoicie,  (1905)  2  K.  B. 
580 ;  (C.  A.)  (1906)  W.  N.  177.     It  is  not  necessary  to  join 
the  trustees  of  her  separate  estate  as  co-defendants.     {Davies  v. 
Jenkins,  6  Ch.  D.  728,  730 ;  46  L.  J.  Ch.  761 ;  26  W.  E.  260.) 
But  a  husband  is  still  liable  to  the  full  extent  for  any  tort 
committed  by  his  wife  since  their  marriage.     There  is  nothino- 


*  Tho  law  is  different  in  the  case  of  a  contract  made  by  a  married 
woman  prior  to  December  5th,  1893. 

c2 
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in  any  of  the  Married  Women's  Property  Acts  removing  or 
restricting  the  common  law  liability  of  the  husband  in  this 
respect.  {Scroka  and  Wife  v.  Kattenhurg  and  Wife,  17 
Q.  B.  D.  177  ;  Earle  v.  Kingscote,  (1900)  2  Ch.  585.)  Hence  a 
plaintiff  who  sues  for  a  tort  committed  by  a  married  woman 
during  her  coverture  generally  sues  both  husband  and  wife  in 
the  old  common  law  way.  And  if  the  husband  is  thus  com- 
pelled to  pay  damages  and  costs  for  the  tort  of  his  wife 
committed  during  covertui-e,  he  has  apparently  no  remedy 
over  against  her  separate  estate. 

An  infant  sues  by  his  next  friend,  who  is  personally  liable 
for  the  costs  of  the  suit.  (See  Precedent,  No.  58.)  He  defends 
by  a  guardian  ad  litem.  (Order  XYI.  rr.  18,  19  ;  Order  LXV. 
r.  13.) 

A  lunatic  sues  by  his  next  friend,  and  defends  by  a  guardian 
ad  litem,  if  he  has  not  yet  been  found  of  unsound  mind  by 
inquisition.  If  he  has  been,  then  he  both  sues  and  defends 
by  his  committee,  who,  before  commencing  any  action,  must 
obtain  the  sanction  of  a  Lord  Justice.  If  his  committee  has 
any  adverse  interest,  someone  else  must  be  appointed  next 
friend  or  guardian. 

Partners  now  may  sue  and  be  sued  in  the  name  of  their 
firm,  but  if  they  sue  in  the  firm  name  they  can  be  compelled 
to  disclose  the  name  and  address  of  every  member  of  the  firm. 
(See  Order  XLYIIIa.  r.  1.)  If  they  are  sued  in  their  firm 
name  they  must  enter  an  appearance  in  their  own  names 
individually,  but  the  subsequent  proceedings  may  continue  in 
the  name  of  the  firm  (r.  5  ;  and  see  Ellis  v.  Wadeson,  (1899) 

1  a  B.  714). 

A  corporation  and  a  company  limited  sue  and  are  sued  in 
their  corporate  name ;  they  are  legal  persons.  And  a  trades 
union,  though  not  a  legal  person,  may  be  sued  whether  it  be 
registered  or  unregistered.  {Tq/f  Vale  Ry.  Co.  v.  Amalgamated 
Society  of  Railway  Servants,  (1901)  A.  C.  426.) 
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In  any  action  concerning  trust  property,  all  the  trustees 
within  jurisdiction  must  as  a  rule  be  joined;  in  any  action 
concerning  the  estate  of  a  deceased  person  all  administrators, 
or  all  executors  who  have  proved,  the  Avill,  must  be  joined. 
(See  Latch  v.  Latch,  L.  R.  10  Ch.  464 ;  44  L.  J.  Ch.  445 ;  23 
W.  n.  686.)  But  in  neither  case  is  it  necessary  to  add  any 
of  the  persons  beneficially  interested  in  the  trust  or  estate. 
(Order  XVI.  r.  8.) 

Where  there  are  numerous  persons  having  the  same  interest 
in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue 
or  be  sued,  or  may  be  authorized  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  persons  so  interested. 
All  persons  who  have  a  common  right  which  is  invaded  by  a 
common  enemy  are  entitled  to  join  in  attacking  that  common 
enemy  in  respect  of  that  common  right,  although  they  may 
have  different  rights  inter  se.  {Warrick  v.  Queen'' s  College, 
Oxford,  L.  R.  6  Ch.  716,  726;  Duke  of  Bedford  y.  Ellis,  (1901) 
A.  C.  1.)  See  Order  XVI.  r.  9.  But  this  rule,  it  is  said,  only 
applies  to  persons  who  have  or  claim  some  proprietary  right 
which  they  are  asserting  or  defending  in  the  cause  or  matter. 
{Temperton  v.  Russell,  (1893)  1  Q.  B.  435 ;  62  L.  J.  Q.  B.  412 ; 
41  W.  R.  321 ;  Q^  L.  T.  425 ;  but  see  (1901)  A.  C.  p.  10.) 

lUustruiions. 

As  a  rule,  it  is  unnecessary  to  make  the  representative  of  a  deceased 
trustee  or  executor  a  party  to  an  action,  if  there  be  a  siu'viving  trustee 
or  executor. 

In  re  Harrison,  Smith  v.  Allen,  (1891)  2  Ch.  349;  GO  L.   J.   Ch. 
287  ;  64  L.  T.  442. 
"Where  a  legacy  was  bequeathed  to  A.,  in  trust  for  X.  and  Y.,  and  A. 
•was  made  defendant,  it  was  held  unnecessary  to  join  X.  and  Y.  as  parties 
to  the  action,  as  they  were  represented  by  their  trustee. 

In  re  Bowden,  Andrew  v.  Cooper,  45  Ch.  D.  444 ;  59  L.  J.  Ch. 

815  ;  39  W.  E.  219. 
Whiting  v.  De  Rutzen,  (1905)  1  Ch.  9G ;  74  L.  J.  Ch.  207. 
A  married  woman  cannot  be  a  guardian  ad  litem. 

In  re  Duke  of  Somerset,  34  Ch.  D.  465  ;  56  L.  J.  Ch.  733. 
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Ilence  the  memorandum  of  appearance  should  always  state  whether  a 
female  guardian  ad  litem  is  a  spinster  or  a  widow. 

London  and  County  Bank  v.  Bray,  (1893)  W.  N.  130. 
One  shareholder  in  a  company  may  sue  ' '  on  behalf  of  himself  and  all 
other  the  shareholders  "  in  that  company  for  a  declaration  that  the  pay- 
ment of  a  certain  dividend  was  tiHra  vires  and  illegal. 

Stroud  V.  Laivson  and  others,  (1898)  2  Q.  B.  44;  67  L.  J.  Q.  B. 
718;  46  W.  E.  626;  78  L.  T.  729. 
.     So,  one  or  more  of  the  co-adventurers  in  a  cost-book  mine  may  now  sue 
or  be  sued  on  behalf  of  the  whole  nimiber,  under 
Order  XVI.  r.  9. 
Under  this  rule  the   officers  of  an  tmincorporated  society  may  b& 
compelled  against  their  will  to  defend  an  action  on  behalf  of  the  society. 
Wood  V.  McCarthy  and  another,  (1893)  1  Q.  B.  775  ;  62  L.  J.  Q.  B. 
373 ;  41  W.  E.  523  ;  69  L.  T.  431. 
A  m.ortgagor  who  is  entitled  for  the  time  being  to  possession  of  the 
mortgaged  property,  or  to  receive  the  rents  and  profits  of  it,  may  sue  for 
possession  of  it,  or  to  recover  such  rents  or  jirofits,  or  to  prevent,  or  recover 
damages  in  respect  of,  any  trespass  or  other  wrong  done  to  it,  without 
joining  his  mortgagee  as  a  co-plaintiff. 

Judicature  Act,  1873,  s.  25,  subs.  (5). 

The  assignee  of  any  legal  chose  in  action  may  sue  for  it  without  joining 

his  assignor  as  a  co-plaintiff,  provided  the  assignment  be  absolute  and  in 

writing  under  the  hand  of  the  assignor,  and  provided  notice  in  writing  of 

the  assignment  has  before  action  been  given  to  the  debtor  or  holder  of  the 

fund. 

Judicature  Act,  1873,  s.  25,  subs.  (6). 

Hughes  v.  Pump  House  Hotel  Co.  (No.  1),  (1902)  2  K  B.  190; 

71  L.  J.  K.  B.  630;  50  W.  E.  660;  86  L.  T.  794. 
Dawson  v.  Gt.  N.  <fc  City  Ry.,  (1905)  1  E.  B.  260;  74  L.  J.  K.  B. 
190;  92  L.  T.  137. 
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II. — JOINDEll   OF    CAUSES   OF   ACTION. 

The  Judicature  Act  gave  a  plaintiff  a  very  extensive  power 
of  joining  on  one  writ  several  different  causes  of  action.  And 
in  a  proper  case  the  plaintiff  should  certainly  avail  himself  ^f 
this  power.  For  if  he  brings  two  actions  unnecessarily  where 
one  would  have  sufficed,  he  will  probably  have  to  pay  the  costs 
of  one  action. 

Take  the  simplest  case  first : — 

1.  Where  the  parties  are  the  same  in  all  the  causes  of 
action  which  it  is  sought  to  join. 
In  this  case  the  plaintiff  may  join  on  his  writ  any  number 
of  different  causes  of  action  which  can  conveniently  be  tried 
together.     There  are  only  three  exceptions  : — 

(ff)  Claims  by  a  trustee  in  bankruptcy,  as  such,  may  not, 
except  by  leave  of  a  Master,  be  joined  with  any  claim  by  him 
in  any  other  capacity.     (Order  XVIII.  r.  3.) 

(b)  Claims  by  or  against  an  executor  or  administrator,  as 
such,  may  not  be  joined  with  claims  by  or  against  him  person- 
ally, unless  the  latter  claims  arc  alleged  to  arise  with  reference 
to  the  estate  of  which  he  is  executor  or  administrator. 
(Order  XYIII.  r.  5 ;  Whificorth  v.  Darbishire  and  of//ers, 
41  W.  E.  317;  68L.  T.  216.) 

(r)  No  cause  of  action  may,  without  leave,  be  joined  with 
an  action  for  the  recovery  of  land,  except  claims  in  respect  of 
mesne  profits  or  ari'ears  of  rent,  or  double  value  in  respect  of 
the  premises  claimed,  or  any  part  thereof,  and  damages  for 
breach  of  any  contract  imder  which  the  same  or  any  part 
thereof  are  held,  or  for  any  wrong  or  injury  to  the  premises 
claimed.  (Order  XVIII.  r.  2.)  The  plaintiff  may  join  no 
other  cause  of  action  ;  but  the  same  cause  of  action  may  entitle 
him  to  relief  of  vaiious  kinds.     Thus,  no  leave  is  required  to 
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join  a  claim  for  an  injunction,  or  for  an  account  of  rents  and 
profits,  or  for  a  receiver,  or  for  any  declaration  that  merely 
establishes  the  plaintiff's  right  to  possession :  for  all  these 
things  are  simply  machinery  to  enforce  the  plaintiff's  one 
cause  of  action.  {Gledhill  v.  Hunter,  14  Ch.  D.  492 ;  49  L.  J. 
Ch.  333 ;  28  W.  E.  530 ;  42  L.  T.  392.)  And  if  claims  be 
improperly  joined  without  leave,  still  this  irregularity  is  waived 
if  the  defendant,  without  raising  the  objection,  takes  a  step  in 
the  action,  which  would  be  neither  necessary  nor  useful  if  he 
intended  to  rely  on  that  objection.  {Per  Cave,  J.,  in  jRein  v. 
Stein,  66  L.  T.  at  p.  471.)  He  is  supposed  to  know  the  law, 
and  thus  has  notice  of  the  irregularity  as  soon  as  he  sees  the 
writ  or  pleading.  {Mulckern  v.  Doercks,*  53  L.  J.  Q.  B.  526 ; 
51  L.  T.  429.)  As  to  what  is  a  "  step  in  the  action,"  see  2)ost, 
p.  207. 

Subject  to  these  exceptions,  the  plaintiff  may  unite  in  the 
same  action  any  number  of  causes  of  action  in  which  all  parties 
are  concerned,  and  which  can  be  conveniently  tried  together. 
But  if  the  defendant  can  convince  a  Master  that  the  causes  of 
action  which  the  plaintiff  has  joined  cannot  be  conveniently 
tried  or  disposed  of  together,  the  Master  may  order  one  or  more 
of  them  to  be  excluded,  and  consequential  amendments  to  be 
made,  and  may  make  such  order  as  to  costs  as  may  be  just. 
(Order  XYIII.  it.  1,  7,  8,  9.) 

Now  we  come  to  cases  of  more  difficulty,  where  not  every 


*  It  is  true  that  in  Hunt  v.  Worsfold,  (1896)  2  Ch.  224  ;  Go  L.  J.  Ch. 
548  ;  44  W.  E.  461  ;  74  L.  T.  4-56,  North,  J.,  held  that  this  case  was 
inconsistent  with  Wilrnott  v.  Freehold  Property  Co.,  51  L.  T.  552,  and 
Smurthwaite  v.  Hannay,  (1894)  A.  C.  494  ;  63  L.  J.  Q.  B.  737;  43  W.  E. 
113 ;  71  L.  T.  157.  Sed  quaere.  In  neither  of  these  cases  was  Mulckern  y. 
Doercks  cited.  There  is  an  obvious  distinction  between  an  unwarranted 
joinder  of  parties,  and  a  misjoinder  of  causes  of  action.  And  in  Wilrnott 
V.  Freehold  Property  Co.,  all  that  the  Court  of  Appeal  decided  was  that  the 
defendant  ought  to  consent  to  an  amendment. 
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plaintiff  or  not  every  defendant  is  interested  in  every  eanse  of 
action  joined. 

2.  When  may  two  or  more  plaintiffs  join  on  one  writ  dis- 
tinct and  separate  causes  of  action  against  the 
same  defendant  or  defendants  ? 

In  three  cases  they  clearly  may  : — 

{a)  "  Claims  by  plaintiffs  jointly  may  he  joined  with  claims 
by  them,  or  any  of  them,  separately  against  the  same 
defendant."     (Order  XVIII.  r.  6.) 

{h)  Claims  by  or  against  husband  and  wife  may  be  joined 
with  claims  by  or  against  either  of  them  separately. 
(Order  XVIII.  r.  4.) 

(c)  And,  generally,  unconnected  persons  wlio  have  each  a 
distinct  and  separate  cause  of  action  against  the  same  defen- 
dant may  join  in  one  writ  "wlienever  their  separate  causes  of 
action  arise  out  of  the  same  transaction  or  series  of  trans- 
actions, and  involve  any  common  question  of  law  or  fact 
(Order  XVI.  r.  1) ;  but  in  no  other  case.  {Smiirt/uraitc  v. 
Eannaij,  (1894)  A.  C.  494  ;  ()3  L.  J.  Q.  B.  737 ;  43  AV.  11.  113  ; 
71  L.  T.  157;  Carter  v.  lHohy  ^-  Co.,  (1896)  2  Q.  B.  113;  6D 
L.  J.  Q.  B.  537 ;  44  W.  R.  566 ;  74  L.  T.  744.) 

But  even  in  these  three  cases,  if  any  defendant  can  show 
that  the  joinder  of  such  causes  of  action  may  embarrass  or 
delay  the  trial  of  the  action,  the  Master  may  order  separate 
trials,  or  make  such  other  order  as  may  be  expedient.  If, 
however,  the  action  goes  to  trial  with  such  joinder  undisturbed, 
and  one  plaintiff  succeeds  and  the  other  fails,  the  defendant 
will  be  entitled  to  his  costs  occasioned  by  joining  the 
plaintiff  who  failed,  unless  the  judge  otherwise  dii-ects. 
(Order  XVI.  r.  1.) 

lUustratious. 

Persons  who  have  separate  interests  in  the  same  premises  may  join  ns 
co-plaintiffs  in  an  action  in  respect  of  any  injury  done  to  those  premises. 
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Thus,  the  owner  and  the  tenant  of  a  house  may  sue  together  for  an 
injunction  to  restrain  a  nuisance  to  that  house. 

Viscount  Gort  and  others  v.  Roivney,  17  Q.  B.  D.  62o;  55  L.  J.  Q.  B. 
541 ;  34  W.  E.  696;  54  L.  T.  817. 
Moreover,  the  owners  and  tenants  of  two  or  more  adjoining  houses 
may  all  join  in  one  action  to  restrain,  or  to  recover  damages  for,  any 
nuisance  or  other  injury  which  affects  their  respective  properties,  though 
to  different  extents,  provided  such  nuisance  or  injury  is  caused  by  the 
same  acts  of  the  same  person.* 

House  Property  Co.  v.  Horse  Nail  Co.,  29  Ch.  D.  190 ;  54  L.  J.  Ch. 
715;  33  W.  E.  562;  52  L.  T.  507. 
If  a  committee  or  any  other  defined  body  of  persons  be  libelled  or 
slandered  collectively  as  a  body,  they  may  all  join  in  one  action. 

Booth  and  others  v.  Briscoe,  2  Q.  B.  D.  496 ;  25  W.  E.  838. 
But  if  A.  defames  B.  on  one  occasion,  and  C.  on  another,  B.  and  C. 
cannot  join  as  co-plaintiffs  in  one  action  against  A.,  even  though  the 
charges   be    "historically"    connected;    for   each   slander  is  a  separate 
"transaction." 

Sandes  and  another  v.  Wildsmith  and  another,  (1893)  1  Q.  B.  771  ; 
62  L.  J.  Q.  B.  404;  69  L.  T.  387. 
The  Universities  of  Oxford  and  Cambridge  may  join  in  one  action 
to   restrain   a   publisher  from   selHng  his  books  as  ' '  The  Oxford  and 
Cambridge  Publications." 

Universities  of  Oxford  and  Cambridge  v.  Gill,  (1899)  1  Ch.  55  ;  68 

L.  J.  Ch.  34 ;  47  W.  E.  248 ;  79  L.  T.  338. 

Four  persons  who  have  been  separately  induced  to  take  debentures  on 

the  faith  of  erroneous  statements  contained  in  the  same  fraudulent  j^iro- 

spectus  may  join  as  co-plaintiffs  under  Order  XVI.  r.   1  in  an  action 

against  the  directors. 

Drincqhier  v.  Wood,  (1899)  1  Ch.  393 ;  68  L.  J.  Ch.  181 ;  47  W.  E. 

252 ;  79  L.  T.  548. 

And  see  Walters  v.  Green,  (1899)  2  Ch.  690;  08  L.  J.  Ch.  730; 

48  W.  E.  23;  81  L.  T.  151. 

But  where  a  plaintiff  claims  certain  relief  in  his  personal  capacity,  and 

certain  other  relief  on  behalf  of  himself  and  all  other  the  shareholders  in 

a  certain  company,  he  cannot  join  those  two  claims  on  one  writ,  unless  the 

right  to  relief  in  each  case  arises  out  of  the  same  transaction  or  series  of 


*  In  the  case  of  Heimhs  v.  Neivcastle  Co-operative  Society,  76  L.  T.  109, 
a  different  opinion  was  apparently  expressed;  but  the  attention  of  the 
learned  judge  was  not  called  to  the  alteration  then  very  recently  made  in 
the  language  of  Order  XVI.  r.  1 ;  nor  to  Order  XVIII.  r.  4. 
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transactions.     It  is  not  enough  for  him  to  show  that  a  common  question 
of  law  or  fact  will  arise. 

Stroud  V.  Laivsun  and  others,  (1898)  2  Q.  B.  44  ;   G7  L.  J.   Q.   B. 

718  ;  46  W.  E.  62G ;  78  L.  T.  729. 
Walters  v.  Green,  supra. 

Great  North-West  Central  12)/.  Co.  v.  Charltbuis,  (1899)  A.  C.  114  ; 
68  L.  J.  P.  C.  25  ;  79  L.  T.  35. 

3,  "WTien  may  tlie  same  plaintiff  or  plaintiffs  join  on  one 

writ  separate  and  distinct  causes  of  action  against 

different  defendants  ? 

Where  a  plaintiff  has  but  one  cause  of  action,  which  entitles- 

Mm  to  judgment  against  either  A.  or  B.  but  not  against  both, 

he  may  join  A.  and  B.  on  the  same  writ  as  defendants  in  the 

alternative,  and  so  determine  the  question  wliich  of  tliem  is- 

liable  (Order  XVI.  r.  7;  Thompson  v.  L.  C.  C,  (1899)  1  Q.  B. 

840).     In  such  a  case  he  will  probably  have  to  pay  the  costs  of 

the  defendant  wlio  is  held   not   liable,  though   he   may  in  a 

proper  case  recover  them  back  again  from  the  defendant  who  is- 

Hable.     {Sanderson  v.  B/f/th  Thmtre  Co.,  (1903)  2  K.  B.  533.) 

But  where  a  plaintiff  seeks  to  recover  judgment  against 
A.  on  one  cause  of  action,  and  at  the  same  time  to  recover 
judgment  against  B.  on  a  separate  and  distinct  cause  of  action, 
he  cannot  join  these  two  causes  of  action  on  one  writ.  {Sadler 
V.  G.  W.  Pi'j.  Co.  and  Midland  By.  Co.,  (1896)  A.  C.  400; 
Goivcr  v.  Couldndgc  and  others,  (1898)  1  Q.  B.  348.) 

Those  who  look  only  at  the  language  of  the  rules  would  infer  that 
greater  liberty  existed  in  the  matter  of  joining  several  defendants. 
"It  shall  not  be  necessary  that  every  defendant  shall  be  interested 
as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  action  included 
in  any  proceeding  against  him;  but  the  Court  or  a  judge  may  make 
such  order  as  may  appear  just  to  prevent  any  defendant  from  being 
embarrassed  or  put  to  expense  by  being  required  to  attend  any 
proceedings  in  which  he  may  have  no  interest."  (Order  XVI.  r.  5.) 
"All  persons  may  be  joined  as  defendants  against  whom  the  right 
to  any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative.     And  judgment  may  be  given  against  such  one  or  more 
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of  the  defendants  as  may  be  found  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment."  (Order  XVI.  r.  4.) 
But  the  wide  and  general  terms  of  these  rules  are  restricted  by  the 
decisions  cited  above.  The  House  of  Lords  decided  in  Sadler  v. 
G.  W.  Ry.  Co.  and  Midland  Ixij.  Co.,  that  claims  for  damages 
against  two  or  more  defendants  in  respect  of  separate  torts  cannot 
be  combined  in  one  action.  And  the  rules  relating  to  the  joinder 
of  defendants  have  not  been  modified  in  any  way  since  this  decision, 
to  make  them  correspond  with  the  amendment  made  in  the  rule  as 
to  joinder  of  plaintiffs  (Order  XVI.  r.  1);  so  that  the  decision  in 
Sadler's  case  remains  clear  law.  {Gotver  v.  Couldridge  and  others, 
(1898)  1  Q.  B.  348.) 

Illustrations. 
A  plaintiff  may  join  in  one  action  a  claim  against  a  principal  on  a 
contract  made  by  his  alleged  agent,  and  an  alternative  claim  against 
the  alleged  agent  for  contracting  without  authority. 

Honduras  Rij.  Co.  v.  Lefevre  &  Tucker,  2  Ex.   D.   301  ;  46  L.  J. 

Ex.  391  ;  25  W.  E.  310  ;  36  L.  T.  46. 
Masseij  v.  Hei/nes,  21   Q.   B.  D.   330  ;  57   L.   J.   Q.  B.   521  ;  36 

W.  E.  834  ;  59  L.  T.  470. 
Bennetts  v.  Mcllwraith,  (1896)  2  Q.  B.  464;  65  L.  J.  Q.  B.  632; 
45  W.  E.  17  ;  75  L.  T.  145. 
So  where  A.  has  trespassed  on  B.'s  land,  and  claims  a  right  to  do  so 
tinder  a  grant  of  a  right  of  way  from  B.'s  landlord  jmor  in  date  to  B.'s 
lease,  B.   may  join  a  claim  against  A.  for  trespass  with  an  alternative 
claim  against  the  landlord  for  damages  in  the  event  of  A.  establishing 
his  right. 

Child  V.  Stenning,  5  Ch.  D.  695 ;  46  L.  J.  Ch.  523 ;  25  W.  E. 
519;  36  L.  T.  426. 
If  the  same  libel  appear  in  seventeen  newspapers,  the  person  hbelled 
must  bring  seventeen  actions,  one  against  each  newspaper,  if  he  desires 
to  recover  damages  from  them  all  (though  an  action  against  one  woxild 
sufBciently  clear  his  character).  Ho  cannot  make  the  seventeen  proimetors 
■defendants  to  one  suit. 

Colledge  v.  Pike,  56  L.  T.  124;  3  Times  L.  E.  126. 
But    the    seventeen   actions   can   be   consolidated   on   the  application 
of  either  the  i)laintiff  or  the  defendants  under  sect.  5  of  the  Law  of  Libel 
Amendment  Act,  1888  (51  &  52  Vict.  c.  64). 

Martin  y.  Martin,  (1897)   1   Q.   B.   429;   66  L.  J.   Q.   B.   241; 

45  W.  E.  260 ;  76  L.  T.  44. 
Stone   V.    Press  Association,   Limited,   (1897)   2    Q.    B.    159  ;    66 
L.  J.  Q.  B.  662  ;  45  W.  E.  641 ;  77  L.  T.  41. 
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The  plaintiff  had  a  bicycle  shop  which  stood,  unfortunately  for  him, 
between  the  parcel-office  of  the  Great  Western  Railway  Companj^  and 
the  parcel-office  of  the  Midland  Railwaj^  Company.  The  first  Company 
obstructed  the  access  to  his  premises  on  the  north  side;  the  second  on. 
the  south;  and  between  them  they  seriously  injured  his  business. 
Held,  that  these  were  two  separate  torts  committed  by  two  independent 
tort-feasors,  and  gave  rise  to  two  distinct  causes  of  action  which  could  not 
be  joined  on  one  writ. 

Sadler  V.   G.  W.   Rij.  Co.  &  Midland  Bij.  Co.,  (1896)  A.  C.  450; 
65  L.  J.  Q.  B.  462  ;  45  W.  E.  51  ;  74  L.  T.  561. 

A.  and  B.  promoted  a  company,  of  which  they  and  C.  became  directors ; 
the  thi'ee  then  issued  a  misleading  prospectus.  Held,  that  the  plaintiff, 
who  had  been  thereby  induced  to  take  shares  in  the  company,  could  not 
join  in  one  action  a  claim  against  A.  and  B.  for  conspii-acy  with  a  claim 
against  A.,  B.,  and  C.  for  fraudulent  misrepresentation. 

Oower  V.  Couhlridge  and  others,  (1898)  1  Q.  B.  348;  67  L.  J.  Q.  B. 

251 ;  46  W.  E.  214  ;  77  L.  T.  707. 
But  see  Frankenburg  v.   Grreat  Horseless    Carriage   Co.,   (1900) 

1  Q.  B.  504;  81  L.  T.  684. 
Kent  Coal  Exploration  Co.  Limited  v.  Martin  and  others,  (1900) 
16  Times  L.  E.  486. 

A  county  council  damaged  the  plaintiff's  house  by  negligently  excavating 
near  it.  A  water  company  contributed  to  the  damage  by  negligently 
leaving  their  water-main  insufficiently  stopped.  Held,  that  though  the 
damage  to  the  plaintiff's  house  was  the  same,  whatever  the  cause,  the 
county  council  and  the  water  company  could  not  be  joined  as  defendants 
in  the  same  action. 

Thompson   v.    London    County  Council,   (1899)  1  Q.  B.  840;  68. 
L.  J.  Q.  B.  625 ;  47  W.  E.  433 ;  80  L.  T.  512. 

But  where  several  persons  conspire  to  do  the  plaintiff  an  injury,  and 
succeed,  he  may  join  them  all  as  co-defendants  on  one  writ;  for  the 
cause  of  action  against  them  is  joint. 

Walters  v.  Green,  (1899)  2  Ch.  696 ;    68  L.  J.  Ch.  730;  48  W.  E. 

23;  81  L.  T.  151. 
O'Eeefe  v.  Walsh,  (1903)  2  Ir.  E.  681. 

But  he  cannot  join  in  the  same  action  separate  claims  against  one  or 
more  of  the  defendants  individually  for  torts  independent  of  the  alleged 
conspiracy. 

Pope  V.  Ilaidreij  and  another,  85  L.  T.  263  ;  17  Times  L.  E.  717. 
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4.  Separate  causes  of  action  with  different  plaintiffs  and 
also  different  defendants  can  never  be  joined  on 
the  same  writ. 

This  last  case  presents  no  difficulty. 

If  A.  has  a  several  cause  of  action  against  B.,  and  X.  has  a 
wholly  distinct  and  independent  cause  of  action  against  Y., 
A.  and  X.  cannot  issue  one  writ  against  B.  and  Y.,  even  though 
their  separate  actions  arise  out  of  similar  transactions  and 
involve  similar  questions  of  law  or  fact.  The  only  thing  that 
can  be  done,  if  there  be  many  such  actions,  is  for  all  parties 
to  agree  that  one  shall  be  taken  as  "  a  test  action,"  and  that 
the  others  shall  be  stayed  till  that  one  is  tried,  and  then  follow 
its  event. 
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III. — JURISDICTIOX. 

Next,  the  plaintiff  must  select  the  Court  in  which  he  will  sue. 
The  High  Court  of  Justice  has  certain  humble  rivals  in  the 
Borough  Courts  and  the  County  Courts.  The  jurisdiction  of 
these  inferior  Courts  is  limited  by  certain  geographical  con- 
siderations as  to  where  the  cause  of  action  arose,  and  where 
the  defendant  resides  ;  in  the  County  Court  also  the  amount 
which  the  plaintiff  can  claim  is  restricted.  But  the  High  Court 
of  Justice  has  jurisdiction  over  the  whole  of  England  and 
Wales,  and  no  limit  is  placed  on  the  amount  which  a  plaintiff 
can  claim  or  recover.  The  High  Court  has  also  a  general 
jurisdiction  over  all  injuries  done  by  one  Englishman  to  another 
in  any  corner  of  the  world,  whether  in  an  English  colony  or  in 
a  foreign  country  {Scott  v.  Lord  Seijinour,  1  H.  &  C.  219  ;  32 
L.  J.  Ex.  61),  and  also  over  injuries  done  by  one  alien  to 
another  abroad,  provided  such  injuries  be  actionable  by  the  law 
of  England  and  also  wrongful  by  the  law  of  the  country  where 
they  were  committed.  {Macliado  v.  Foites,  (1897)  2  Q.  B. 
231  ;  Can-  v.  Fracis  Times  <^*  Co.,  (1902)  A.  C.  176.)  But 
the  Court  has  of  its  own  accord  restricted  these  wide  powers 
to  cases  in  which  the  defendant  is  -within  jurisdiction  {TTatliins 
V.  North  American,  Sfc.  Co.,  20  Times  L.  R.  534)  at  the 
time  the  writ  is  issued,  so  that  it  can  be  served  upon  him  here. 
If  the  defendant  is  out  of  jm-isdiction,  no  writ  can  be  issued 
except  by  leave  (Order  II.  r.  4),  and  such  leave  will  only  be 
granted  in  the  cases  specified  in  Order  XI.  {In  re  Eager, 
Eager  v.  Johnstone,  22  Ch.  D.  86 ;  52  L.  J.  Ch.  56;  31  W.  E. 
33  ;  47  L.  T.  685.)  Thus,  leave  \Nill  be  readily  granted  if  the 
whole  subject-matter  of  the  action  be  land  situate  within 
jm'isdiction,  or  the  construction,  rectification,  avoidanoo,  or 
enforcement  of  any  deed,  will,  contract,  obligation  or  liabiHt}- 
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affecting  land  or  hereditaments  witliin  jurisdiction.  Such 
matters  hy  international  law  belong  to  the  forum  rei  sitce. 
Again,  leave  can  be  obtained  to  issue  a  writ  against  any 
one  who  is  not  domiciled  or  ordinarily  resident  in  either 
Scotland  or  Ireland,  for  any  breach  within  jui'isdiction  o£ 
a  contract  which  ought  to  be  performed  within  jurisdiction. 
{Charles  Duval  S^  Co.  v.  Gans,  (1904)  2  K.  B.  685.)  It  does  not 
matter  where  the  contract  was  made.  And  it  will  be  sufficient 
if  a  part  of  the  contract  has  been  broken,  provided  that  part 
had  to  be  performed  within  jurisdiction.     {Rein  v.  Stein,  (1892) 

1  a.  B.  753,  757  ;  The  Eider,  (1893)  P.  119  ;  Comber  v.  Leyland, 
(1898)  A.  C.  524;  Mutzenhecher  v.  Espanola,  (1906)  1  K.  B. 
254.)  But  there  is  much  greater  difficulty  in  obtaining  leave 
in  an  action  of  tort.  Such  actions  are  not  expressly  mentioned 
in  the  Order. 

It  is  possible,  however,  to  bring  even  an  action  of  tort  under 
one  or  other  of  clauses  (c),  (f),  (g),  of  rule  1  of  Order  XI, 
Thus  it  may  be  that  the  proposed  defendant,  though  tem- 
porarily abroad,  is  "  domiciled  or  ordinarily  resident  within 
the  jurisdiction  "(c).  But  though  a  man  carries  on  business 
within  jurisdiction,  whether  in  his  own  name  or  under  any 
other  style  or  firm,  he  cannot  be  sued  here,  if  he  resides  abroad. 
{Field  V.  Bennett,  56  L.  J.  Q.  B.  89  ;  De  Bernales  v.  Neio  York 
Herald,  (1893)  2  Q.  B.  97,  n. ;  62  L.  J.  Q.  B.  385  ;  De  Bernales 
V.  Bennett,  (1894)  10  Times  L.  R.  419  ;  Maclvcr  v.  Burns,  (1895) 

2  Ch.  630.)  But  a  foreign  company  may  reside  within  jurisdic- 
tion. {La  "  Bourgogne;'  (1899)  A.  C.  431.)  The  fact  that  a 
foreign  company  limited  has  a  branch  office  in  this  country  will 
not  enable  a  plaintiff  to  serve  a  writ  at  the  branch  office  without 
leave  under  Order  XI.  {Jones  v.  Scottish  Accident  Insurance  Co., 
Limited,  17  Q.  B.  D.  421  ;  55  L.  T.  218;  O'Connor  v.  Star 
Neuspaper  Co.,  Limited,  30  L.  R.  Ir,  1.)  And  there  can  be  no 
substituted  service  of  a  writ  in  an  action  in  which  there  cannot 
in  law  be  personal  service.     {Field  v.  Bennett^  56  L.  J.  Q.  B.  89 ; 
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Wilding  V.  Bean,  (1891)   1  Q.  B.  100;   Jaij  v.  Budd,  (1898) 

1  a  13. 12.) 

The  plaintiff  may  obtain  leave  under  Order  XI.  r.  1  (f)  if  he 
iidds  a  claim  for  an  injunction  on  his  writ.  {Tozier  axd  Wife 
V.  Hawkins,  15  Q.  B.  D.  650,  680 ;  55  L.  J.  Q.  B.  152 ;  34 
AV.  R.  223 ;  Lishon-Bcrlyn  Gold  Fields,  Limited,  v.  Heddle,  52 
L.  T.  796.)  But  the  judge  at  chambers,  when  granting  leave 
to  serve  the  writ  out  of  jurisdiction,  may,  if  he  think  fit,  limit 
the  plaintiff  to  that  joortion  of  his  claim  in  respect  of  which  it 
shall  appear  at  the  trial  that  the  writ  could  have  been  properly 
served  out  of  jurisdiction.  (T/iomas  v.  Duchess  Boicager  of 
namilton,  17  Q.  B.  D.  592;  55  L.  J.  Q.  B.  555.)  As  to 
clause  (g),  where  the  writ  has  already  been  duly  served  on  a 
•defendant  within  jurisdiction,  leave  will  be  given  in  a  proper 
case  to  serve  another  defendant  who  is  outside  jurisdiction, 
provided  he  be  a  necessary  and  proper  party  to  the  action. 
[Croft  V.  King,  (1893)  1  Q.  B.  419  ;  Williams  v.  Carturight  and 
others,  (1895)  1  Q.  B.  142;  Duder  v.  Amsferdamsch  Trustees 
Kantoor,  (1902)  2  Ch.  132.)  If  the  proposed  defendant  is  a 
British  subject,  he  can  (by  leave)  be  served  with  the  writ  though 
he  reside  abroad ;  but  by  international  courtesy,  a  foreigner 
residing  abroad  can  only  be  served  with  notice  of  the  writ,  not 
with  the  writ  itself.  (Order  XI.  rr.  6,  8.)  Leave  can  also  be 
obtained  to  serve  with  the  writ,  or  notice  of  the  writ,  notice 
of  motion  for  an  interlocutory  injunction.  (Order  LII.  r.  9 ; 
Overton  v.  Barn,  74  L.  T.  776.) 

There  is  one  curious  exception  to  the  jurisdiction  of  the  High 
Court.  If  the  defendant  be  a  member  of  the  University  of 
Oxford  resident  within  its  limits,  he  must  be  sued  in  the 
University  Court,  although  the  plaintiff  be  in  no  way  connected 
with  the  University  or  resident  within  its  limits,  and  although 
the  cause  of  action  did  not  arise  witliin  those  limits.  {Giniicft 
V.  Whittingham,  16  Q.  B.  D.  761  ;  bb  L.  J.  Q.  B.  409.) 


o.r. 
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Chapter  III. 

INDORSEMENT  ON  WRIT. 

On  every  writ  the  plaintiff  must  state  clearly  tlie  Division  of 
the  High  Court  in  which  he  intends  to  sue,  the  name  of  the 
judge,  if  any,  to  whom  the  action  is  assigned  [ante,  p.  4),  and 
the  names  of  all  parties.  If  any  party  sues,  or  is  sued,  in  a 
representative  character,  this  fact  should  also  be  stated  on  the 
writ.  (See  Precedents,  Nos.  1,  11,  29,  31,  36.)  The  plaintiff 
must  also  make  on  the  writ  before  it  is  issued  an  "indorse- 
ment of  claim" — that  is,  a  statement  as  to  the  nature  of  his 
claim  and  the  relief  or  remedy  which  he  seeks — so  as  to  let  the 
defendant  know  why  he  is  sued.  There  are  now  four  different 
kinds  of  indorsement  of  claim  : — 

I. — A  general  indorsement, 
II. — An  indorsement  for  trial  without  pleadings, 
III. — An  indorsement  for  an  account ;  and 
lY. — A  special  indorsement  (which  is  really  a  pleading). 

Which  kind  of  indorsement  should  the  plaintiff  make  on  his 
writ? 

This  is  sometimes  an  important  question,  and  one  on  which 
the  plaintiff  would  be  wise  to  consult  the  counsel  who  will 
conduct  his  case  at  the  trial.  If  the  case  is  of  such  a  nature 
that  it  falls  within  Order  III.  r.  6  {2^ost,  p.  40),  and  if  there 
is  any  reasonable  chance  of  obtaining  judgment  under 
Order  XIV.,  then  tlie  plaintiff  should  specially  indorse  his 
writ  with  a  Statement  of  Claim.     In  other  cases,  if  he  desire 
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to  have  pleadings,  he  should  indorse  his  writ  generally  and  take 
out  a  summons  for  directions  (see  post,  Chapter  VI.)  as  soon  as 
the  defendant  has  entered  an  appearance.  If  he  cannot  claim 
a  specific  amount,  because  he  does  not  know  how  much  his 
trustee  or  agent  has  in  fact  received  on  his  behalf,  then  he 
had  better  claim  an  account  and  proceed  against  him  under 
Order  XV.  If,  however,  the  plaintiff  desires  to  proceed 
promptly  to  trial,  and  is  willing  to  dispense  with  plead- 
ings altogether,  he  may  adopt  the  procedure  provided  by 
Order  XVIIIa. 

But  it  is  not  always  wise  to  dispense  with  pleadings,  even 
though  the  plaintiff  be  in  a  hurry  to  obtain  judgment.  The 
great  advantage  of  having  pleadings  is  that  the  plaintiff  can 
by  their  aid  obtain  an  outline  of  his  opponent's  case ;  he  can 
discover  what  facts  the  defendant  is  prepared  to  admit,  how 
much  he  denies,  and  what  is  the  line  of  defence  he  proposes 
to  adopt  at  the  trial.  It  may  be  that  the  plaintiff  knows,  or 
thinks  he  knows,  this  already ;  it  may  be  that  he  has  the 
evidence  necessary  for  his  case  either  ready  or  easily  available, 
and  does  not  therefore  require  to  obtain  any  admissions  from 
his  opponent.  If  so,  he  may  indorse  his  writ  with  a  statement 
that  he  intends  to  proceed  to  trial  without  pleadings.  But  if 
the  plaintiff  is  not  ready  with  the  evidence  necessary  for  his 
ease,  or  if  he  is  in  the  dark  as  to  the  nature  of  the  defence 
which  will  be  set  up  at  the  trial,  then  I  should  advise  him  to 
place  on  his  writ  a  general  indorsement,  and  apply  to  the 
Master  for  leave  to  deliver  a  Statement  of  Claim. 

I  proceed  to  deal  separately  with  each  kind  of  indorsement 
of  claim. 
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I. — A    GENERAL    INDORSEMENT. 


This  is  merely  a  label  to  show  to  what  class  of  action  the 
suit  belongs.  It  is  expressly  provided  that  in  such  an  indorse- 
ment it  shall  not  be  essential  to  set  forth  the  precise  ground  of 
complaint  or  the  precise  remedy  or  relief  to  which  the  plaintiff 
considers  himself  entitled.  (Order  III.  r.  2.)  There  is  one 
exception :  in  actions  of  libel,  a  general  indorsement  must 
*'  state  sufficient  particulars  to  identify  the  publications  in 
respect  of  which  the  action  is  brought."  (R.  9  ;  see  Precedent, 
No.  5.) 

The  exact  wording  of  a  general  indorsement  may  become 
important,  if  the  defendant  does  not  appear,  or  if  the  Master 
refuses  to  order  pleadings ;  but  if  the  Master  order  pleadings, 
a  proper  Statement  of  Claim  will  be  delivered  in  due  course, 
stating  everything  in  proper  form.  The  plaintiff  may  not 
(without  leave)  introduce  in  his  Statement  of  Claim  a  fresh 
cause  of  action  wholly  distinct  from  anything  mentioned  on 
his^vTit.  {Cave  V.  Crew,  62  L.  J.  Ch.  530;  41  W.  R.  359; 
(38  L.  T.  254.)  But  apart  from  this,  the  indorsement  on  the 
writ,  if  general,  in  no  way  fetters  or  limits  the  future  State- 
ment of  Claim.  For  by  Order  XX.  r.  4,  "  whenever  a  Statement 
of  Claim  is  delivered  the  plaintiff  may  therein  alter,  modify, 
or  extend  his  claim  without  any  amendment  of  the  indorse- 
ment on  the  writ."  But  this  rule  does  not  apply  where  the 
/lefendant  has  not  appeared.  {Gee  v.  Bell,  35  Ch.  D.  160  ;  56 
L.  J.  Ch.  718  ;  Klngdon  v.  Kirk,  37  Ch.  D.  141 ;  57  L.  J.  Ch. 
328.)  Ilonce,  whenever  there  is  any  chance  of  judgment 
going  by  default,  even  a  general  indorsement  must  be  carefully 
prepared.     (See  Precedents,  Nos.  3 — 8.) 


INDORSEMENT  FOR  TRIAL  WITHOUT  PLEA  DINGS. 


II. — INDORSEMENT  FOR  TRIAl,  WITHOUT  PLEADINGS. 

(Order  XVIIIa.) 

The  Rules  of  November,  1893,  enable  a  plaintiff,  if  he  wishes, 
to  proceed  to  trial  without  pleadings,  subject  to  certain  con- 
ditions, one  of  which  is  that  "  the  indorsement  of  the  writ  of 
summons  shall  contain  a  statement  sufficient  to  give  notice  of 
the  nature  of  his  claim,  or  of  the  relief  or  remedy  required  in 
the  action,  and  shall  state  that  if  the  defendant  appears  the 
plaintiff  intends  to  proceed  to  trial  without  pleadings."  This 
indorsement  is  not  to  be  a  pleading  ;  for  the  plaintiff  is  allowed 
to  proceed  to  trial  without  any  pleading.  Something  more 
precise  than  a  general  indorsement  seems  to  be  required,  but 
not  all  the  detail  necessary  in  a  special  indorsement,  which  is 
really  a  Statement  of  Claim.  The  words  "  if  the  defendant 
appears,  the  plaintiff  intends  to  proceed  to  trial  without  plead- 
ings," must  be  added  ;  otherwise  Order  XYIIIa.  will  not  apply. 

Some  care  is  necessary  in  drafting  an  indorsement  of  this 
kind ;  for  the  plaintiff  will  be  bound  by  it.  There  will  be  no 
Statement  of  Claim  by  which  to  "  alter,  modify,  or  extend  his 
claim "  ;  and  amendments  will  only  be  allowed  upon  terms. 
On  the  other  hand,  Order  XIX.  r.  6  does  not  apply  to  indorse- 
ments of  this  kind.  Hence,  a  plaintiff  who  desii'es  to  go  to 
trial  without  pleadings  is  not  bound  to  set  out  on  his  writ 
particulars  of  special  damage,  expenses,  &c.  Still,  as  the 
object  of  this  new  procedure  is  expedition,  it  will  be  well  to 
forestall  any  dilatory  application  by  the  defendant  for  par- 
ticulars under  rule  3  of  this  Order  {post,  p.  60)  by  voluntarily 
stating  in  the  indorsement  all  that  the  defendant  can  reasonably 
require  to  know.     (See  Precedents,  Nos.  9 — 28.) 
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III. INDORSEMENT  FOR  AN  ACCOUNT. 

If  a  rent-collector,  or  a  commercial  traveller,  or  any  other 
agent  or  trustee,  has  received  moneys  on  behalf  of  the  plaintiff, 
he  is  what  is  called  "  an  accounting  party  " ;  that  is,  he  is 
bound  within  a  reasonable  time  after  demand  to  render  an 
account  of  all  moneys  received  by  him,  showing  how  much 
he  has  paid  over  to  the  plaintiff  and  how  much  he  still  has  in 
hand.  It  is  of  great  importance  to  the  plaintiff  to  have  such 
an  account ;  he  does  not  know  how  much  money  the  defendant 
has  in  fact  received  on  his  behalf  ;  and  therefore  he  does  not 
know  what  sum  to  claim  on  the  wiit.  In  such  a  case  he 
would  indorse  his  vrrii  with  a  claim  to  have  an  account  taken 
imder  Order  III.  r.  8.  (See  Augustinus  v.  NerincJix,  16  Ch.  D. 
13,  17,  and  Precedents,  Nos.  29,  30,  and  31.)  If  the  defendant 
does  not  appear  to  such  a  writ,  an  order  for  the  account 
claimed  will  be  forthwith  made  as  of  course ;  if  he  does 
appear,  the  order  will  nevertheless  be  made,  unless  the 
defendant  can  show  that  he  is  not  an  accounting  party,  or 
that  he  has  already  fully  accounted,  or  that  there  is  some 
preliminary  question  to  be  tried.  (Order  XV.  r.  1.)  The 
application  for  such  order  may  be  made  at  any  time  after  the 
time  for  entering  an  appearance  has  expired ;  if  the  defendant 
has  appeared,  it  must  be  made  on  a  summons  for  directions. 
And  indeed  at  any  stage  of  the  proceedings  in  any  cause  or 
matter  the  Court  or  a  judge  may  direct  any  necessary  accounts 
to  be  taken,  notwithstanding  that  there  may  be  some  further 
relief  sought  for,  or  some  special  issue  still  to  be  tried. 
(Order  XXXIII.  r.  2.) 

It  is  only  lately  that  the  importance  of  this  iirocecding  for  an 
account  has  been  duly  appreciated  in  the  King's  Bench  Division. 
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It  is  true  that  an  action  lay  at  common  law  against  a  bailiff  or 
receiver,  or  by  one  merchant  against  another  in  respect  of  their 
mutual  dealings  as  merchants,  for  not  rendering  a  reasonable  account 
of  profits.  And  by  the  statute  4  Anne,  c.  16,  s.  27,  an  action  of 
account  might  be  brought  by  one  joint-tenant  or  tenant  in  common 
against  the  other,  as  bailiff,  for  receiving  more  than  his  just  share 
•or  proportion.  (^Henderson  v.  Eason,  (1851)  17  Q.  B.  701  ;  21 
L.  J.  Q.  B.  82.)  But  in  the  face  of  the  extensive  jurisdiction  of  the 
■Courts  of  Equity  in  all  matters  of  account,  these  common  law  actions 
became  practically  obsolete.  But  now,  in  either  Division  of  the 
High  Court  {York  v.  Stoivers,  (1883)  AV.  N.  174),  a  plaintiff  may 
indorse  his  writ  with  a  claim  for  any  account. 

If  an  order  be  made  on  such  an  application,  the  account  may  be 
taten  by  a  Master,  or  a  District  Eegistrar  [In  re  Boice7i,  20  Ch.  D. 
538),  or  by  a  special  referee  or  an  official  referee  under  either  sect.  13 
■or  sect.  14  of  the  Arbitration  Act,  1889.  {Rochefoucauld  y.  Boustead, 
(1897)  1  Ch.  196  ;  75  L.  T.  502.)  A  special  referee  is  an  arbitrator 
or  umpire  appointed  by  the  parties ;  an  official  referee  is  an  officer  of 
the  Court  to  whom  questions  of  account  may  be  referred  by  the  order 
of  a  judge  or  Master.  A  referee  is  not  bound  to  take  the  account  in 
the  strict  way  usually  adopted  before  a  Master  in  Chancery  Chambers  j 
he  may  adopt  that  method  if  he  thinks  it  convenient,  or  any  other 
method  that  in  his  opinion  will  best  advance  the  ends  of  justice. 
(/«  re  Taylor,  Turpin  v.  Pain,  44  Ch.  D.  128.  See  Seton,  Vol.  II. 
•c.  43,  6th  ed.,  pp.  1352 — 1379;  and  Precedents,  Nos.  46,  47.)  The 
first  step  generally  is  for  the  defendant  to  deliver  an  account.  This 
the  plaintiff  proceeds  to  criticize.  If  he  can  shew  that  the  defendant 
has  taken  credit  for  pajonents  which  he  never  made,  he  can  have  the 
items  struck  out;  that  is  called  "falsifying."  If  he  can  shew  that 
the  defendant  has  received  moneys  with  which  he  has  not  debited 
iiimself,  the  plaintiff  can  have  these  items  added;  that  is  called 
■'*  surcharging."  When  this  process  has  been  exhausted,  the  referee 
will  have  arrived  at  a  correct  account,  and  can  then  make  an  order 
that  the  defendant  shall  pay  the  plaintiff  the  balance  shewn  by  such 
a,ccount  to  be  due  to  him. 
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TV. A  SPECIAL  INDORSEMENT. 

A  plaintiff  can  only*  indorse  his  writ  speeiallj  in  one 
or  other  of  the  six  eases  provided  by  Order  III.  r.  6,  viz. 
where  he  seeks  only  to  recover  a  debt  or  liquidated  demand 
in  money  payable  by  the  defendant,  with  or  without  interest, 
arising : — 

(a)  Upon  a  contract  express  or  implied  (as,  for  instance, 

on  a  bill  of  exchange,  promissory  note,  or  cheque, 
or  other  simple  contract  debt). 

(b)  On  a  bond  or  contract  under  seal  for  payment  of  a 

liquidated  amount  of  money. 

(c)  On  a  statute  where  the  sum  sought  to  be   recovered 

is  a  fixed  sum  of  money,  or  in  the  nature  of  a  debt, 
other  than  a  penalty. 

(d)  On  a  guaranty,  whether  under  seal  or  not,  where  the 

claim  against  the  principal  debtor  is  in  respect  of  a 
debt  or  liquidated  demand  only. 

(e)  On  a  trust. 

(f)  In  actions  for  the  recovery  of  land  (with  or  without  a 

claim  for  rent  or  mesne  profits)  by  a  landlord 
against  a  tenant  whose  term  has  expired  or  has 
been  duly  determined  by  a  notice  to  quit,  or  /ici» 
become  liable  to  forfeiture  for  non-pc/f/inent  of  rent,f 
or  against  persons  claiming  under  such  tenant. 
(See  Precedents,  Nos.  32—39,  72.) 


•  I  do  not  see  why  a  plaintiff  should  not  be  allowed  to  indorse  hi* 
writ  with  a  Statement  of  Claim,  whenever  ho  thinks  tit.  But  that  is 
not  the  law. 

t  The  words  in  italics  were  inserted  l^y  the  R.  S.  C,  January,  1902; 
and  at  the  same  time  Order  XIV.  r.  10  was  added. 
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What  is  "a  debt  or  liquidated  demand  in  money  payable  by 
the  defendant"?  These  words  include  every  "liquidated  demand 
payable  in  money,"  although  no  fixed  sum  was  expressly  agreed  on 
at  the  date  of  contract,  (See  Runnacles  y.  Mesqidta,  1  Q.  B.  D.  416; 
and  Phillips  v.  Harris,  (1876)  W.  N.  54.)  If  no  price  or  remunera- 
tion was  then  fixed,  the  plaintiff  will  bo  paid  whatever  is  regular  and 
usual,  according  to  prices  current  in  the  trade,  or  to  some  scale 
of  charges  recognised  in  the  profession  {^^  quantum  meruit" — such 
sum  as  he  has  earned) ;  and  the  case  is  still  within  the  rule. 
{Stephenson  v.  Weir,  4  L.  E..  Ir.  369  ;  Whelaii  v.  Kelly,  14  L.  R.  Ir. 
387.)  The  first  precedent  of  a  special  indorsement  given  in  E.  S.  C, 
Appendix  C,  sect.  IV.,*  is  an  action  on  a  butcher's  bill,  where  it  is 
improbable  that  the  exact  price  to  bo  paid  for  each  joint  was 
expressly  fixed  at  the  time  it  was  ordered.  "What  is  excluded  by 
these  words  from  the  operation  of  the  rule  is  an  action  for  un- 
liquidated damages,  that  is  to  say,  an  action  in  which  the  amount  to 
be  recovered  depends  upon  all  the  circumstances  of  the  case  and  on 
the  conduct  of  the  parties,  and  is  fixed  by  opinion  or  conjecture. 
In  such  cases  one  cannot  say  positively  beforehand  whether  the  jury 
will  award  the  plaintiff  a  farthing,  or  forty  shillings,  or  a  hundred 
pounds.  Merely  inserting  a  figure  on  the  writ  {e.g.  "and  the  plain- 
tiff claims  500^.  damages")  will  not  make  such  a  claim  liquidated. 
But  whenever  the  amount  to  which  the  plaintiff  is  entitled  (if  he  is 
entitled  to  anything)  can  be  ascertained  by  calculation  or  fixed  by 
any  scale  of  charges,  or  other  positive  data,  it  is  said  to  be  liquidated 
or  "made  clear,"  and  then  the  writ  can  bo  specially  indorsed. 

By  the  express  words  of  clatise  F.,  in  an  action  for  the  recovery  of 
land  a  claim  for  rent  or  mesne  profits  may  be  added  to  the  special 
indorsement.  Rent  is  money  payable  by  a  tenant  to  his  landlord  for 
the  use  and  occupation  of  the  premises  under  a  contract,  express  or 
implied.  Mesne  proiits  are  the  rents  and  profits  which  a  trespasser 
has,  or  might  have,  received  or  made  during  his  occupation  of  the 
premises,  and  which  thoroforo  he  must  pay  over  to  the  true  owner  as 


*  By  "  E.  S.  C,  Apjiondix  A,"  or  "  B,"  or  "  C,"  is  meant  one  or  other 
of  the  Appendices  of  rrocedcnts  of  Writs,  Xotices,  or  I'lcadings,  which 
are  attached  to  the  rules  of  tho  Supreme  Court  of  Xovomber,  1SS3.  By 
"  Precedent,  No.  — ,"  I  refer  to  the  Appendix  of  Precedents  at  the  end  of 
this  book. 
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compensation  for  the  tort  which  he  has  committed.  A  claim  for  rent 
is  therefore  liquidated,  while  a  claim  for  mesne  profits  is  always 
unliquidated.  Mesne  profits  may  be  claimed  from  the  date  of  the 
defendant's  entry  on  the  premises  till  possession  is  obtained  by  the 
plaintiff.     [Southport  Traimvays  Co.  v.  Gandy,  (1897)  2  Q,.  B.  66.) 

Illustrations. 

A  solicitor's  bill  is  within  the  rule,  although  it  is  subject  to  taxation. 

Smith  V.  Edwardes,  22  Q.  B.  D.  10 ;   58  L.  J.  Q.  B.  227 ;   37 

W.  E.  112;  60  L.  T.  10. 
Slwrtal  V.  Earrell,  Ir.  E.  3  C.  L.  506. 
Lumley  v.  Brooks,  41  Ch.  D.  323;   58  L.  J.  Ch.  494;   37  W.  E. 

454;  61  L.  T.  172. 

A  writ  may  be  specially  indorsed  with  a  claim  for  arrears  of  rent,  but 
not  for  damages  for  breach  of  a  covenant  to  repau-. 
Lloyd  V.  Byrne,  22  L.  E.  Ir.  269. 
Clarl-e  v.  Beryer,  36  W.  E.  809. 
Damages  for  wrongful  dismissal  are  unliquidated ;  because  the  plaintiff 
may  have  obtained  a  better  situation  within  a  week  of  his  dismissal. 

And  see  KnigM  v.  Abbott,  10  Q.  B.  D.  11 ;   52  L.  J.  Q.  B.  131 ; 
31  W.  E.  505 ;  49  L.  T.  94. 
If  A.  agrees  to  comijlete  certain  work  for  B.  by  a  specified  date  or 
in  default  to  pay  51.  per  week  "as  liquidated  damages"  till  the  work  is 
completed ;  then,  if  this  payment  is  in  fact  Hquidated  damages  and  not  a 
penalty,  it  can  be  claimed  on  a  specially  indorsed  writ. 
Toomey  v.  Murpliy,  (1897)  2  Ir.  E.  601. 
The  writ  may  be   specially  indorsed  in   an  action  brought  on  any 
foreign  or  colonial  judgment,  which  in  that  foreign  country  or  colony 
finally  and  conclusively  estabhshes  the  existence  of  a  debt  between  the 
parties. 

arunt  V.  Easton,  13  Q.  B.  D.  302;   53  L.  J.  Q.  B.  68;   32  W.  E. 

239;  49  L.  T.  645. 
Nouvion  V.  Freeman,  15  App.  Cas.  1;  59  L.  J.  Ch.  337;  38  W.  E. 
581 ;  62  L.  T.  189. 
A   claim   against  the  separate  estate  of  a  married  woman  may  be 
specially  indorsed. 

Scott  v.  Morlc,/,  20  Q.  B.  D.  120;  57  L.  J.  Q.  B.  43;  36  W.  E.  67; 

57  L.  T.  919. 
iJownc  v.  Fletcher  and  Wife,  21  Q.  B.  D.  11;   36  W.  E.  694; 
59  L.  T.  180. 
A  claim  on  a  bond  under  the  statute  4  &  5  Anno,  c.  16,  s.  12,  is  within 
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the  rule  (see  Precedent,  No.  48) ;  a  claim  on  any  other  bond  is  not.     (As 
to  this  distinction  between  bonds,  see  post,  p.  202.) 

Tut/ur  V.  Caralampi,  21  Q.  B.  D.  414;  37  W.  E.  94;  59  L.  T. 

141. 
Oerrurd  v.    Clowes,  (1892)  2  Q.  B.  11;  61  L.  J.  Q.  B.  487;  G7 

L.  T.  204. 
Strickland  v.    Wnihims,  (1899)  1  Q.  B.  382;  68  L.  J.  Q.  B.  241 ; 
80  L.  T.  4. 
Clause  (F)  of  Order  III.  r.  6,  is  ouly  intended  to  apply  to 
clear  and  simple   cases,  c.r/.,  where   there  is  no  dispute  as  to 
the  existence  of  the  relation  of  landlord  and  tenant   hetweeu 
the  parties,  because  the  plaintiff  and  defendant  are  the  original 
lessor  and  lessee,  or  because  the  defendant  has  paid  rent  to  the 
plaintiff,  or  has  otherwise  estopped  himself  from  denying  the 
plaintiff's  title.    {Case//  v.  mi/i/cr,  17  Q.  B.  D.  97 ;  55  L.  J.  Q.  B. 
207  ;   JoNcs  V.  Sfone,   (1894)  A.  C.  122 ;  63  L.  J.  P.  C.  C8  ; 
70  L.  T.  174.)     And  see  Precedents,  Nos.  37,  38,  39,  and  72. 

inustrutio7iS. 

A  claim  by  a  landlord  to  recover  possession  of  the  demised  premises 
on  the  ground  that  the  tenant  has  committed  a  forfeiture  is  not  within 
Order  III.  r.  6,  except  in  one  case — that  of  a  forfeitui-e  for  non-payment 
of  rent. 

Burns  v.  Walford,  (1884)  W.  N.  31. 

Arden  v.  Boijce,  (1894)  1  Q.  B.  796 ;   63  L.  J.  Q.  B.  338  ;  42  W.  R. 

354  ;  70  L.  T.  480. 

A  mortgagor,  who  by  the  terms  of  the  mortgage  deed  attorns  tenant  to 

the  mortgagee,  is  a  tenant  within  Order  III.  r.  6  (F) ;  so  is  a  tenant  at 

will;  and  judgment  can  be  signed  against  either  under  Order  XIY.,  if 

the  tenancy  has  been  duly  detennined. 

Kemp  y.  Lester,  (1896)  2  Q.  B.  162  ;  65  L.  J.  Q.  B.  532  ;  44  W.  TJ. 

453 ;   74  L.  T.  268. 
And  see  Daithuz  v.  Lavingtun,   13  Q.  B.  D.  347  ;  53  L.  J.  Q.  B. 

283  ;  32  W.  E.  772 ;  51  L.  T.  206. 
//(///  V.  Comfort,  18  Q.  B.  D.  11  ;  o6  L.  J.  Q.  B.  185. 

The  advantage  of  having  a  writ  specially  indorsed  is 
fourfold : 

(1.)  If  the  defendant   does   not   appear  to  the  wi'it,  the 
plaintiff  can  at  once,  without  any  leave,  sign  final 
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judgment  for  the  full  amount  claimed,  on  filing  an 
affidavit  that  the  writ  was  properly  served. 
(2.)  If  the  defendant  does  appear  to  the  writ,  the  plaintiff 
can  take  out  a  summons  under  Order  XIV.,  and 
if   the   defendant   fails   to   show  that  he  has  any 
defence,  the  Master  will  give  the  plaintiff  leave  to 
sign  final  judgment;  if  the  defendant  shows  only 
a  very  weak  or  shadowy  defence,  the  Master  will 
order  him   to   pay   a   sum   of   money   into   Court 
within  so  many  days  as  a  proof  of  bona  fides,  other- 
wise judgment  to  be  signed  against  him  for  that 
sum.     {Seejjosf,  p.  54.) 
(3.)  By  specially  indorsing  his  writ,  the  plaintiff  delivers 
a  pleading  without  the  necessity  of  obtaining  leave 
from  a  Master.     {See  post,  p.  75.) 
(4.)  The  plaintiff  need  not  take  out  any  summons  at  all, 
either   under   Order   XIV".    or   Order  XXX. ;  the 
defendant  then  must  plead  to  the  special  indorse- 
ment within  ten  days  from  the  time  limited  for  his 
appearance.     No  further  Statement  of  Claim  need 
or  can  be  delivered  (except  by  way  of  amendment 
under  Order  XX.  r.  1). 
Hence   a  plaintiff   should,   as  a  rule,  specially  indorse  his 
WTit  whenever  he  can. 

But  Order  XIV.  only  applies  where  the  defendant  has 
appeared  to  a  writ  of  summons  specially  indorsed  with  a 
claim  under  Order  III.  r.  6.  And  by  tlie  express  words  of 
Order  III.  r.  6,  a  writ  can  only  be  specially  indorsed  "  where 
the  plaintiff  seeks  o)i/>/  to  recover  a  debt  or  licjuidated  demand 
in  money,"  &c.  Hence,  strictly,  no  cause  of  action  should 
be  included  in  a  special  indorsement,  unless  it  falls  under  one 
or  otlicr  of  tlio  six  lieads  set  out  on  p.  40.  Still,  if  a  claim 
not  within  Order  III.  r.  G,  be  included  in  a  writ  otherwise 
specially  indorsed,  the  Master  may  now,  "  if   he   shall  think 
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fit,   forthwith   amend    the   indorsement   \)j  striking    out   snoh 

claim,  or  maj  deal  y\\i\\  the  claim  specially  indorsed  as  if  no 

other  claim  had  been  included  in  the  indorsement,  and  allow 

the  action  to  proceed   as   respects  the  residue  of   tlic  claim." 

(Order  XIV.  r.  1  (h).) 

Illustrations. 

In  tlio  following  cases  tlio  writ  was  held  not  to  be  specially  indorsed, 
because  the  plaintiff  had  included  in  it  a  claim  which  was  not  within 
Order  III.  r.  G. 

Where  the  plaintiff  asked  for — 

(a)  money  duo  under  a  mortgage  and  foreclosure. 

llill  V.  Sidebvttom,  47  L.  T.  224, 

(b)  payment  of  a  liquidated  sum  and  an  injunction. 

Yeatman  v.  Srmr,  28  W.  E.  574  ;  42  L.  T.  502. 
•  (c)  payment  of  debt  and  interest,  foreclosure  or  sale,  and  a  receiver. 

Iinbert- Terry  y.  Career,  34  Ch.  D.  50G  ;  56  L.  J.  Ch.  71G  ;  oo 
W.  E.  328;  5G  L.  T.  91. 

(d)  rent  and  a  claim  for  use  and  occupation. 

Gurnei/v.  Small,  (1891)  2  Q.  B.  584;  60  L.  J.  Q.  B.  774;  G5 
L.  T.  754. 

(e)  rent  and  a  claim  for  dilapidations. 

Clarke  v.  lierger,  36  AV.  E.  809. 

(f)  price  of  goods  sold  and  delivered,  and  a  claim  for  interest  under  the 
statute  3  &  4  Will.  IV.  c.  42,  s.  28.     {Seo  post,  p.  51.) 

Sheha  Cold  Minimi  Co.  v.  Truhshaive,  (1892)  1  Q.  B.  677  ;  Gl 
L.  J.  Q.  B.  219;  40  W.  E.  381  ;  66  L.  T.  228. 

Wilks  V.  Wood,  (1892)  1  Q.  B.  684;  61  L.  J.  Q.  B.  516;  40 
W.  E.  418 ;  66  L.  T.  520. 

(g)  money  paid  by  the  plaintiff  to  the  use  of  the  defendant,  and  a  claim 
for  interest  from  the  time  of  the  plaintiff's  payment  till  payment  or 
judgment. 

Rijleij  v.   Mastrr,  (1892)  1  Q.  B.  074;  61  L.  J.  Q.  B.  219;  40 
W.  E.  381  ;   66  L.  T.  228. 
(h)  money  lent,  and  a  similar  claim  for  interest. 

Paxton  V.  Baird,  (1893)  1  Q.  B.  139;  62  L.  J.  Q.  B.  176;  41 
W.  E.  88 ;  67  L.  T.  623. 

A  special  indorsement  is  a  Statement  of  Claim,  and  slioidd 
ho  so  headed.  It  should  bo  signed  by  the  counsel  or  solicitor 
who  drafted  it.  {Cassidi/  ^-  Co.  v.  M'Ahon,  32  L.  R.  Ir.  368.) 
No  other  Statement  of  Claim  can  be  delivered  (except  as  an 
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Amended  Statement  of  Claim),  even  tliougli  the  defendant  on 
appearing  expressly  demands  one. 

It  must  contain  full  particulars  with  dates  and  items  sufficient 
to  inform  the  defendant  specifically  what  is  the  claim  that  is 
made  against  him,  so  that  he  may  be  able  to  make  up  his 
mind  whether  he  will  pay  or  fight.  {Walker  v.  Hicks,  3 
Q.  B.  D.  8 ;  47  L.  J.  Q.  B.  27 ;  Smith  v.  Wiison,  5  C.  P.  D. 
25  ;  49  L.  J.  0.  P.  96 ;  Bickers  v.  Speight,  22  Q.  B.  D.  7  ;  58 
L.  J.  Q,.  B.  42.)  The  indorsement  must  also  state  all  material 
facts  necessary  to  constitute  a  complete  cause  of  action.  The 
more  concisely  such  material  facts  are  stated  the  better. 
"  But,  if  a  man  employs  the  machinery  of  the  specially 
indorsed  writ,  he  must  make  his  indorsement  a  full  and  com- 
plete statement  of  his  cause  of  action."  {Per  Lord  Coleridge, 
C.  J.,  in  Fruhaufy.  Grosvcnor  ^  Co.,  67  L.  T.  at  p.  351.) 

This,  it  is  submitted,  is  clear  law,  although  there  are  two  cases 
reported  in  which  the  Court  laid  down  a  less  strict  rule.  In  both 
the  objection  taken  to  the  indorsement  was  of  a  i)urely  technical 
character.  In  Satchwell  v.  Clarke,  66  L.  T.  641  ;  8  Times  L.  E.  592, 
the  Court  of  Appeal  decided  that  where  the  plaintiff's  claim  was  for 
a  certain  sum  for  principal  and  interest  duo  to  him  as  the  assignee 
of  a  mortgage  debt  due  from  the  defendant,  the  writ  was  specially 
indorsed,  although  it  did  not  state  that  express  notice  in  writing 
of  the  assignment  had  been  given  to  the  defendant.  After  the 
defendant  had  appeared,  and  before  taking  out  a  summons  under 
Order  XIV.,  the  plaintiff  amended  his  writ  by  adding  a  distinct 
averment  that  the  defendant  had  express  notice  in  writing  of  the 
assignment.  But  such  an  amendment,  as  the  law  then  stood,  came 
too  late.  (.See  Gurney  v.  Small,  (1891)  2  Q.  B.  584.)  Hence,  in 
order  to  do  substantial  justice,  the  Court  had  to  decide  that  the 
original  indorsement  was  good  without  the  amendment.  And, 
undoubtedly,  Fry  and  Lopes,  L.JJ.,  were  inclined  to  hold  that  it 
was  not  "necessary,  in  order  to  make  the  writ  a  specially  indorsed 
writ,  to  have  everything  set  out  in  the  indorsement  that  is  requisite 
in  a  Statement  of  Claim."  This  was,  however,  decided  before 
Fruhauf  v.  Grosvenor  Sf  Co.     After  that  case  a  somewhat  similar 
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point  came  "before  a  Divisional  Court  in  Bradley  v.  Chamherlyitj 
(1893)  1  a.  B.  439  ;  41  W.  E.  300  ;  68  L.  T.  413.  There  the  only 
fault  that  could  be  found  with  the  indorsement  was,  that  it  did  not 
contain  an  express  averment  of  the  due  performance  of  a  condition 
precedent.  This  would  not  be  necessary  in  a  Statement  of  Claim 
delivered  separately.  By  the  express  words  of  Order  XIX.  r.  14, 
"  An  averment  of  the  performance  or  occurrence  of  all  conditions 
precedent  necessary  for  the  case  of  the  plaintiff  or  defendant  shall 
be  implied  in  his  pleading  ;  "  and  therefore  in  his  special  indorse- 
ment, which  is  a  pleading.  But  this  rule  was  never  cited  to  the 
Coui't,  nor  were  the  decisions  in  AnJaby  v.  Pi-eetorius,  nor  Cassidy 
Sf  Co.  V.  M^Aloon.  The  defendant  had  filed  no  affidavit  of  merits, 
but  relied  merely  on  this  technical  point,  which  the  Court  rightly 
overruled  ;  but,  unfortunately,  on  the  ground  that  "  a  writ  may  bo 
specially  indorsed,  although  it  does  not  contain  an  averment  which 
would  be  material  in  a  Statement  of  Claim" — a  ground  which  is 
certainly  inconsistent  with  the  prior  decisions  that  a  special 
indorsement  is  a  Statement  of  Claim. 


Illustrations. 

"  Where  the  writ  is  specially  indorsed  under  Order  III.  r.  6,  no  further 
Statement  of  Claim  shall  be  delivered,  but  the  indorsement  on  the  writ 
shall  be  deemed  to  bo  the  Statement  of  Claim." 
Order  XX.  r.  1  (a). 

"  The  writ  specially  indorsed  under  Order  III.  r.  6,  is  a  Statement  of 
Claim." 

Per  Lopes,  L.J.,  in  Anlahy  v.  Prcetorius,  20  Q.  B.  D.  at  p.  770 ; 
57  L.  J.  Q.  B.  287  ;  36  W.  R.  487 ;  58  L.  T.  (571. 

In  order  to  enable  a  plaintiff  to  obtain  summary  judgment  under 
Order  XIV.,  his  writ  must  be  specially  indorsed  with  a  "  Statement  of 
Claim,"  so  headed,  and  signed  at  the  foot  by  the  person  who  drafted  it. 
Such  heading  and  signature  are  valuable  as  the  only  distinct  indications 
from  which  the  defendant  can  learn  that  he  is  served,  not  only  with  a 
writ  of  summons  to  which  he  must  appear,  but  also  "  with  a  Statement 
of  Claim  to  which  he  must  plead." 

Cassidy  &  Co.  v.  M-Aloon,  32  L.  E.  Ir.  368. 

The  indorsement  must  expressly  state  the  contract  on  which  the  plaintiff 
sues,  and  show  that  the  defendant  is  liable  thereunder. 
Seaton  v.  Clarke  and  others,  28  L.  E.  Ir.  514. 
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It  is  of  no  avail  to  set  out  sucli  contract  in  an  affidavit  under  Order  XIV. 
if  it  is  not  stated  in  the  indorsement. 

Gold  Ores  Co.,  Ld.,  v.  Parr,  (1892)  2  Q.  B.  14 ;  61  L.  J.  Q.  B.  522. 

But  it  will  be  sufficient  if  facts  be  alleged  on  the  wiit  from  -wliicli  the 
contract  sued  on  can  be  properly  inferred. 

Mere  Dosithee  v.  Paget  Palmer,  27  L.  J.  Notes  of  Cases,  24. 

"  The  plaintiff's  claim  is  for  £ ,  balance  of  account  for  goods  sold," 

is  not  a  good  special  indorsement,  because  no  dates  are  given. 

Painter  v.    WalHs,  Times  for  November  5th,   1878,  overruling 

Lush,  J.,  in  Anon.,  (1875)  W.  N.,  at  p.  220. 
JacJcso7i  v.  KeUy,  12  Ir.  L.  T.  136. 
M'Cawley  v.  Campbell,  4  L.  E.  Ir.  410. 
Phelan  v.  Shanls,  18  Ir.  L.  T.  13. 
Parpaite  Freres  v.  Dickinson,  26  W.  R.  479  ;  38  L.  T.  178. 

But  this  defect  will  be  cured  if  the  indorsement  refers  to  some  account 
already  rendered  which  contains  the  necessary  particulars. 
Aston  V.  Ilurwitz,  41  L.  T.  521. 

The  defendant  is  entitled  to  know  how  the  balance  claimed  is  arrived  at. 
Manchester  Advance  Bank  v.  Walton,  62  L.  J.  Q.  B.   158 ;    68 
L.  T.  167. 

A  claim  for  rent  must  state  the  dates  at  which  the  rent  claimed  fell 

due. 

Beaufort  y.  Ledwith,  (1894)  2  Ir.  E.  16. 

In  any  action  on  a  bill  of  exchange,  promissory  note,  or  cheque,  full 
particulars  of  the  amount  and  date  of  the  negotiable  instrument,  and  of 
the  parties  thereto,  must  be  given  on  the  wi'it. 

Walhr  V.  Hicks,  3  Q.  B.  D.  8  ;  47  L.  J.  Q.  B.  27  ;  26  W.  E.  113 ; 
37  L.  T.  529. 

Merely  setting  out  a  true  copy  of  the  cheque  sued  on,  without  more,  is 
not  a  sufficient  indorsement. 

Northern  Banking  Co.  v.  Bailey,  (1894)  2  Ir.  E.  18. 

In  an  action  brought  against  the  drawer  of  a  dishonoured  cheque,  the 
indorsement  on  the  writ  must  contain  either  an  allegation  that  notice  of 
dishonour  was  given  to  the  drawer,  or  a  statement  of  the  facts  excusing 
the  giving  of  such  notice. 

Fruhauf  v.  Orosvenor  tfc  Co.,  61  L.  J.  Q.  B.  717  ;  67  L.  T.  350; 

8  Times  L.  E.  744. 
May  V.   Chidley,  (1894)   1   Q.  V>.  451  ;    63  L.  J.  Q.  B.  355  ;    10 

E.  423. 
Itoherts  V.  Plaiit,  (1895)   1   Q.  B.  597;    64  L.  J.  Q.  B.  347;    43 
W.  E.  308;  72  L.  T.  181. 
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Where  a  writ  is  specially  indorsed  with  a  claim  for  the  purchase-money 
of  land  sold  by  the  plaintiff  to  the  defendant,  the  indorsement  must  allege 
that  the  defendant  had  accejitcd  the  title. 

Leaders.  Tod-llmthj,  (1.S91)  W.  N.  38. 

Bnt  a  special  indovsomontnood  not  contain  an  averment  that  a  condition 
precedent  has  been  dnly  performed. 
Order  XIX.  r.  14. 

BrudUyv.  Chamberhjn ,  {\^^Z)   1  Q.  B.  439;  41  W.  E.  300;  G8 
L.  T.  413. 

In  an  action  for  the  recovery  of  land  by  a  landlord  against  tenants 
whoso  tei-m  had  expii'ed,  the  writ  was  indorsed  under  Order  III.  r.  6  (F). 
The  date  of  the  lease  and  the  mode  of  devolution  of  the  lessee's  interest 
on  the  defendants  were  duly  stated;  but  not  the  length  of  the  term. 
lldd,  a  good  special  indorsement ;  for  it  gave  the  defendants  sufficient 
information. 

Haamer  v.  Clifton  and  others,  (1894)  1  Q.  B.  238  ;  42  W.  E.  287  ; 
10  E.  55. 

Claim  of  Interest  on  a  Special///  Indorsed  Writ. 

A  claim  for  interest  may  be  included  in  a  special  indorse- 
ment, provided  facts  be  also  alleged  which  entitle  the  plaintiff 
to  such  interest.  There  are  four  distinct  cases  to  which 
different  considerations  apply. 

1.  In  the  case  of  a  bill  of  exchange,  promissory  note,  cheque, 
or  any  other  negotiable  instrument  to  which  the  Bills  of 
Exchange  Act,  1882,  applies,  interest  may  be  claimed  not 
only  up  to  date  of  writ,  but  also  till  payment  or  judgment. 
And  the  expenses  of  noting  and  protesting  the  bill  may  also 
be  claimed  on  a  specially  indorsed  writ.  The  Act  expressly 
declares  that  such  claims  for  interest  and  expenses  are  to  be 
"  deemed  to  be  liquidated  damages."  (8ee  London  and 
Universal  Bank  v.  Claiicart//,  (1892)  1  Q.  B.  689  ;  Lawrence 
Sf  Sons  V.  Willcoclcs,  (1892)  1  Q.  B.  696;  Bando  v.  Lodm, 
(1893)  1  Q.  B.  318  ;  and  Precedent,  No.  32.) 

2.  In  the  case  of  a  common  money  bond  conditioned  for 
the  repayment  of  half  the  amount  with  interest  (see  posf^ 
p.  202),  the  plaintiff  may  specially  indorse  his  vait  and  obtain 

O.V.  E 
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judgment  under  Order  XIV.  for  half  tlie  amount  named  on 
the  face  of  the  bond,  with  interest  thereon  up  to  date  of  judg- 
ment. For  at  law  the  plaintiff  was  formerly  entitled  to  the 
full  amount,  which  is  clearly  "  a  liquidated  demand  "  ;  the 
reduction  is  a  relief  accorded  to  the  defendant,  only  on  equit- 
able terms,  which  would  include  the  payment  of  all  interest  at 
a  fair  percentage.  {Gerrard  v.  Clowes,  (1892)  2  Q.-  B.  11  ; 
Strickland  v.  Williams,  (1899)  1  Q.  B.  382 ;  In  re  Bixon,  (1900) 
2  Ch.  561.     See  Precedent,  No.  48.) 

3.  Interest  may  also  be  payable  by  agreement,  express  or 
implied,  or  it  may  be  fixed  by  some  statute.  In  such  cases 
the  agreement  to  pay  interest  at  the  rate  claimed,  or  the  facts 
from  which  such  an  agreement  can  be  implied,  or  the  facts 
which  bring  the  case  within  such  statute,  must  be  sufficiently 
alleged  on  the  writ  (not  merely  in  the  affidavits),  and  then 
interest  at  the  rate  agreed  may  clearly  be  claimed  up  to 
date  of  writ.  But  not,  I  think,  "  till  payment  or  judgment." 
In  the  absence  of  any  express  enactment  enabling  him  so  to 
do,  a  plaintiff  has  no  right  to  indorse  his  wi"it  with  any  claim 
that  has  not  at  that  moment  arisen. 

It  must  not  be  assumed  that  wherever  a  claim  for  interest  up  to 
the  date  of  the  writ  may  properly  be  included  in  a  special  indorse- 
ment, a  claim  for  accruing  interest  until  payment  or  judgment 
at  an  ordinary  rate  may  also  be  added.  The  case  of  a  negotiable 
instrument  is  governed  by  a  special  statute.  The  Court,  in  London 
and  Universal  Bank  v.  Clanca7-tij,  found  in  sub-sect.  (2)  of  sect.  57 
of  the  Bills  of  Exchange  Act,  1882,  the  words  "  with  interest  thereon 
until  the  time  of  payment,"  and  they  read  those  words  into  sub- 
sect.  (1).  (See  (1892)  1  Q.  B.  at  p.  695.)  Therefore,  in  any  case 
to  which  that  Act  applies,  it  is  safe  to  claim  interest  till  payment 
or  judgment.  But  whenever  the  action  is  not  brought  on  a  negoti- 
able instrument  within  that  Act,  the  plaintiff  is  bound  by  the  ruling 
in  Shcha  Gold  Mini7ig  Co.  V.  Trubshaive,  (1892)  1  Q.  B.  at  p.  682: — 
*'  A  man  who  is  to  be  proceeded  against  summarily  for  judgment 
should  know  exactly  how  much  he   has  to  pay  if  he  wishes  to 
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stay  the  action,  and  should  not  be  called  upon  to  take  the  risks 
of  calculation." 

And  there  is  really  no  hardship  in  this.  If  the  defendant  does 
not  appear,  the  plaintiff  may,  by  the  express  words  of  Order  XIII. 
r.  3,  "enter  final  judgment  for  any  sum  not  exceeding  the  sum 
indorsed  on  the  writ,  together  with  interest  at  the  rate  specified 
(if  any),  or  (if  no  rate  be  specified)  at  the  rate  of  five  per  cent, 
per  annum,  to  the  date  of  the  judgment,  and  costs."  If  the 
defendant  appears,  the  plaintiff  can  apply,  under  Order  XIV.,  "for 
liberty  to  enter  final  judgment  for  the  amount  so  indorsed,  together 
with  interest,  if  any,"  Tliis  clearly  means  interest  to  date  of  judg- 
ment, when  interest  to  date  of  writ  is  already  indorsed.  Should 
leave  be  given  to  the  defendant  to  defend  the  action,  the  plaintifi',  if 
successful,  must  apply  to  the  judge  at  the  trial  for  interest  from 
date  of  writ  to  judgment.  (See  Earl  Poulett  v.  Viscount  Hill,  (1893) 
1  Ch.  277  ;  62  L.  J.  Ch.  466.)  From  the  date  of  the  judgment 
lie  will  be  entitled  to  interest  at  the  rate  of  four  per  cent,  on  the 
amount  of  the  judgment  and  costs,  under  the  statute  1  &  2  A'ict. 
c.  110,  s.  17. 

4.  In  any  other  case,  if  interest  can  bo  recovered  at  all, 
it  must  be  under  the  statute  3  &  4  Will.  IV.  c.  42,  ss.  28,  29, 
•which  enables  a  jury,  in  certain  cases,  "  if  they  shall  think 
fit,"  to  award  interest  as  damages.  A  judge  now  has  the  same 
power,  (i.  C.  4'  D.  Hall.  Co.  v.  S.  E.  Hail.  Co.,  (1892)  1  Ch. 
146.)  Such  a  claim  cannot  be  specially  indorsed ;  it  is  clearly 
unliquidated ;  the  jury  fix  the  rate  of  interest ;  indeed  they 
iire  not  bound  to  give  any  interest  at  all.  (See  po.'^f,  p.  388.) 
If  the  plaintiff  hopes  to  obtain  judgment  under  Order  XIV., 
lie  should  omit  all  reference  to  such  a  claim  on  his  writ,  but 
apply  for  leave  to  add  it  on  the  hearing  of  the  summons  in 
case  the  Master  should  decide  to  give  the  defendant  leave  to 
ilefend.  Such  a  claim  on  a  writ  is  not  a  demand  within  the 
statute.  {li/n/DDiei/  liail.  Co.  v.  PJnjmney  Iron  Co.,  25  Q.  Jj.  1). 
146  ;   Wilks  V.  Wood,  (1892)  1  Q.  B.  at  p.  G87.) 
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Chapter  IV. 
PEOCEDUEE  UNDEE  OEDEE  XIV. 

Whenever  a  writ  is  properly  indorsed  under  Order  III.  r.  6 
[ante,  p.  40),  and  the  plaintiff  can  show  to  the  satisfaction  of 
a  Master  or  a  judge  that  he  has  a  cause  of  action  which  the 
defendant  cannot  answer,  leave  will  be  given  him  to  "sign 
judgment  at  once  without  going  through  all  the  unnecessary 
and  expensive  preliminaries  to  a  trial  or  the  expense  of  the 
trial  itself.  It  is  a  strong  thing  to  give  such  a  power  to  a 
judge,  and  this  Court  and  all  the  Courts  have  said,  therefore, 
that  they  would  watch  strictly  the  exercise  of  that  power.  But 
they  did  not  mean  by  that  that  they  would  give  effect  to  every 
pettifogging  objection  which  the  ingenuity  of  a  defendant 
could  raise."  {Per  Lord  Esher,  M.  E.,  in  Roberts  v.  Planty 
14  E.  225-6.) 

It  is  only  when  his  writ  is  specially  indorsed  under  Order  HE 
r.  6,  that  a  plaintiff  can  ask  for  summary  judgment.  And 
there  are  many  cases  in  which  he  should  not  ask  for  it, 
although  his  writ  is  specially  indorsed.  He  is  not  bound  to 
take  out  either  a  summons  for  judgment  under  Order  XIV.  or 
a  summons  for  directions.  He  can  take  out  either  or  neither 
at  his  pleasure.  He  should  remember  that  Order  XIV.  is  only 
intended  to  apply  to  cases  where  there  is  no  substantial  dispute 
as  to  the  facts  or  the  law.  If  he  applies  for  summary  judg- 
ment where  there  is  an  obvious  defence  to  the  action,  his 
summons  will  be  dismissed  with  costs. 

The  procediu-e  under  Order  XIV.  is  as  follows  : — 

Either  the  plaintiff  himself  or  some  other  person  who  can 
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swear  positively  to  the  facts  must  make  an  affidavit,  verifying 
tlie  cause  of  action  and  the  amount  claimed  (if  any),  and 
stating  that  in  his  belief  there  is  no  defence  to  the  action.  It 
is  sufficient  if  the  affidavit  verify  the  cause  of  action  in  general 
terms  and  by  reference  to  the  indorsement.  It  need  not 
explicitly  repeat  every  allegation  made  on  the  writ.  {May  v. 
Chidlcy,  (1894)  1  U.  B.  451  ;  63  L.  J.  Q.  B.  355.)  Ai-med  with 
tliis  affidavit,  the  plaintiff  takes  out  a  summons  before  a  Master 
at  Chambers  for  leave  to  enter  final  judgment  for  the  amount 
indorsed  on  his  writ,  together  with  interest,  if  any,  or  for  the 
recovery  of  the  land  (with  or  without  rent  or  mesne  profits), 
as  the  case  may  be,  and  costs.  The  summons  is  usually  in 
the  form  given  in  Precedent,  No.  41.  The  affidavit  must  be 
produced  when  the  summons  is  issued.  The  summons  must 
be  served  on  the  defendant  or  his  solicitor  not  less  than  four 
clear  days  before  the  day  named  in  it  for  the  hearing.  And 
with  the  summons  must  be  served  a  copy  of  the  affidavit  and 
of  the  exhibits  referred  to  therein.  The  application  may  be 
made  even  after  delivery  of  a  Defence ;  but  the  plaintiff  will 
have  to  explain  the  delay  {McLardy  v.  Slateioit,  24  Q.  B.  D.  504). 

The  defendant  may  show  cause  against  the  application  by 
affidavit ;  or  (except  in  actions  for  the  recovery  of  land)  he 
may  ofier  to  bring  into  Court  the  sum  indorsed  on  the  writ. 
His  affidavit  must  state  whether  the  defence  alleged  goes  to 
the  whole  or  to  part  only,  and  (if  so)  to  what  part  of  the 
plaintiff's  claim.  The  Master  may,  if  he  thinks  fit,  order  the 
defendant,  or  in  the  case  of  a  corporation,  any  officer  thereof, 
to  attend  and  be  examined  upon  oath,  or  to  produce  any 
leases,  deeds,  books,  or  documents,  or  copies  of  or  extracts 
therefrom.     (Order  XIV.  r.  3.) 

On  the  hearing  of  the  application  the  Master  has  tkree 
courses  open  to  him.  He  may  give  leave  to  defend  uncon- 
ditio)iaUy.  And  he  ought  to  do  so  whenever  there  is  an 
issue  to  be  tried,  even  though   he   may  think  the  defendant 
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will  fail.  {Jacobs  v.  Booth's  Distiller)/  Co//.,  50  W.  E.  49 ;  85 
L.  T.  262  ;  Wells  v.  Allotf,  (1904)  2  K.  B.  842 ;  Codd  v.  i)e%, 
92  L.  T.  510  (H.  L.) ;  Bott  v.  Bonnard,  21  Times  L.  E.  166.)  If, 
however,  no  real  defence  is  shewn  hy  the  defendant,  the  Master 
may  give  him  only  conditional  leave  to  defend — that  is,  subject  to 
such  terms  as  to  paying  money  into  Court,  giving  security,  or 
time  or  mode  of  trial,  or  otherwise,  as  he  may  think  fit  (r.  6). 
But  if  the  facts  alleged  by  the  defendant  on  his  affidavit,  or  by 
his  own  viva  voce  evidence,  or  otherwise,  do  not  amount  to  a 
defence  to  the  action,  either  in  fact  or  law,  the  Master  will,  a& 
a  rule,  make  an  order  giving  the  plaintiff  leave  to  enter  judg- 
ment for  the  amount  indorsed  on  his  writ — in  a  proper  case, 
with  interest.  (Order  XIV.  r.  1.)  Such  an  order  places  the 
plaintiff  in  the  position  of  a  secured  creditor.  {In  re  Fordy 
(1900)  2  U.  B.  211.)  And  as  soon  as  he  enters  judgment  in 
pursuance  of  the  leave  thus  given  him,  he  becomes  a  judgment 
creditor.     {In  re  Giirney,  (1896)  2  Ch.  863.) 

Defendant^  Affidavit. 
The  defendant  is  not  bound  in  his  affidavit  to  show  a  good  defence 
on  the  merits.  Rule  1  clearly  contemplates  that  other  facts  "may 
be  deemed  sufficient  to  entitle  him  to  defend."  "  If,  therefore,  the 
defendant  shows  such  a  state  of  facts  as  leads  to  the  inference  that  at 
the  trial  of  the  action  he  may  be  able  to  establish  a  defence  to  the 
plaintiff's  claim,  he  ought  not  to  be  debarred  of  all  power  to  defeat 
the  demand  made  upon  him  .  .  .  and  leave  to  defend  may  be  granted 
either  unconditionally  or  upon  such  terms  as  may  be  thouglit  just." 
{Per  Brett,  L.  J.,  in  Ray  v.  Barker,  4  Ex.  D.  at  p.  283.)  Where  a 
defence  of  a  kind  is  set  up  by  the  defendant,  but  the  Master  mistrusts- 
its  hona  fides,  he  will  generally  order  the  defendant  to  bring  money 
into  Court.  But  whenever  a  genuine  defence,  either  in  fact  or  law, 
sufficiently  appears,  the  defendant  is  entitled  to  unconditional  leave- 
to  defend.  (  Ward  v.  Plumbley,  6  Times  L.  E..  198  ;  Electric  Corpora- 
tion V.  Thomson-Houston,  10  Times  L.  E.  103.)  For  the  form  of 
these  various  orders  sec  Precedent,  No.  42. 

The  defence  must  be  stated  with  sufficient  particularity  to  at  least 
appear  to  be  genuine.     A  general  statement,  "  I  do  not  owe  the 
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money,"  or  a  vague  suggestion  of  fraud  or  other  misconduct,  will  not 
suffice.  "  General  allegations,  however  strong  may  be  the  words 
in  which  they  are  stated,  are  insufficient  to  amount  to  an  averment 
of  fraud  of  which  any  Court  ought  to  take  notice."  (  Wallingfordy. 
Mutual  Society,  5  App.  Cas.  at  p.  697  ;  and  see  pp.  701,  704.)  A 
technical  defence,  such  as  the  Statute  of  Limitations,  is  sufficient. 
But  it  must  be  a  defence.  An  affidavit  merely  pleading  poverty,  or 
showing  hardship,  or  a  remedy  over  against  a  third  person,  will  not 
avail.  Where  the  plaintiff  claims  interest  at  an  exorbitant  rate,  but 
his  demand  is  in  other  respects  unanswerable,  the  defendant  will  be 
ordered  to  bring  into  Court  the  sum  advanced  and  interest  at  the  rate 
of  5  per  cent.,  and  allowed  to  defend  as  to  the  residue.  {Parker  v. 
Brand,  7  Times  L.  E.  462.)  Where  the  defendant  has  no  defence, 
but  a  good  counterclaim  for  a  larger  amount  than  the  claim,  the 
plaintiff  is  entitled  to  have  judgment  on  his  claim,  but  execution  will 
be  stayed  until  after  the  trial  of  the  counterclaim.  {Sheppards  S^  Co. 
v.  Wilkinson,  (C.  A.)  6  Times  L.  E.  13.) 

The  defendant  often  relies  on  the  technical  defence  that  the 
writ  is  not  properly  indorsed.  For  Order  XIV.  only  applies 
where  the  writ  is  sjiecially  indorsed  in  accordance  with 
Order  III.  r.  6 ;  and  that  ride  is  limited  to  "  actions  where 
the  plaintiff  seeks  only  to  recover  a  debt  or  liquidated  demand 
in  money."  Hence  the  indorsement  may  be  defective  in 
two  ways  : — 

(i)  A  portion  of  the  plaintiff's  claim  may  be  in  its  nature 
unliquidated,  and,  therefore,  incapable  of  being  specially 
indorsed. 

(ii.)  The  whole  of  the  plaintiff's  claim  may  be  liquidated, 
and  of  such  a  nature  that  it  could  have  been  specially 
indorsed ;  and  yet  the  indorsement  may  be  defective  through 
the  omission  to  state  necessary  details  —  e.g.,  where  the 
plaintiff  sues  on  a  bill  of  exchange,  but  accidentally  (as  in 
Walker  V.  Hicks,  ante,  p.  48)  omits  to  state  its  date. 

Both  these  difficulties  can  now  be  surmounted.  In  the  first 
case  the  Master  may,  if  ho  think  fit,  forthwith  amend  the 
indorsement  by  striking  out  any  claim  which  could  not  have 
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been  specially  indorsed  under  Order  III.  r.  6 ;  or  he  may  deal 
■with  the  claim  specially  indorsed  as  if  no  other  claim  had  been 
included  in  the  indorsement,  and  allow  the  action  to  proceed 
as  respects  the  residue  of  the  claim.  (Order  XIV.  r.  1.  [h).) 
In  the  second  case  the  plaintiff  may  himself,  without  any 
summons  or  leave,  amend  his  indorsement  under  Order 
XXVIII.  r.  2,  by  inserting  the  necessary  particulars ;  he 
may  do  this  without  taking  out  any  summons  for  directions. 
Or  he  may  induce  the  Master  to  amend  it  for  him  under  r.  1 
of  the  same  Order,  when  the  summons  under  Order  XIV.  is 
before  him.  In  the  latter  case,  there  is  no  need  to  re-serve 
the  amended  writ,  or  to  take  out  a  fresh  summons  under 
Order  XIV.  ;  the  former  appearance  stands.  {Paxton  v. 
Baird,  (1893)  1  U.  B.  139 ;  Hollnml  v.  Leslie,  (1894)  2  Q.  B. 
450.)  The  Master  has  jurisdiction  to  make  an  order  for 
summary  judgment,  if  there  is  a  good  special  indorsement 
on  the  writ  before  him  at  the  moment  when  he  makes  the 
order.  {Roberts  v.  Plant,  (1895)  1  Q.  B.  597.)  And  whenever, 
on  a  summons  under  Order  XIV.,  unconditional  leave  to 
defend  has  been  given  in  consequence  of  any  technical 
defect  in  the  writ,  the  plaintiff  may,  after  the  defect  has 
been  cured,  make  a  second  application  for  final  judgment. 
{Domhey  ^  Son  v.  Plaufair  Brothers,  (1897)  1  Q.  B.  368.) 

If  it  appears  that  the  defence  set  up  by  the  defendant  applies 
only  to  a  part  of  the  plaintiff's  claim,  or  that  any  part  of  his 
claim  is  admitted,  the  plaintiff  can  have  judgment  forthwith 
for  such  part  of  his  claim  as  the  defence  does  not  apply  to  or 
as  is  admitted,  subject  to  such  terms,  if  any,  as  to  suspending 
execution,  or  the  payment  of  the  amount  levied  or  any  part 
thereof  into  Court  by  the  sheriff,  the  taxation  of  costs  or 
otherwise,  as  the  Master  may  think  fit ;  and  the  defendant 
may  be  allowed  to  defend  as  to  the  residue  of  the  plaintiff's 
claim.  (Order  XIV.  r.  4.)  If  it  appears  to  the  Master  that 
any  defendant  has  a  good  defence  to  tlie  action,  and  that  any 
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other  defendant  has  no  good  defence,  he  may  give  the  former 
defendant  leave  to  defend,  and  allow  the  plaintiff  to  enter  final 
judgment  against  the  latter,  and  to  issue  execution  upon  such 
judgment,  -without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  former  defendant  (r.  5).  But  this  rule  does 
not  apply  where  the  right  of  action  can  only  be  in  the  alternative 
against  one  or  other  of  two  defendants.  In  such  a  case  judg- 
ment against  one  of  the  defendants  is  conclusive  evidence  of  an 
election  not  to  proceed  against  the  other.  {Morel  Brothers  v. 
Earl  of  Westmorland,  (1904)  A.  C.  11 ;  French  v.  Hoicie,  (1905) 
2  K.  B.  580;  (C.  A.)  (190G)  AV.  N.  177.) 

Judgment  may  be  entered  under  Order  XIV.  against  a  firm,  even 
though  one  of  the  partners  be  an  infant.  {Harris  v.  Bcauchamp 
(No.  1),  (1893)  2  Q.  B.  534.)  It  may  also  be  obtained  against  a 
married  woman  under  this  Order;  but  in  this  case  the  judgment 
must  be  drawn  up  in  the  form  prescribed  in  Scott  v.  Morlej/,  20 
Q.  B.  D.  120.  {Doivne  v.  Fletcher  and  Wife,  21  Q.  B.  D.  11  ;  Axford 
V.  lleid,  22  Q.  B.  D.  548.) 

It  was  in  January,  1902,  that  Order  XIV.  was  for  the  first  time 
made  to  apply  to  actions  for  the  recovery  of  land  in  which  a  tenant 
had  forfeited  his  lease  through  non-payment  of  rent.  But  it  was  at 
the  same  time  expressly  provided  (r.  10)  that  such  a  tenant  should 
"  have  the  same  right  to  relief  after  a  judgment  under  this  Order  as 
if  the  judgment  had  Iteen  given  after  trial;"  that  is,  he  will  have 
the  right  to  appl}-  within  six  mouths  to  have  the  judgment  set  aside 
on  payment  of  all  rent  in  arrear  and  costs,  under  s.  210  of  the 
Common  Law  Procedure  Act,  1852. 

The  Master  may,  with  the  consent  of  the  parties,  himself  then 
and  there  dispose  of  the  action  finally  and  without  appeal  (r.  7). 
Or  with  the  like  consent  ho  may  make  an  order  referring  the 
action  to  a  Master,  in  which  case  an  appeal  lies  fi'oni  the  decision 
of  that  Master  to  a  Divisional  Court  {Fraser  v.  Fraser,  (1905) 
1  K.  B.  368). 

"Where  leave,  whether  conditional  or  unconditional,  is  given 
to  defend,  the  Master   has  power  to  give  all  such  directions 
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as  to  the  further  conduct  of  the  action  as  can  he  given  on  a 
summons  for  directions  under  Order  XXX.  (See  post,  p.  66.) 
He  may  order  the  action  to  he  set  down  for  trial  without 
further  pleadings;  and,  if  he  is  of  opinion  that  a  prolonged 
trial  will  not  he  requisite,  he  may  direct  that  it  shall  he 
entered  in  the  special  list  which  is  kept  of  short  causes  in 
which  leave  to  defend  has  heen  given  under  this  Order,  and 
he  tried  either  with  or  without  a  jury.  He  may  not  however 
restrict  the  defences  which  the  defendant  may  raise  at  the 
trial.  [Langton  v.  Roberts,  10  Times  L.  E.  492.)  Nor  will 
the  defendant  at  the  trial  be  restricted  to  the  defences  disclosed 
in  his  affidavit.  If  the  Master  does  not  direct  that  the  short 
cause  shall  he  tried  without  a  jury,  either  party  who  wishes 
may  suhsequently  demand  trial  by  jury  as  of  right.  {WooJf 
V.  De  Braam,  48  W.  E.  161.) 

The  costs  of  and  incident  to  all  applications  under  Order 
XIV.  will  be  dealt  with  by  the  Master  on  the  hearing  of  the 
application ;  he  may  order  by  and  to  whom  and  when  the 
same  shall  be  paid,  or  may  refer  them  to  the  judge  at  the  trial. 
If  no  trial  afterwards  takes  place,  or  no  order  as  to  costs  is 
made,  the  costs  will  be  costs  in  the  cause.  (See  post,  j).  356.) 
And  in  order  to  discourage  plaintiffs  from  making  unnecessary 
applications  for  summary  judgment,  it  is  provided  that  if  a 
plaintiff  makes  an  application  under  this  Order,  where  the 
case  is  not  within  the  Order,  or  if  the  plaintiif  in  the  opinion 
of  the  Master  knew  that  the  defendant  relied  on  a  contention 
which  would  entitle  him  to  unconditional  leave  to  defend,  the 
application  shall  be  dismissed  with  costs,  to  be  paid  forthwith, 
by  the  plaintiff  (r.  9  (b) ). 


(  ^9) 


Chapter  V. 

PKOCEEDINa  TO  TllIAL  WITHOUT  PLEADINGS. 
(Order  XVIIIa.) 
In  November  1893,  for  the  first  time  in  the  history  of  our  law. 
power  was  given  to  a  plaintiff  to  dispense  with  pleadings,  if  he 
thought  fit.  And  some  plaintiffs,  anxious  for  speedy  judgment, 
have  been  glad  to  avail  themselves  of  this  provision.  But,  on 
the  whole,  the  experiment  has  proved  a  failure ;  and,  having 
regard  to  the  stringent  powers  given  to  the  Master  in  1897  by 
the  amendment  of  Order  XXX.,  Order  XVIIIa.  might  now 
with  advantage  be  repealed. 

However,  it  is  still  open  to  a  plaintiff  to  dispense  with 
pleadings  if  he  has  sufficient  confidence  in  his  case  to  do  so,  in 
spite  of  the  considerations  urged  on  page  35.  The  procedure 
is  regulated  by  Order  XVIIIa. 

1.  In  the  first  place,  it  is  essential  that  the  plaintiff  should 
make  on  his  writ  an  indorsement  which  "  shall  contain  a  state- 
ment sufficient  to  give  notice  of  the  nature  of  his  claim,  or  of 
the  relief  or  remedy  requii-ed  in  the  action,  and  shall  state  that, 
if  the  defendant  appears,  the  plaintiff  intends  to  proceed  to 
trial  without  pleadings."     (See  Precedents,  Nos.  9 — 28.) 

2.  To  the  writ  so  indorsed,  the  defendant  appears  in  the 
ordinary  way.  No  summons  for  directions  is  necessary ; 
though  either  party  can  take  one  out  if  he  wishes.  (Order  XXX. 
r.  1  (d)  ).  The  plaintiff,  within  ten  days  after  appearance, 
gives  twenty-one  days'  notice  of  trial  without  pleadings.  This 
notice  should  be  in  the  following  form,  with  such  variations 
as  circumstances  may  require. 
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E.  S.  C,  Appendix  B,  Form  No.  IGa. 

Notice  of  Trial  without  Pleadings. 

Take  notice  of  trial  of  this  cause  witliout  pleadings  in  Leicester  (or,  as 

ihe  case  may  he)  for  the  • day  of ,  next. 

X.  Y.,  plaintiff's  solicitor  {or,  as  the  case  may  he). 

Dated . 

To  Z.,  defendant's  solicitor  (or,  as  the  case  may  he). 

3.  The  defendant,  however,  may  wish  to  have  pleadings 
delivered.  lie  can  no  longer  claim  this  as  a  right.  But  he 
may,  within  ten  days  after  appearance,  apply  by  summons  for 
the  delivery  of  a  Statement  of  Claim,  On  such  summons  the 
Master  may  make  any  order  which  he  would  have  power  to 
make  on  a  summons  for  directions  under  Order  XXX.  r.  1.  In 
particular,  he  may  order  (1)  that  a  Statement  of  Claim  shall 
he  delivered,  in  which  case  the  action  will  proceed  in  the  usual 
manner ;  or  (2) ,  that  the  action  shall  proceed  to  trial  without 
pleadings,  in  which  case  it  may  he  further  ordered,  if  the 
Master  shall  think  fit,  that  either  party  shall  deliver  particidars 
of  his  claim  or  defence. 

Note  that  the  power  given  by  this  rule  to  apply  for  delivery  of 
pleadings  is  conferred  only  on  the  defendant.  The  plaintiff's  election 
to  proceed  to  trial  signified  in  the  indorsement  on  his  writ  is  irre- 
vocable ;  see  rule  G  on  next  page. 

4.  When  the  Master  orders  that  the  action  shall  proceed  to 
trial  without  pleadings,  and  makes  no  order  as  to  particulars, 
all  defences  will  be  open  at  tlie  trial  to  the  defendant.  Where 
particulars  are  ordered  to  be  delivered,  the  parties  will  be 
bound  by  such  particulars,  on  all  matters  included  in  the  order 
for  particulars. 

Hence,  a  defendant  should  always  ask  for  particulars  of  the  special 
damage,  if  any,  sustained  by  the  plaintiff,  as  the  plaintiff  is  not 
bound  to  state  such  damage  in  an  indorsement  on  a  writ.  And  if 
any  plaintiff  has  ventured  to  dispense  with  pleadings  in  an  action 
of  libel  or  slander,  he  should,  on  the  defendant's  summons,  ask  for 
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particulars  of  the  facts,  if  any,  on  which  the  defendant  proposes  to 
rely  at  the  trial  to  prove  the  truth  of  his  words. 

5.  Where  a  defendant  has  not  taken  out  a  summons  under 
rule  3  of  this  Order,  lie  will  not  be  allowed  to  rely  at  the  trial 
on  a  set-off  or  counter-claim,  or  on  the  defence  of  infancy, 
coverture,  fraud,  Statute  of  Limitations,  or  discharge  under  the 
Bankruptcy  Acts,  unless  he  shall  have  given  (within  ten  days 
after  appearance)  notice  to  the  plaintiff,  stating  the  ground.s 
and  particulars  upon  which  he  relies. 

The  time  for  delivering  such  a  notice  may  bo  enlarged  by  consent 
or  by  leave  under  Order  LXIV.  rr.  7  and  8.  Precedents  of  the 
notices  required  will  bo  found  in  the  Appendix,  Nos.  103 — 108. 

6.  When  a  plaintiff  indorses  the  writ  of  summons  with  a 
statement  that,  if  the  defendant  appears,  he  intends  to  proceed 
to  trial  without  pleadings,  no  pleadings  shall  be  required  or 
delivered,  except  by  Order  of  the  Master  made  under  rule  3  of 
this  Order. 

There  is  one  exception  to  this  rule.  If  the  defendant  does  not 
appear  and  the  action  is  not  for  debt,  damages,  detinue,  or  the 
recovery  of  land,  the  plaintiff  is  bound  to  proceed  under  Order  XIII. 
r.  12  i^ante,  p.  6).  He  must  therefore  file  a  Statement  of  Claim, 
although,  had  the  defendant  appeared,  there  would  have  been  na 
pleadings.    ( Greene  v.  St.  Johns  Mansions,  Limited,  (1900)  W.  N.  9.) 

Under  the  former  procedure,  it  was  possible,  though  very 
imusual,  for  an  action  to  go  to  trial  without  jdeadings.  By 
r.  9  of  Order  XXXIV.,  when  the  parties  to  a  cause  or  matter 
arc  agreed  as  to  the  questions  of  fact  to  be  decided  between 
them,  they  may,  after  writ  issued  and  before  judgment,  by 
consent  obtain  an  order  from  a  Master  to  proceed  to  the  trial  of 
all  or  any  such  questions  of  fact  without  formal  pleadings ;  and 
such  questions  may  be  stated  for  trial  in  what  is  technically 
called  "  an  issue."     The  form  of  an  issue  given  in  R.  S.  C, 
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Appendix  B,  No.  15,  may  be  used,  witli  such  variations  as 
oircumstanees  may  require.  And  sucli  issue  may  be  entered 
for  trial  and  tried  in  the  same  manner  as  any  issue  joined  in 
an  ordinary-  action  ;  and  the  proceedings  shall  be  under  the 
control  and  jurisdiction  of  the  Court  or  judge,  in  the  same  way 
as  the  proceedings  in  an  action. 

So,  too,  "  the  parties  to  any  cause  or  matter  may  concur  in 
stating  the  questions  of  law  arising  therein  in  the  form  of  a 
special  case  for  the  opinion  of  the  Court."  (Order  XXXIV. 
T.  1 ;  and  see  r.  2  of  the  same  Order.)  But  it  is,  generally, 
difficult  to  induce  the  parties  to  concur  in  any  reasonable 
course,  and  special  cases  now  are  rare.  Then,  again,  the  Court 
or  a  judge,  on  any  question  of  fact,  may  direct  an  issue  to  be 
prepared.  (See  Order  XXXIII.  rr.  1,  2.)  Such  issues  take 
the  place  of  pleadings ;  they  are  usually  directed  to  determine 
whether  a  particular  person  was  or  was  not  a  member  of  the 
■defendant  firm  at  the  time  the  contract  sued  on  was  entered 
into  with  that  firm,  or  to  determine  the  liability  of  a  person 
summoned  as  a  garnishee  (see  p.  337),  or  to  decide  between 
rival  claimants  to  property  taken  in  execution  by  the  sheriff 
or  in  the  hands  of  a  stakeholder  (see  p.  334)  ;  but  they  are  of 
little  use  when  the  main  questions  in  an  action  have  to  be 
decided. 
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Chapter  YI. 
SUMMONS  FOR  DIRECTIONS. 

We  have  already  dealt  with  those  actions  in  which  the 
plaintiff  has  specially  indorsed  his  writ  under  Order  III.  r.  6. 
"We  have  also  described  the  procedui'e  when  the  plaintiff  has 
indorsed  his  writ  for  trial  without  pleadings.  To  neither  of 
these  classes  of  actions  does  Order  XXX.  apply.  Nor  does  it 
apply  to  Admiralty  actions*.  But  with  these  three  exceptions, 
in  every  action  commenced  by  -^Tit,  Order  XXX.  applies  as 
soon  as  any  defendant  has  entered  an  ajipearance  (not  tiU 
then),  and  the  plaintiff  is  bound  promptly  to  take  out  a 
*'  summons  for  directions."  And  because  the  plaintiff  must, 
the  defendant  may  not,  take  out  this  summons.  In  the  three 
excepted  classes  of  actions  either  party  may,  if  he  wishes,  but 
neither  party  is  bound  to,  take  out  a  summons  for  directions. 

On  a  summons  for  directions,  the  Master  decides  how  the 
action  is  to  be  conducted  from  appearance  till  judgment.  He 
can  make  such  order  as  may  be  just  with  respect  to  all  the 
proceedings  in  the  action  up  to  judgment  {Brown  v.  Saig,  (1905) 
2  Ch.  379),  and  as  to  the  costs  thereof.  His  jurisdiction  is 
not  limited  to  the  matters  more  particularly  enumerated  in 
Order  XXX.  r.  2.  {Pepperc//  v.  Jlird,  (1902)  1  Ch.  477.) 
The  summons  must  be  taken  out  "  after  appearance  and 
before  the  plaintiff  takes  any  fresh  step  in  the  action  other 
than   application    for    an    injunction,   or    for    a    receiver,   or 


•  Admiralty  actions  have  in  other  respects  a  procedui-o  of  their  own. 
See  Order  Xlll.  r.  12a;  Order  XIX.  r.  28;  Order  XX.  r.  3,  and  Order 
XXVn.  r.  11  A. 
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the  entering  of  judgment  in  default  of  Defence  under 
Order  XXYII."  (Order  XXX.  r.  1.)  It  requires  a  ten  sliilling 
stamp.  It  must  be  served  on  all  parties  to  the  action  who 
may  be  affected  by  it  not  less  than  four  days  before  the  day 
named  in  it  for  the  hearing.  The  form  of  the  summons  will 
be  found  in  the  Appendix,  Precedents,  Nos.  43  and  45 ;  the 
form  of  the  order  in  Precedent,  No.  44.  Such  variations  will 
of  course  be  made  as  the  circumstances  of  the  particular  case 
may  requu-e. 

This  novel  kind  of  omnibus  summons  was  invented  in  1883;  it 
was  intended  to  supersede  the  previous  practice,  according  to  which 
every  application  at  chambers  had  to  be  made  by  a  separate  summons, 
each  bearing  a  three  sliiUing  stamp.  The  only  application  for  direc- 
tions in  use  before  1883  was  in  connection  with  third  party  procedui'e 
(see  post,  227).  Under  the  original  Order  XXX.  either  party  might 
take  out  the  summons  when  he  pleased  ;  and  the  Master  had  no 
power  on  the  hearing  of  such  a  summons  to  dispense  with  plead- 
ings. The  practice  however  of  using  separate  summonses  for  each 
application  still  continued,  until  1897,  when  the  use  of  this  general 
summons  was  made  compulsory  on  the  plaintiff  in  most  actions, 
while  at  the  same  time  in  those  actions  its  use  by  a  defendant  was 
prohibited. 

On  the  first  application  under  a  summons  for  directions  no 
affidavit  is  used,  except  by  special  order.  The  Master  accepts 
the  statements  of  the  parties  or  their  solicitors  or  counsel  as 
to  the  nature  of  the  action,  the  proposed  line  of  defence,  and 
the  assistance  they  respectively  need  to  enable  them  properly 
to  prepare  for  trial.  And  it  is  not  only  the  plaintiff  who  asks 
for  directions.  The  plaintiff  takes  out  the  summons ;  but  at 
the  hearing  any  party  to  whom  the  summons  is  addressed 
must,  so  far  as  practicable,  apply  for  any  order  or  directions 
as  to  any  interlocutory  matter  or  thing  in  the  action  which  he 
may  desu'e.  And  the  Master  may  give  whatever  directions  he 
thinks  right,  though  neither  party  has  asked  for  them.  How- 
ever, on  the  first  hearing  of  the  summons  it  is  not  possible  to 
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tliink  of  cverytliiug  that  may  prove  necessary  at  a  later  stage 
of  the  proceedings.  For  instance,  the  plaintiff  cannot  be  sure 
that  interrogatories  will  be  necessary  till  he  has  seen  the 
Defence.  Hence  it  is  provided  that  application  for  such  later 
directions  may  be  made  subsequently  by  either  party.  But  it 
is  made  on  the  original  summons,  without  any  fresh  stamp. 
The  party  who  desires  further  directions  must  give  two  clear 
days'  notice  to  the  other  party  stating  what  it  is  he  wants,  and 
reinstate  the  summons  for  directions  in  the  Master's  list  for 
the  day  named  in  the  notice.  But  note  that  if  on  any  subse- 
quent hearing  of  the  summons  either  party  asks  for  and 
obtains  directions  which  he  ought  properly  to  have  asked  for 
on  the  first  hearing,  he  may  be  ordered  to  pay  the  costs  of  the 
subsequent  ajiplication.     (Order  XXX.  rr.  3 — 6.) 

Summons  b//  the  Dofendant. 

In  any  action,  not  an  Admiralty  action,  in  which  the  writ  is 
generally  indorsed,  the  defendant  cannot  take  out  a  summons 
for  directions.  That  is  the  privilege  of  the  plaintiff  alone. 
Till  the  plaintiff  thinks  fit  to  exercise  this  privilege,  the 
defendant  can  take  out  any  other  summons  he  thinks  fit  {e.g., 
for  time)  just  as  he  could  before  the  amendment  of 
Order  XXX.  made  in  1897.  He  may  also  pay  money  into 
Coiu-t.  But  if  the  y)laintiff  does  not  within  fourteen  days 
from  the  entry  of  the  defendant's  appearance  (or,  if  more 
than  one  defendant,  from  the  first  appearance  entered)  take 
out  a  summons  for  directions,  the  defendant  may  apply  for  an 
order  to  dismiss  the  action;  and  upon  such  aj)plication  the 
Master  may  either  dismiss  the  action  on  such  terms  as  may 
be  just,  or  may  deal  with  the  application  in  all  respects  as  if 
it  were  a  summons  for  directions.  (Order  XXX.  r.  8.)  This 
rule  practically  compels  the  plaintiff  to  take  out  a  summons 
for  directions  within  fourteen  days  after  appeai'ance. 

o.p.  p 
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Matters  dealt  icith  on  the  Summons. 

There  are  then  four  distinct  cases  in  which  a  Master  now 
has  power  to  give  directions  as  to  any  proceeding  to  be  taken 
in  the  action  after  appearance : — 

(i.)  On  a  summons  for  directions  taken  out  by  a  plaintiff 

under  Order  XXX.  r.  1. 
(ii.)  On  a  summons  to  dismiss  the  action  taken  out  by  a 

defendant  under  Order  XXX.  r.  8. 
(iii.)  Oq  a  summons  taken  out  by  a  plaintiff  for  leave  to  sign 
summary  judgment  on   a  specially  indorsed  writ,  where 
the  Master  has  given  the  defendant  leave,  conditionally 
or  unconditionally,  to  defend  the  action.     (Order  XlVo 
r.  8  (a).) 
(iv.)  On    a    summons   taken    out   by   a   defendant   for  the 
delivery  of  a  Statement  of  Claim  under  Order  XVIIIa.^ 
the  plaintiff  having  indorsed  his  writ  for  trial  without 
pleadings.      (Order  XXX.  r.  1  (c).) 
A  Master  may  also  order  a  Statement  of  Claim  or  particulars 
to  be  filed  after  interlocutory  judgment  has  been  entered  in  an 
action  for  unliquidated  damages  or  for  the  return  of  a  chattel, 
and  before  the  damages  are  assessed.     (Order  XIII.  r.  5.) 

It  may  be  well  to  notice  further  a  few  of  the  matters  usually 
dealt  with  on  the  various  applications  made  on  a  summons  for 
directions. 

Security  for  Costs. — The  defendant  may  in  certain  cases  apply 
for  an  order  to  compel  the  plaintiff  to  give  security  for  the 
costs  of  the  action  ;  e.g.,  where  the  plaintiff  resides  permanently 
abroad.  But  the  mere  fact  that  the  plaintiff  is  insolvent,  or 
is  a  married  woman,  is  not  sufficient  ground  for  such  an 
application. 

Stay  of  Proceedings. — Again,  on  a  summons  for  directions, 
the  Master  has  power  to  stay  all  proceedings,  if  the  action  be 
frivolous  and  vexatious  (see  post,  p.  169)  or  should  have  been 
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brought  elsewhere  {Logan  v.  Bank  of  Scotland,  (1906)  1  K.  B. 
141),  or  if  the  plaintiff's  mode  of  conducting  the  action  be 
oppressive  and  vexatious,  or  if  he  has  not  paid  the  costs  of  a 
previous  action  brought  on  the  same  cause  of  action.  But  the 
mere  fact  that  a  plaintiff  has  not  paid  costs  which  he  was  ordered 
to  pay  upon  an  interlocutory  application  in  the  present  action, 
is  not  a  ground  for  staying  proceedings  in  the  action,  if  the 
plaintiff  really  is  unable  to  pay  them.  [GraJnun  v.  Sutton, 
Garden  ^  Co.  (No.  2),  (1897)  2  Ch.  307.)  The  Master  will  also 
on  this  summons  dismiss  an  action  for  want  of  prosecution. 

Particalars. — If  any  pleading  does  not  give  the  other  party 
the  information  to  which  he  is  entitled,  he  may  apply  for 
"  particulars,"  that  is,  a  statement  in  writing  supplementing 
the  defective  pleading  and  giving  the  details  omitted  from  it. 
Such  details  ought,  of  course,  to  be  given  in  the  original 
pleading  (see  pod,  pp.  173 — 183) ;  and  the  Master  generally 
orders  them  to  be  so  given  when  he  orders  pleadings.  (See 
Precedent,  No.  44.) 

Accounts. — On  this  summons,  too,  the  Master  vnll  order  the 
delivery  of  an  account  under  Order  XY.  (see  ante,  p.  38),  or 
for  the  usual  partnership  accounts. 

P/ace  of  Trial. — In  every  action  in  every  division  the  place 
of  trial  is  now  fixed  by  the  Master.  (Order  XXXVI.  r.  1.)  It 
will  be  determined,  as  a  rule,  by  considerations  of  economy 
and  convenience ;  the  Master  will  fix  it  in  the  place  which  he 
deems  least  expensive  and  most  convenient  for  both  parties, 
and  the  majority  of  the  witnesses  on  both  sides.  The  plaintiff 
has  no  longer  a  preponderating  voice  in  the  matter ;  he  has  no 
prima  facie  right  to  have  the  trial  fixed  in  the  place  that  best 
suits  himself  and  his  witnesses.  Where  the  defendant  resides  is 
immaterial.  Where  the  cause  of  action  arose  has  now  but  little  to 
do  with  the  question.  But  if  either  party  can  satisfy  the  Master 
that  it  would  be  unfair  to  fix  the  trial  at  the  place  which 
seems   naturally   most   convenient,    because    his    opponent    is 

f2 
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especially  popular  or  powerful  in  that  neigliliourliood,  or 
because  for  any  other  reason  there  would  not  be  a  fair  trial  in 
that  place,  the  Master  will  fix  on  some  other  place  where  he 
is  sure  the  jury  will  be  impartial. 

Mode  of  Trial. — The  Master  has  power  to  direct  the  mode 
of  trial.  But  in  exercising  his  discretion  in  this  matter,  he 
will  have  regard  to  rules  2 — 9  of  Order  XXXVI.,  which  pre- 
serve the  right  of  the  pnrties  to  demand  trial  by  jury  in 
certain  cases.     See  post,  p.  296. 

Time  of  Trial.  — On  a  summons  for  directions  the  Master 
cannot  compel  a  defendant,  who  is  not  in  default  and  is  not 
asking  for  any  indulgence  Liraself,  to  take  short  notice  of 
trial.  {Lasliier  v.  Tekeian,  67  L.  T.  121.)  But  if  an  action 
is  to  be  tried  at  the  Assizes  he  may  direct  that  it  shall 
not  be  tried  before  the  third,  fom-th,  or  fifth  day  of  the 
Assizes,  and  order  the  defendant  to  accept  ten  days'  notice  of 
trial  for  the  day  so  fixed.  {Baxter  v.  Ilohtsicorth,  (1899)  1 
a.  B.  266.) 

Coijiviereial  Cases. — In  these  cases,  directions  are  usually 
given  by  the  judge  in  charge  of  the  commercial  list.  He 
frequently  orders  that  points  of  claim  and  defence  be  delivered 
instead  of  pleadings,  and  that  lists  of  documents  be  inter- 
changed instead  of  the  usual  affidavits  of  documents.  (See 
Precedents,  Nos.  45,  60,  &  87.)  Either  party  may  appeal 
against  an  order  transferring  an  action  to  the  commercial  list 
on  the  ground  that  it  is  not  a  commercial  cause  at  all.  {Sea 
Insurcwre  Co.  v.  Carr,  (1901)  1  K.  B.  7.) 

Evidence. — It  may  be  necessary  to  have  the  evidence  of 
some  person  abroad  taken  on  commission,  or  to  have  a  witness 
who  is  dangerously  ill  or  about  to  go  alroad  examined  here 
before  the  trial  (i-ee  post,  p.  289)  ;  or  to  obtain  a  copy  of  an 
entry  in  a  banker's  book  under  the  Bankers'  Books  Evidence 
Act,  1879  {post,  p.  298)  ;  or  to  order  production  or  inspection 
of  any  document  under  Order  XXXI.  rr.  18,  19,  19a.     And 
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note,  tliat  a  very  wide  power  is  given  to  a  Master  by 
Order  XXX.  r.  7  to  dispense  with  the  strict  rules  of  evidence  in 
a  proper  case.  On  tlie  hearing  of  a  summons  for  directions 
the  Master  may  order  tliat  evidence  of  any  particular  fact,  to 
be  specified  in  the  order,  shall  be  given  by  statement  on  oath 
of  information  and  belief,  or  by  production  of  documents  or 
entries  in  books,  or  by  copies  of  documents  or  entries,  or 
otherwise,  as  he  may  direct.  It  is  unfortunate  that  this 
important  power  is  so  little  used.  On  this  summons  also  the 
Master  deals  with  all  questions  as  to  interrogatories  and 
discovery  of  documents. 

Pleadings. — But  the  most  important  question  that  comes 
before  the  Master  on  a  summons  for  directions  is  usually : 
"  Shall  tliere  or  shall  there  not  be  pleadings  ?  "  Order  XXX, 
has  no  application  till  the  defendant  has  entered  an  appear- 
ance. But  after  appearance  the  plaintiff  cannot  deliver  a 
Statement  of  Claim  without  the  order  of  a  Master ;  and  after 
a  summons  for  directions  has  been  taken  out,  the  defendant 
cannot  deliver  a  Defence  without  the  order  of  a  Master. 

What,  then,  is  the  use,  what  is  the  function,  of  pleadings, 
and  when  will  the  Master  order  pleadings  to  be  delivered  ? 

These  questions  will  be  answered  in  the  next  chapter. 


(70  ) 


Chapter  YII. 
PLEADINGS. 

The  Function  of  Pleadings. 

Before  judge  and  jmy  are  asked  to  decide  any  question 

which   is   in   controversy  between  litigants,  it  is  in  all  cases 

desirable,  and  in  most  cases  necessary,  that  the  matter  to  b6 

submitted  to  them  for  decision  should  be  clearly  ascertained. 

The  defendant  is  entitled  to  know  what  it  is  that  the  plaintiff 

alleges  against  him ;   the  plaintiff   in  his  turn  is  entitled   to 

know   what  defence  will   be  raised   in   answer   to   his   claim. 

The  defendant   may   dispute    every   statement    made    by   the 

plaintiff,  or  he  may  be  j)repared  to  prove  other   facts  which 

put  a  different  complexion  on  the  case.     He  may  rely  on  a 

point   of   law,    or   raise   a   cross-claim   of   his   own.      In   any 

event,  before  the  trial  comes  on   it   is   highly  desirable   that 

the  parties  should  know  exactly  what  they  are  fighting  about, 

otherwise  they  may  go  to  great  expense  in  procuring  evidence 

to  prove  at  the  trial  facts  which  their  opponents  will  at  once 

concede.     It  has  been  found  by  long  experience  that  the  most 

satisfactory  method  of  attaining  this  object  is  to  make  each 

party   in   turn   state   his  own   case,   and   answer  that   of   his 

opponent  before  the  hearing.     Such  statements  and  the  replies 

to  them  are  called  the  pleadinyn.     And  in  cases  of  difficulty 

and  importance  the  Master  will  order   tlie  parties  to   deliver 

pleadings. 

In  that  event,  the  plaintiff  naturally  begins ;  if  lie  has  not 
already  specially  indorsed  his  writ,  he  delivers  a  separate  Statement 
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of  Claim.  The  defendant  then  puts  in  his  Defence,  which,  besides 
answering  the  plaintiff's  claim,  may  also  set  up  a  Counterclaim. 
The  plaintiff  then  sometimes  replies,  and  the  defendant  occasion- 
ally, though  rarely,  rejoins.  It  is  very  seldom  that  any  further 
pleadings  are  ordered,  but  there  may  be  surrejoinders,  rebutters, 
iind  surrebutters.  Each  of  these  alternate  pleadings  must  in 
its  turn  either  admit  or  deny  the  facts  alleged  in  the  last- 
jireceding  pleading,  besides  alleging  additional  facts,  where 
necessary.  The  points  admitted  by  either  side  are  thus 
extracted  and  distinguished  from  those  in  controversy ;  other 
matters,  though  disputed,  may  prove  to  be  immaterial ;  and 
thus  the  litigation  is  narrowed  down  to  two  or  thi'ce  matters 
which  are  the  real  questions  in  dispute.  The  pleadings  should 
iilways  be  conducted  so  as  to  evolve  some  clearly  defined  issues, 
that  is,  some  definite  propositions  of  law  or  fact,  asserted  by 
one  party  and  denied  by  the  other,  but  which  both  agree  to 
be  the  points  which  they  wish  to  have  decided  in  the  action. 

When  this  is  properly  and  fairly  done,  four  advantages 
■ensue : — 

(i.)  It  is  a  benefit  to  the  parties  themselves  to  know  exactly 
what  are  the  matters  left  in  dispute.  They  may  discover  they 
are  fighting  about  nothing  at  all;  e.g.,  when  a  plaintiff  in  an 
action  of  libel  finds  that  the  defendant  does  not  assert  that  the 
words  are  true,  he  is  often  willing  to  accept  an  apology  and 
•<30sts,  and  so  put  an  end  to  the  action. 

(ii.)  It  is  also  a  boon  to  the  parties  to  know  preciselj-  what 
facts  they  must  prove  at  the  trial ;  otherwise,  they  may  go  to 
great  trouble  and  expense  in  procuring  evidence  of  facts  which 
their  opponent  does  not  dispute.  On  the  other  hand,  if  they 
assume  that  their  opponent  will  not  raise  such  and  such  a 
point,  they  may  be  taken  sadly  by  sui'prise  at  the  trial. 

(iii.)  Moreover,  it  is  necessary  to  ascertain  the  nature  of  the 
<ontroversy  in  order  to  determine  the  most  appropriate  mode 
of  trial.     It  m;iy  tm'n  out  to  be  a  pure  point  of  law.  which 
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should  be  decided  by  a  judge  or  by  the  Court ;  it  may  iuvolve 
a  lengthy  investigation  of  complicated  accounts,  in  which  case 
the  action  should  be  at  once  referred  to  a  special  or  official 
referee ;  or  it  may  be  a  question  proper  for  a  jury. 

(iv.)  It  is  desirable  to  place  on  record  what  are  the  precise 
questions  raised  in  the  action,  so  that  the  parties  or  theii* 
successors  may  not  fight  the  same  battle  over  again. 

The  function  of  pleadings  is  to  ascertain  with  precision  the 
matters  on  which  the  parties  differ  and  the  points  on  which 
they  agree ;  and  thus  to  arrive  at  certain  clear  issues  on 
which  both  parties  desire  a  judicial  decision.  Neither  party 
need  disclose  the  evidence  by  which  he  proposes  to  establish 
his  case  at  the  trial.  But  each  must  give  his  opponent  a 
sufficient  outline  of  his  case.  Each  must  state  the  material 
facts  on  which  he  will  rely  at  the  trial ;  so  that  both  parties 
may  know  before  the  case  comes  into  Court  what  is  the  real 
point  to  be  discussed  and  decided.  In  order  to  attain  this 
object,  it  is  necessary  that  the  pleadings  interchanged  between 
the  parties  should  Ije  conducted  according  to  certain  fixed 
rules,  which  it  is  my  endeavour  to  state  and  explain  in  the 
following  pages.  The  main  purpose  of  these  rules  is  to- 
<!ompel  cacli  party  to  state  clearly  and  intelligibly  the  material 
facts  on  which  he  relies,  omitting  everything  immaterial,  and 
then  to  insist  on  his  opponent  frankly  admitting  or  explicitly 
denying  every  material  matter  alleged  against  him  :  by  which 
method  they  must  speedily  arrive  at  an  issue. 

History  of  Pleading. 

This  method  of  arriving  at  an  issue  hy  alternate  allegations  ha» 
heen  practised  in  England  from  the  earliest  times.  It  is  ai)pareatly 
as  ancient  as  any  portion  of  our  law  of  procedure.  It  certainly 
fixisted  in  substantially  the  same  form  in  the  reign  of  Henry  II. 
The  word  "  issue  "  is  to  be  found  at  the  very  commencement  of  the 
Year  Books,  i.e.,  in  the  first  year  of  Edward  II. ;  and  the  distinction 
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between  an  issue  en  hij  and  an  issue  en  fct  is  equally  ancient.  (See 
the  Year  Book,  o  Edw.  II.  59.)  And  prior  even  to  the  reign  of 
Edward  II.  the  production  of  an  issue  had  been  not  only  the 
constant  effect,  but  the  professed  aim  and  object,  of  pleading. 

At  first  the  pleadings  were  oral.  The  parties  actually  appeared 
in  open  Court,  and  a  viva  voce  altercation  took  place  in  the  presence 
of  the  judges.  These  oral  pleadings  were  conducted  either  by  the 
party  himself  or  his  pleader  (called  narrator  or  advocatus) ;  and  it 
seems  that  the  rule  was  then  already  established  that  none  but  a 
professional  advocate  could  be  a  pleader  in  any  cause  not  his  own. 
It  was  the  duty  of  the  judge  to  superintend,  or  "  moderate,"  the 
oral  contention  thus  conducted  before  him.  In  doing  this,  his 
constant  aim  was  to  compel  the  pleaders  so  to  manage  their  alternate 
allegations,  as  at  length  to  arrive  at  some  specific  point  or  matter 
affirmed  on  the  one  side,  and  denied  on  the  other,  which  they  both 
agreed  was  the  cjuostion  requiring  decision.  When  this  result  was 
attained,  the  parties  were  said  to  be  at  issue — ad  exitu7n — the 
pleadings  were  over,  and  the  2)arties  were  ready  to  go  before  a  jury, 
if  it  were  an  issue  of  fact,  or  before  the  Court,  if  it  were  an  issue  of 
law.  And  so  strict  were  the  judges  in  those  days,  that  they  allowed 
only  one  issue  in  respect  of  each  cause  of  action  ;  if  a  defendant  had 
two  defences  to  the  same  claim,  he  had  to  elect  between  them  ;  it; 
was  only  in  the  reign  of  Queen  Victoria  that  the  parties  were  allowed 
to  raise  more  than  a  single  issue,  either  of  law  or  fact.  Hence  the 
question  for  decision  came  itself  to  be  called  the  issue. 

During  this  parol  altercation  one  of  the  officers  of  the  Court  was 
busy  writing  on  a  parchment  roll  an  official  report  of  the  allegations 
of  the  parties  and  of  the  acts  of  the  Court  itself  duriug  the  progress 
of  the  pleading.  This  was  called  the  Record.  As  the  suit  proceeded, 
similar  entries  were  made  from  time  to  time,  each  successive  entry 
being  called  a  continuance,  and,  when  complete,  the  roll  was  preserved 
"  as  a  perpetual  intrinsic  and  exclusivel}'  admissible  testimony  of  all 
the  judicial  transactions  "  which  it  purported  to  record. 

It  is  not  known,  I  believe,  when  the  system  of  oral  pleading  fell 
into  disuse  ;  but  it  gradually  became  the  practice  for  each  pleader 
in  turn  to  borrow  the  parchment  roll,  and  enter  his  statements 
thereon  himself.  Later  (probably  in  the  reign  of  Edward  IV.),  the 
plan  was  adopted  of  drawing  up  the  pleadings  in  the  first  instance 
on  paper,  and  interclianging  them  between  the  parties  in  that  form; 
then  after  an  issue  hud  been  arrived  at.  they  were  transcribed  on  to 
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a  parcliment  roll.  This  was  called,  "  entering  the  proceedings  on  the 
record.''^  But  though  the  practice  of  oral  pleading  was  abandoned, 
the  ancient  method  of  alternate  allegation  continued.  In  order  that 
the  student  may  understand  the  reports  of  cases  which  turned  on  the 
old  system  of  pleading,  it  may  be  as  well  to  mention  that  what  we 
now  call  a  Statement  of  Claim  was  before  1875  called  a  declaration  ; 
a  Defence  was  called  a  plea  or  pleas ;  and  a  Eeply  was  called  a 
replication.  The  names  of  the  further  pleadings  remain  unchanged. 
Each  of  the  pleas  had  to  be  in  itself  a  complete  defence  to  the  action. 
So,  too,  a  declaration  often  contained  more  than  one  count,  each  of 
which  stated  a  complete  and  separate  cause  of  action,  and  would  in 
fact  by  itself  have  been  a  good  and  valid  declaration. 

The  principles  on  which  pleadings  were  framed,  and  the  rules 
which  regulated  them,  remained  substantially  the  same  till  1852. 
Their  practical  utility  was,  however,  seriously  impaired  by  the 
over-subtlety  of  the  pleaders  and  by  the  excessive  rigour  with  which 
the  rules  were  applied ;  the  merits  of  the  case  being  entirely  sub- 
ordinated to  technical  questions  of  form.  A  determined  effort  was 
made  to  correct  these  defects  by  the  provisions  of  the  Common  Law 
Procedure  Acts,  1852  — 1860.  In  1873,  however,  it  was  found 
necessary  to  adopt  a  more  thorough  method  of  reform ;  and  the 
Judicature  Act  introduced  into  the  new  High  Court  of  Justice  the 
system  of  pleading  which  is  still  in  force. 

Leave  to  Plead. 

Till  the  year  1893  in  every  action  commenced  by  writ  there 
were  pleadings  as  a  matter  of  course,  unless  both  parties 
agreed  to  dispense  with  them.  In  ISO-'i  power  was  given  to  the 
plaintiff,  if  he  thouglit  fit,  to  declare  on  his  writ  that  he 
intended  to  proceed  to  trial  without  pleadings.  If  the  plaintiff 
does  so  declare  there  will  be  no  pleadings,  unless  the  defendant 
-can  persuade  a  Master  to  order  them  ;  the  defendant  must, 
however,  give  notice  of  certain  special  defences.  (See  antey 
p.  61.)  Then,  in  1897,  Order  XXX.  was  amended,  and  for 
the  first  time  in  the  history  of  our  law  a  plaintiff  who  wished 
to  deliver  a  pleading  was  required  to  obtain  the  leave  of  a 
Master.     And   this   is   now   the   rule,     A   plaintiff    who   has 
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indorsed  Lis  writ  generallj  cannot  now  deliver  a  Statement 
of  Claim  as  of  right ;  he  must  first  obtain  leave  to  do  so. 

Under  the  present  practice,  in  every  action  which  is  not  an 
Admiralty  action,  and  which  is  commenced  by  a  writ  which  is 
generally  indorsed,  it  is  now  the  duty  of  the  plaintiff,  as  soon 
as  the  defendant  has  appeared,  to  take  out  a  summons  before 
the  Master  for  directions  under  Order  XXX.  When  his  writ 
is  specially  indorsed  under  Order  III.  r.  6,  he  can  take  out  a 
summons  for  summary  judgment  under  Order  XIV.  And 
when  the  plaintiff  has  indorsed  his  writ  for  trial  witliout 
pleadings,  it  is  still  open  to  the  defendant  to  apply  by  summons 
under  Order  XVIIIa.  r.  3,  for  a  Statement  of  Claim.  On  the 
hearing  of  any  of  these  summonses,  the  Master  will  decide 
whether  there  shall  or  shall  not  be  jileadings,  or  further  plead- 
ings. As  a  general  rule,  without  an  order  made  on  one  of  these 
three  summonses,  it  is  irregvdar  for  either  joarty  to  deliver  a 
pleading  after  appearance;  and  the  costs  of  any  pleading  so 
delivered  vnW,  as  a  rule,  be  disallowed  on  taxation. 

There  are  four*  exceptions  or  (/^^r/.s^'-exceptions  to  this  general 
rule  : — 

(i.)  Order  XXX.  only  applies  to  the  delivery  of  pleadings 
after  appearance.  Hence  a  plaintiff,  when  the  case  falls  within 
Order  III.  r,  G,  may  still  indorse  his  writ  with  a  Statement  of 
Claim,  and  so  deliver  a  pleading  without  leave.  (See  Atilahi/  \. 
Pncforiti.^,  20  Q  B.  D.  764,  ante,  p.  47.) 

(ii.)  And  a  defendant  who  has  appeared  to  a  writ  of  summons 
specially  indorsed  under  Order  III.  r.  0,  can  deliver  a  Defence 
without  leave.  He  must  do  so  within  ten  days  from  the 
time  limited  for  appearance,  unless  such  time  is  extended  by 
order  or  consent,  or  unless  in  the  meantime  the  plaintiff 
serves  a  summons  for  judgment  under  Order  XIV.,  or  a 
summons  for  directions.     (Order  XXI.  r.  6.)     As  soon  as  either 

•  There  are  thi-eo  other  cases  of  rare  occurrence  in  which  a  pleadinj* 
can  be  delivered  without  loavo,  viz. : — under  Order  XXI.  r.  14,  and  in 
the  two  cases  mentioned  in  Order  XXIV.  r.  2. 
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o£  these  summonses  is  served  on  him,  he  must  hold  his  hand 
and  wait  to  see  what  order  the  Master  will  make  on  the 
hearing. 

(iii.)  Again,  if  the  action  falls  within  Order  XIII.  r.  12  (see 
ante,  p.  6),  and  the  defendant  does  not  appear,  it  is  neverthe- 
less necessary  for  the  plaintiff  to  file  a  Statement  of  Claim  in 
the  offices  of  the  Court.  And  this  he  may  do  without  leave. 
Order  XXX.  does  not  apply,  because  the  defendant  has  not 
appeared.  If  the  action  is  proceeding  in  a  District  Registry 
in  a  provincial  town,  the  plaintiff  must  file  his  pleading  in  the 
District  Registry  :  in  other  cases,  with  the  clerk  in  the  Writ, 
Appearance,  &c  ,  Department  of  the  Central  Office  in  London. 
An  affidavit  of  due  service  of  the  writ  must  be  filed  at  the 
same  time.  (Order  XIII.  r.  12.)  But  the  writ  itself,  and, 
indeed,  any  document  which  was  properly  served  or  delivered* 
before  the  time  for  appearance  expired,  need  not  be  filed. 
{RemJiaw  v.  llenshaw,  28  W.  R.  409;  PlnlUjjs  v.  Kearney^  58 
L.  J.  Ch.  344.) 

(iv.)  And  where  a  Statement  of  Claim  is  thus  filed  in 
default  of  appearance  under  Order  XIII.  r.  12,  the  defendant 
may  appear  and  then  without  any  order  deliver  a  Defence 
within  ten  days  from  the  filing  of  the  Statement  of  Claim. 
(Order  XXI.  r.  8.) 

Except  in  Admiralty  actions,  no  Reply  can  ever  be  delivered 
without  an  order.     (Order  XXIII.  r.  1.) 

WJicn  Ph'ddingH  nill  he  Ordered. 

The  whole  object  of  pleadings,  as  we  have  seen,  is  to  bring 

the  parties  to  a  clear  issue,  and  thus  to  secure  that  they  both 

know,  before  the   action  comes  on   for  trial,  what  is  the  real 

point  to  1)(;  discussed  and  decided.     If   therefore  the  Master 

*  Note  this  distinction.  A  pleading  is  always  "delivered."  A  writ, 
summons,  or  notice  of  motion  is  "  served."  If  the  special  indorsement 
on  a  writ  bo  amended,  the  amended  writ  is  not  rc-scrved,  but  delivered. 
(Order  XXVIII.  r.  10.) 
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sees  that  the  matters  in  controversy  are  ah-eady  sufficiently 
defined,  lie  will  not  order  i)leadings.  AVliere  tlie  writ  is 
specially  indorsed,  and  the  defendant  has  filed  an  affidavit 
stating  his  defence,  any  further  pleading  is  probably 
unnecessary.  So  if  the  questions  in  dispute  have  already 
been  argued  on  an  application  for  an  inieri)n  injunction. 
Again,  if  the  ease  be  one  for  the  commercial  list,  counsel 
frequently  appear  before  the  judge  who  takes  cases  of  that 
class ;  each  states  orally  what  his  client's  case  will  be  ;  and  then 
as  we  have  seen  {a)ife,  ji.  68),  Points  of  Claim  and  Points  of 
Defence  are  usually  ordered.  Where,  however,  the  action  is  not 
**  commercial "  and  is  not  within  Order  III.  r.  G,  the  Master 
usually  orders  either  pleadings  or  some  particulars  to  be 
delivered.  In  an  accident  case,  for  instance,  he  will  order  the 
plaintiff  to  deliver  particulars  of  the  alleged  negligence  and  of 
the  alleged  damage,  the  defendant  to  deliver  jiarticulars  of  con- 
tributory negligence,  if  he  intends  to  rely  on  that  defence. 
But  in  actions  for  the  recovery  of  land,  in  actions  of  libel, 
slander,  and  malicious  prosecution,  and  indeed  in  most  actions 
of  tort,  pleadings  are  generally  ordered. 

Modern  Pleadings. 

No  entries  now  are  made  on  any  parchment  roll ;  the 
pleadings  are  written  or  printed  on  paper  and  interchanged 
between  the  parties;  the  solicitor  of  one  party  delivers  his 
pleading  to  the  solicitor  of  the  other  party,  or  to  the  party 
himself,  if  he  does  not  employ  a  solicitor.  This  goes  on  till 
the  pleadings  are  "closed."  The  cause  is  then  entered  for 
trial,  for  which  purpose  two  copies  of  the  complete  pleadings 
fire  lodged  with  the  officer  of  the  Court.  (Order  XXXYI.  r.  30.) 
And  the  copy  which  is  marked  with  the  stamp  denoting  the  fee 
paid  on  entry  is  regarded  as  the  record. 

Every  pleading  should  be  marked  on  the  face  with  the  date 
of  the  day  on  which  it  is  delivered,  with  the  letter  and  number 
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of  the  writ  (see  p.  4),  the  title  of  the  action,  and  the  descrip- 
tion of  the  pleading;  a  Statement  of  Claim  should  also  state 
the  date  of  the  writ.  It  must  be  indorsed  Avith  the  name  and 
place  of  business  of  the  solicitor  and  agent  (if  any)  who  delivers 
it,  or  the  name  and  address  of  the  party  delivering  it,  if  he  does 
not  act  by  a  solicitor.  If  it  contains  less  than  ten  folios  {i.e.y 
720  words)  it  may  be  either  printed  or  written  or  partly  printed 
and  partly  written  ;  if  it  contain  ten  folios  or  more,  it  must  be 
printed.  A  folio  contains  seventy-two  words  or  figures,  every 
figure  being  counted  as  one  word.  Every  pleading  must  be 
divided  into  paragraphs  numbered  consecutively.  Dates,  sums, 
and  numbers  should  be  expressed  in  figures,  and  not  in  words. 
It  is  not  necessary,  though  it  is  generally  desirable,  that  a 
pleading  should  be  drawn  or  settled  by  counsel ;  where  it  has 
been,  he  must  sign  his  name  at  the  end  of  it ;  if  not  settled  by 
counsel,  it  must  be  signed  by  the  solicitor  or  by  the  party  if  he 
sues  or  defends  in  person. 

The  allegations  contained  in  every  pleading  must  be — 
(i.)  Material, 
(ii.)  Certain. 

Chapters  VIII.  and  IX.  are  therefore  devoted  to  Materiality 
and  Certainty.  No  technical  objection  can,  however,  now  be 
raised  to  any  pleading  on  the  ground  of  any  alleged  want  of* 
form.  (Order  XIX.  r.  26.)  But  "  the  Court  or  a  judge  may 
at  any  stage  of  tlie  proceedings  order  to  be  struck  out  or 
amended  any  matter  in  any  indorsement  or  pleading  which 
may  be  unnecessary  or  scandalous,  or  which  may  tend  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action." 
(Order  XIX.  r.  27.) 
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Chapter  YIII. 
MATERIAL  FACTS. 

Fundamental  Rule. 

The  fundamental  rule  of  om*  present  system  of  pleading 
is  this : — 

Every  pleading  shall  contain,  and  contain  only,  a 
statement  in  a  summary  form  of  the  material  facts  on 
which  the  party  pleading  relies  for  his  claim  or  def ence^ 
as  the  case  may  be,  but  not  the  evidence  by  which  they 
are  to  be  proved.     (Order  XIX.  r.  4.) 

This  rule  invoh'es  and  requires  four  separate  things : — 

(i.)  Every  pleading  must  state  facts  and  not  law. 

(ii.)  It  must  state  material  facts  and  material  facts 

only, 
(iii.)  It  must  state  facts  and  not  the  evidence  by 

which  they  are  to  be  proved, 
(iv.)  It  must  state  such  facts  in  a  summary  form. 
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(i.)    EVERY  PLEADING  MUST  STATE  FACTS  AND  NOT  LAW. 

Conclusions  of  law,  or  of  mixed  law  and  fact,  are  no  longer 
to  be  pleaded.  It  is  for  tlie  Court  to  declare  the  law  arising 
upon  the  facts  proved  before  it  A  plaintiff  must  not  merely 
aver,  "I  am  entitled  to  recover  100/.  from  the  defendant,"  or 
*'  It  was  the  defendant's  duty  to  do  so  and  so."  He  must  state 
the  facts  which  in  his  opinion  give  him  that  right,  or  impose 
on  the  defendant  that  liability  or  that  duty ;  and  the  judge  will 
decide,  when  those  facts  are  proved,  what  are  the  legal  rights 
nnd  duties  of  the  parties  respectively.  So,  too,  a  defendant 
must  state  clearly  the  facts  which  in  his  opinion  afford  him  a 
defence  to  the  plaintiff's  action.  He  must  not  say  merely,  "  I 
do  not  owe  the  money ;  "  he  must  allege  facts  which  show  he 
does  not  owe  it;  e.g.,  that  the  goods  wore  never  delivered,  or 
were  never  ordered,  or  that  they  were  not  equal  to  sample. 
He  may  plead  that,  even  assuming  every  fact  alleged  in  the 
Statement  of  Claim  to  have  happened,  the  plaintiff  has  no 
cause  of  action  against  him.  This  is  called  "  an  objection  in 
point  of  law,"  as  to  which  see  post,  p.  164.  But  if  he  is  not 
prepared  to  admit  them  all,  he  must  deal  with  the  facts 
alleged  by  his  opponent,  and  deal  with  each  of  them  clearly 
and  explicitly.  If  he  pleads  that  ho  never  agreed  as  alleged, 
this  will  be  taken  to  mean  that  he  never  in  fact  made  any 
such  contract — not  that  the  contract  is  bad  in  law  or  not 
binding  on  him  because  he  is  an  infant,  or  because  he  was 
induced  to  enter  into  it  by  fraud.  All  facts  tending  to  show 
the  insufficiency  or  illegality  of  any  contract  must  be  sjiecially 
pleaded.  To  say,  "  There  never  was  any  contract,"  is  a 
different  thing  from  saying,  "  There  was  a  contract,  but  I 
contend  it  is  invalid."  State  the  facts  and  prove  them,  and 
the  judge  will  then  decide  the  question  of  validity.     The  judges 
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are  bound  to  know  the  law,  and  tlicy  can  apply  it  to  the  facts 
of  the  case  for  themselves  •without  its  being  stated  in  the 
pleadings. 

This  is  one  of  the  greatest  improvements  introduced  by  the  Judi- 
cature Act.  Eacli  party  -was,  before  1875,  bound  to  state  witli 
reasonable  precision  the  points  which  he  intended  to  raise ;  but  this 
he  generally  did  by  stating,  not  the  facts  which  ho  meant  to  prove, 
but  the  conclusion  of  law  which  he  sought  to  draw  from  them. 
The  other  side  thus  learnt  that  the  party  pleading  meant  to  prove 
some  sets  of  facts  which  would  sustain  a  given  legal  conclusion  ;  but 
there  might  be  many  sots  of  facts  which  would  sustain  that  legal 
conclusion,  and  which  of  these  would  be  set  up  at  tlie  trial  was  not 
disclosed.    For  instance,  this  was  a  very  common  form  of  declaration  : 

"The  plaintiff  sues  the  dol'ondant  for  £ ,  money  payable  by  the 

defendant  to  the  plaintiff  for  money  received  by  the  defendant  to  the 
use  of  the  plaintiff."  That  might  cover  any  one  of  the  following- 
cases,  and  many  more  besides ;  and  it  could  not  be  ascertained  from 
the  plaintiff's  pleading  which  would  be  his  case  at  the  trial — 

(a)  That  the  defendant  was  the  plaintiff's  rent  collector,  and  had 

received  money  for  liim  as  sucli. 

(b)  That  the  plaintiff  was  entitled  to  an  office  which  the  defendant 

also  claimed,  and  under  colour  of  which  the  defendant  had 
received  fees,  which  the  plaintiff  sought  to  recover  from 
him. 

(c)  That  the  plaintiff  had  paid  the  defendant  the  price  of  goods 

which  he  was  to  supply,  and  the  defendant  had  never 
sujiplied  tlu^m. 

(d)  That  the  plaintiff  had  paid  a  sum  of  money  to  the  defendant 

b}'  mistake,  having  taken  him  for  another  person  of  similar 
name  or  appearance. 

Then,  again,  there  were  often  several  alternative  legal  conclusions 
which  could  be  drawn  from  the  facts,  any  one  of  which  would  serve 
the  plaintiff's  turn;  and  therefore  several  "counts"  were  pleaded 
in  the  same  declaration,  giving  various  legal  aspects  of  the  same 
transaction,  though  the  evidence  given  in  support  of  each  at  tlie  trial 
would  be  identical. 

So,  too,  with  the  defence.  In  an  action  for  goods  sold  and 
d(>livered,  the  defendant  was  allowed  to  plead  "the  general  issue," 

O.P.  G 
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as  it  was  called,  that  lie  "  never  was  indebted  as  alleged."  This  is 
a  conclusion  of  law,  and  at  the  trial  it  was  open  to  him  to  give  ip. 
evidence  under  this  plea  any  one  or  more  of  several  totally  different 
defences,  of  which  the  following  may  serve  as  instances : — 

(i.)  That  he  never  ordered  the  goods, 
(ii.)  That  they  were  never  delivered  to  him. 
(iii.)  That  they  were  not  of  the  quality  ordered. 
(iv.)  That  they  were  sold  on  a  credit  which  had  not  expired  at  the 

time  that  the  action  was  commenced, 
(v.)  That  there  was  no  memorandum  of  the  contract  in  writing 
sufficient  to  satisfy  the  Statute  of  Frauds. 

But  the  defendant  might  not,  under  this  plea,  set  up  the  Statute 
of  Limitations,  nor  allege  payment  or  a  set-off,  because  each  of  these 
defences  implies  that  the  defendant  tvas  once  indebted  to  the  plaintiff 
as  alleged.  He  might  deny  that  any  express  contract  of  sale  Avas 
ever  made :  he  might  deny  all  or  any  of  the  matters  of  fact  from 
which  such  a  contract  would  by  law  be  implied ;  but  he  could  not 
under  the  j)lea  of  "  never  indebted  "  insist  that  the  contract,  though 
made  in  fact,  was  void  in  law.  In  short,  common  law  pleadings, 
where  these  conclusions  of  law  came  in,  were  more  like  algebraical 
symbols  than  allegations  of  fact.  The  plaintiff  pleaded  x,  and  the 
defendant  answered  y;  no  one  knew  for  certain  what  x  and  y  meant, 
but  the  initiated  knew  that  they  could  only  mean  a  or  5  or  c  or  d, 
and  that  they  could  not  mean  I  or  m  or  n.  Now  all  such  ambiguous 
formula)  are  abolished,  and  the  actual  facts  on  which  either  party  relies 
must  be  stated  as  briefly  as  possible  in  his  pleading.  Facts,  and  not 
fictions,  not  even  legal  fictions ! 

IIlust7'aUons. 

It  is  unnecessary  to  state  in  a  pleading  the  principles  of  the  common 
law,  or  to  set  forth  a  pubHc  statute. 

See  Boyce  v.  Whitaker,  1  Doug.  97. 
Partridge  v.  Strange,  Plowd.  84. 

It  is  bad  pleading  to  allege  merely  that  a  right  or  a  duty  or  a  Hability 
exists ;  the  facts  must  be  set  out  which  give  rise  to  such  right  or  create 
such  duty  or  hability.  Hence,  where  the  facts  stated  in  the  pleading 
disclose  no  cause  of  action,  the  pleading  wiU  be  held  bad  in  spite  of  any 
allegation  to  the  effect  that  the  act  was  "unlawful,"  or  "wrongful,'* 
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or  "improper,"  or  "done  -n'itliout  any  justification    therefor  or    right 
so  to  do." 

Gantret  v.  Egerton,  L.  E.  2  C.  P.  371  ;   16  L.  T.  17. 

Daij  V.  Brownrigg,  10  Ch.  D.  294,  302  ;  48  L.  J.  Ch.  173. 

Ilurdman  v.  N.  E.  Rail.  Co.,  3  C.  P.  D.  168;  47  L.  J.  C.  P.  368. 

West  Rand  Central  Gold  Mining  Co.  v.  Rex,  (1905)  1  K.  B.  391,  400. 

It  is  not  sufficient  for  a  plaintiff  to  say,  "under  and  by  virtue  of  a 
■certain  deed  I  am  entitled,"  &c.,  for  that  is  an  inference  of  law.  The 
limitations  of  the  deed,  and  all  other  facts  upon  which  he  proposes  to  i-ely 
as  showino:  that  he  is  so  entitled,  must  be  stated. 

Riddell  v.  Earl  of  Strathmore,  3  Times  L.  E.  329. 

A  plaintiff  may  no  longer  allege  that  ' '  the  defendant  has  received 

£ to  the  use  of  the  plaintiff',"  he  must  state  the  facts  which  make 

.such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 
See  Order  XXI.  r.  3,  infra. 

A  Statement  of  Claim  alleged  that  the  deceased,  "two  days  before  his 
death,  made  a  good  and  valid  donatio  mortis  causa  to  the  plaintiff  of  the 
whole  of  his  moneys  standing  on  deposit  to  his  account  at  the  Ellesmere 
Savings  Bank,"  but  did  not  state  what  the  deceased  in  fact  did.  It  was 
struck  out  on  the  ground  that  the  facts  which  the  plaintiff  alleged  to 
amount  to  a  valid  donatio  mortis  causa  should  have  been  set  out  in  the 
Statement  of  Claim. 

In  re  Parton,  Toumsend  v.  Parton,  30  W.  E.  287 ;  45  L.  T.  755. 

In  an  action  to  recover  damages  caused  to  the  plaintiff's  reversion  in  a 
■dwelling-house  by  interference  with  an  easement,  it  is  not  sufficient  to 
allege  in  the  Statement  of  Claim  that  the  plaintiff  is  entitled  to  such  ease- 
ment ;  the  plaintiff  must  show  how  he  is  so  entitled,  whether  by  grant,  or 
])rescription,  or  otherwise,  and  must  set  out  the  facts  ujion  which  ho 
reHes  as  entitling  him  to  such  easement. 

Farrell  v.  Coogan,  12  L.  E.  Ir.  14. 

In  an  action  for  damages  for  wrongfully  diverting  the  water  from  the 
])laintiff"s  mill,  before  the  Judicature  Act,  the  defendant  pleaded  Xot 
guilty  ;  and  the  question  arose,  wh  ther  this  plea  put  in  issue  merely  the 
fact  of  the  diversion  of  the  water,  or  whether  it  also  denied  the  plaintiff's 
right  to  the  use  of  the  stream  as  claimed.  It  was  argued  for  the  defendant 
that  the  word  "wrongfully,"  as  used  in  the  declaration,  was  part  of  the 
substantive  charge,  and  that  the  plea  of  Not  guilty  therefoi'O  had  the  effect 
of  denying  the  wrong  so  alleged ;  and  that  it  was  therefore  open  to  the 
defendant  to  show  that  the  j)laintiff  had  no  such  right  to  the  sti-eam  as  he 
<daimed,  for  then  the  act  of  diversion  could  be  no  "wrong"  to  him.  But 
the  Court  decided,  after  conference  with  the  other  judges,  that  in  cases 
like  this  the  word  "wrongfully  "  did  not  bring  the  title  into  issue,  under 
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•A  plea  of  Not  guilty ;  !in(l  that,  in  the  instance  before  them,  the  plea 
consequently  denied  nothing  but  the  fact  of  diversion. 

Franlcuvi  v.  Lord  Falmouth,  2  A.  &  E.  452. 

Lush  V.  Russell,  5  Exch.  203;  19  L.  J.  Ex.  214. 
If  it  be  stated  in  a  pleading  that  an  officer  of  a  corporate  body  was 
removed  for  misconduct  by  the  corporate  body  at  large,  it  is  unnecessary'- 
to  aver  that  such  corporate  body  had  power  thus  to  remove  him ;  because 
that  is  a  power  by  law  incidental  to  them,  unless  given  by  some  charter, 
by-law,  or  other  authority  to  a  select  part  only  of  the  corporation. 

Tlie  Kin(j  V.  Lyme  Regis,  1  Doug.  148. 
In  actions  for  a  debt  or  liquidated  demand  in  money,  such  as  thoso 
comprised  in  Order  Til.  r.  G,  a  nacre  denial  of  the  debt  is  inadmissible. 

Order  XXI.  r.  1. 

In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques,  a 
defence  in  denial  must  deny  some  matter  of  fact,  e.g.,  the  drawing, 
making,  indorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the 
bill  or  note. 

Order  XXI.  r.  2. 

In  actions  comprised  in  Order  III.  r.  6,  classes  (a)  and  (b)  (see  ante, 
p.  40),  a  defence  in  denial  must  deny  one  or  more  of  the  matters  of  fact 
from  which  the  liability  of  the  defendant  is  alleged  to  arise;  e.g.,  in 
actions  for  goods  bargained  and  sold  or  sold  and  delivered,  the  defence 
must  deny  the  order  or  contract,  and  delivery,  or  the  amount  claimed ;  in 
an  action  for  money  had  and  received,  it  must  deny  the  receipt  of  tho 
money,  or  the  existence  of  those  facts  which  are  alleged  to  make  such 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 
Order  XXI.  r.  3. 

In  an  action  of  libel  or  slander,  a  defendant  may  not  plead  merely  that 
"  he  published  tlia  words  on  a  privileged  occasion."  He  must  set  out  tho 
facts  and  circumstances  on  which  he  relies  as  creating  the  privilege,  and 
then  the  jiidge  will  decide  on  the  facts  proved  at  tho  trial  wliether  the 
occasion  was  or  was  not  privileged. 

Simmonds  v.  Dnnw,  Ir.  E.  5  C.  L.  358. 

In  an  action  on  an  award,  if  the  defendant  pleads  that  the  arbitrator 
never  made  any  such  award  as  alleged,  this  plea  will  now  be  taken  to 
mean  that  no  award  was  ever  made  in  fact ;  and  it  will  not  be  open  to 
the  defendant  to  contend  that,  though  the  arbitrator  had  in  fact  made  an 
award,  it  was  bad  in  law  because  it  included  matters  not  within  tho 
submission.     An  award  is  valid  till  it  is  set  aside. 

See  Badie  v.  BiUingham,  (1894)  1  Q.  B.  107  ;  69  L.  T.  G48. 

When  a  contract,  promise,  or  agreement  is  alleged  in  any  pleading,  a 
bare  denial  of  the  same  by  the  opposite  party  will  be  construed  only  as  a 
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denial  in  fact  of  tlie  express  contract,  promise,  or  agreement  alleged, 
or  of  the  matters  of  fact  from  wluch  tlie  same  may  be  implied  by  law, 
and  not  as  a  denial  of  the  legality  or  sufficiency  in  law  of  such  contract, 
promise,  or  agreement  whether  with  reference  to  the  Statute  of  Fraud 
or  otherwise. 

Order  XIX.  r.  20. 

"Whenever  the  same  legal  result  can  be  attained  in  several 
different  ways  it  is  not  sufficient  to  aver  merely  that  that 
result  has  been  arrived  at,  but  the  facts  must  be  stated 
«howing  how  and  by  what  means  it  was  attained. 

Illiistrations. 

Where  'A.  claims  that  an  estate  formerly  held  by  B.  is  now  vested 
in  himself,  he  must  state  in  his  pleading  the  date  and  nature  of  the 
•conveyance  or  other  transfer  from  B.  to  A.,  whether  it  was  by  deed 
or  by  will,  &c. 

Com.  Dig.  Pleader  (E.  23),  (E.  24). 
Plaintiff  alleged  that  he  had  a  right  of  way.      It  was  held  that  he 
was  bound  to  say  in  his  Statement  of  Claim  whether  he  claimed  it  by 
j>rescription  or  by  grant. 

Harris  v.  Jenlins,  22  Ch.  D.  481  ;   u2  L.  J.  Ch.  437. 

Speddimj  \.  Fitzpatrick,   38  Ch.  D.  410;   58  L.J.  Ch.   139;   37 

W.  E.  20;  59L.  T.  492. 
Pledge  v.  Pomfret,  74  L.  J.  Ch.  357 .;  92  L.  T.  500. 
Palmer  v.  Guadarjni,  (1906)  W.  N".  165. 
It  is  not  enough  for  a  plaintiff  to  reply  to  a  plea  of  the  Statute  of 
Limitations  that  "that  statute  does  not  apply,"  or  that   "the  case  has 
teen  taken  out  of  the  statute."     "  The  3  &  4  Will.  IV.  c.  42,  provide^; 
thi-ee  modes  by  which  a  specialty  debt  may  be  taken  out  of  the  operation 
•of  that  statute;  and  it  is  a  prejudice  to  a  defendant  to  be  compelled  to 
come  prepared  to  meet  three  different  matters,  when  perhaps  the  plaintiff 
intends  to  rely  on  one  only." 

Per  Parke,  B.,  in  Forsyth  v.  Bristoive,  8  Ex.  at  p.  350. 
It  is  not  sufficient  to  plead  "  the  said  bill  of   sale  is  void  and  of  no 
•effect  in  law."     Facts  must  be  stated  showing  its  invalidity,  e.fj.,  that  it 
lias  not  been  registered,  or  is  not  in  the  foiTa  given  in  the  schedule  to  the 
Bills  of  Sale  Act. 

Action  on  a  bond,  the  condition  of  which  was  that  the  defendant  would 
•on  a  certain  day  show  a  sufficient  discharge  of  an  annuity.  The  defen- 
dant pleaded  that  on  that  day  he  did  offer  to  show  a  sufficient  discharge. 
This  was  held  insufficient;    "for  his  plea  ought  to  have  alleged  what 
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manner  of  discharge  lie  offered  to  show,  viz.,  a  release  or  other  matter  of 
discharge,  upon  which  the  Court  might  judge  if  it  was  sufficient  or  not ; 
for  the  country  shall  not  inquire  of  it,  but  it  oujiht  to  be  adjudged  by  the 
Court,  which  the  judges  cannot  do,  if  the  special  matter  be  not  showed 
to  them." 

Lord  LisWs  Case,  cited  9  Eep.  25a. 

It  is  not  sufficient  in  an  action  upon  a  contract  for  the  defendant  to' 
plead  that  "  the  contract  is  rescinded."  This  may  mean  that  the  parties 
met,  and  in  express  terms  agreed  to  put  an  end  to  the  contract ;  or  it  may 
mean  that  such  an  intention  is  to  be  collected  from  a  long  correspondence- 
or  a  whole  series  of  transactions ;  or  it  may  mean  that  the  plaintiff  him- 
self has  broken  the  contract  in  such  a  way  as  to  amount  to  actual 
repudiation.  The  defendant  must  show  in  what  manner  and  by  what 
means  he  contends  that  it  was  rescinded. 

If  a  man  claims  to  be  a  peer,  he  must  state  whether  he  is  a  peer  by 
wi'it,  or  by  patent,  or  by  descent,  or  by  prescription.     For  if  he  "  claims^- 
to  be  a  peer  by  writ  he  is  not  a  peer  until  he  has  taken  his  seat.  .  .  .  If  ' 
by  patent  the  title  is  complete  as  soon  as  the  patent  is  sealed." 

Per  Bayley,  J.,  in  The  King  v.  Cooke,  2  B.  »&  C.  at  p.  874. 

Where  a  party  claims  by  inheritance,  he  must  do  more  than  merely 
state  "  I  am  the  heir-at-law."  He  must  show  how  he  is  heir,  viz.,  as  son 
or  otherwise ;  and  if  he  does  not  claim  by  immediate  descent  he  must 
show  the  pedigi'ee.  For  example,  if  he  claims  as  nephew,  he  must  show 
how  he  is  nephew,  whether  brother's  son  or  sister's  son,  and  account  for 
all  who  would  be  nearer  in  blood. 

Dumsday  v.  Hughes,  3  Bos.  &  Pul.  453. 

And  see  Roe  v.  Lord,  2  Bla.  Eep.  1099,  and  the  cases  there  cited > 

Palmer  v.  Palmer,  (1892)  1  Q.  B.  319  ;  61  L.  J.  Q.  B.  236. 

The  decision  of  Malins,  V.-C,  to  the  contrary  in  Evehjn  v.  Evelyn^ 
28  W.  R.  531  ;  42  L.  T.  248,  is  in  conflict  with  all  the  earlier  common 
law  cases  on  the  jjoint,  none  of  which  were  cited  to  the  learned  Vice- 
Chancellor.  It  is  practically  overruled  by  the  judgment  of  Cave,  J.,  ii^ 
Palmer  v.  Palmer,  supra. 
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(ii.)    EVERY   PLEADING    MUST   STATE    MATERIAL    FACTS   ONLY. 

What  facts  are  material  ? 

Every  fact  is  material  which  is  essential  to  the  plaintiff's 
cause  of  action  or  to  the  defendant's  defence — which  each 
must  prove  or  fail. 

Facts  which  are  not  necessary  to  establish  either  a  cause 
of  action  or  the  defence  to  it  are  not,  speaking  generally, 
"  material "  within  the  meaning  of  Order  XIX.  r.  4,  and 
should,  therefore,  be  omitted  from  the  pleading.*  "All 
statements  which  need  not  be  proved  shall  be  omitted." 
(Common  Law  Procedure  Act,  1852,  s.  49.) 
•  It  is  obvious,  then,  that  the  question  whether  a  particular 
fact  is  or  is  not  material,  depends  mainly  on  the  special 
circumstances  of  the  particular  case.  It  is  a  question  which 
it  is  not  always  easy  to  answer,  and  yet  it  is  a  very  important 
one :  the  result  of  the  case  often  depends  on  the  ruling  of  the 
judge  at  the  trial  that  it  is  or  is  not  necessary  that  a  particular 
fact  should  be  proved.  Sometimes  it  is  material  to  allege  and 
prove  that  the  defendant  was  aware  of  a  certain  fact ;  at  other 
times  it  is  sufficient  to  aver  that  he  did  some  act,  without 
inquiring  into  the  state  of  his  mind.  In  some  cases  the 
defendant's  intention  is  material :  in  a  few  cases  his  motives. 
The  pleader  must  apply  his  knowledge  of  the  law,  or,  better 
still,  his  common- sense,  to  the  facts  stated  in  his  instructions, 
and  decide  for  himself  which  he  must  plead  and  which  he 
may  safely  omit.  Former  precedents  may  afford  him  some 
assistance ;  and  so  will  books  like  Roscoe's  Nisi  Prius.  But 
ip  the  end  he  must  rely  on  his  own  judgment.  No  general 
rule  can  be  laid  down. 

,  •  Seepos^,  p.  99. 
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If  after  consideration  you  are  still  in  doubt  whether  a  particular 
fact  is  or  is  not  material,  the  safer  course  is  to  plead  it,  if  you  think 
you  can  prove  it.  For  if  you  omit  to  plead  it,  and  it  is  held  to  be 
material,  you  cannot  give  any  evidence  of  that  fact  at  the  trial, 
unless  the  learned  judge  will  give  leave  to  amend,  which  will  only  be 
allowed  upon  terms,  such  as  payment  of  costs,  &c.  (See  Byrd  v. 
Nunn,  5  Ch.  D,  781  ;  7  Ch.  D.  284  ;  and  Brook  v.  Brook,  12  P.  D. 
19  ;  56  L.  J.  P.  108  ;  35  W.  Pt.  351 ;  57  L.  T.  425.) 

Illustrations. 

It  is  sufficient  if  a  pleading  "states  such  facts,  as  would,  if  proved  or 
admitted,  establish  the  plaintiff's  case."     Per  Dr.  Lushington  in 

The  West  of  England,  L.  E.  1  A.  &  E.  308 ;  36  L.  J.  Adm.  4. 

Here  is  a  Statement  of  Claim  in  which  the  most  material  allegation  of 
all  has  been  omitted  : — 

' '  The  defendant  instructed  and  employed  the  plaintiff  to  do  certain 
work  (specifying  it).     The  plaintiff's  charges  for  such  work  amounted  to 

£ ,  which  sum  the  defendant  promised  to  pay,  but  has  not  paid,  to 

the  plaintiff." 

The  consideration  for  any  contract  nut  under  seal  is  always  material, 
and  should  be  correctly  set  out  in  the  Statement  of  Claim,  except  in 
the  case  of  negotiable  instruments,  where  the  consideration  is  presumed 
{post,  p.  95).    If  the  contract  be  under  seal,  the  consideration  is  immaterial. 

In  an  action  against  a  bailee,  it  is  always  material  to  know  whether  he 
was  to  be  paid  for  his  services ;  as  this  affects  the  degree  of  diligence 
which  the  law  expects  from  him.  But  the  amount  of  his  remuneration 
is  not  material ;  it  is  sufficient  to  aver  that  he  was  to  cany  or  warehouse 
the  goods  "  for  reward." 

As  a  rule,  the  precise  wording  of  a  document  is  not  material,  and  it  is 
sufficient  to  state  briefly  its  effect. 
Order  XIX.  r.  21. 

In  an  action  for  the  recovery  of  land,  the  plamtiff  is  not  bound  to  set 
out  in  his  Statement  of  Claim  the  precise  words  of  the  will  under  which 
he  claims,  even  though  a  question  has  arisen  as  to  the  true  construction 
of  those  words.  It  is  enough  for  him  to  state  briefly  what  he  alleges  to 
be  the  effect  of  such  words. 

Darbyshire  v.  Leigh,  (1896)  1  Q.  B.  554  ;  65  L.  J.  Q.  B.  360. 

But  in  an  action  of  libel  or  slander  the  precise  words  complained  of  are 
material,  and  they  must  be  set  out  vcrlatim  in  the  Statement  of  Claim. 
Harris  v.  Warre,  4  C.  P.  D.  125 ;   48  L.  J.  C.  P.  310. 

So,  the  precise  wording  of  a  covenant  may  be  material  if  it  be  in  an 
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unusual  form ;  for  a  change  of  phrase  may  alter  the  legal  effect  of  the 
clause. 

Jlorse/all  v.  Testar,  7  Taunt.  385 ;   1  Moore,  89. 

Where  either  party  relies  on  any  custom  of  the  country  or  of  the  trade 
as  enlarging  or  restricting  the  rights  given  him  by  the  ordinary  law  of 
the  land  or  by  a  written  contract,  such  custom  must  be  specially  jjleaded 
with  all  necessary  detail.     See  the  replication  in 

Wigglesworth  v.  Dallison,  1  Smith's  L.  C.  (9th  ed.)  569. 
"Where   the  parties  expressly  agree  to   limit  the   liability  ordinarily 
imposed  on  either   of  them  in  contracts   of  the  particular   class,  such 
limitation  is  material  and    should    be   alleged   by  the   paity  who  first 
purports  to  set  out  the  true  contract. 

Sharland  v.  LeifcMld,  4  C.  B.  529 ;  16  L.  J.  C.  P.  217. 

Heath  v.  Durant,  12  M.  &  W.  438 ;  13  L.  J.  Ex.  95. 

Notice. 

In  an  action  on  a  bill  of  exchange  against  an  indorser,  the  holder  must 

allege  notice  of  dishonour ;  in  an  action  against  the  acceptor  he  need  not. 

Bills  of  Exchange  Act,  1882,  s.  48. 

In  an  action  by  a  creditor  against  a  surety,  there  is  no  need  to  allege 

that  the  creditor  gave  the  surety  notice  that  the  princijial  debtor  had 

not  paid. 

In  an  action  for  wrongfully  keeping  a  dog  accustomed  to  bite  men,  the 
plaintiff  must  show  that  the  defendant  knew  of  at  least  one  instance  in 
which  his  dog  had  bitten  a  human  being. 

Thomas  v.  Morgan,  2  C.  M.  &  E.  496  ;  4  Dowl.  223. 
Osborne  v.  ChocquecJ,  (1896)  2  Q.  B.  109;   65  L.  J.  Q.  B.  534. 
But  where  the  dog  has  bitten  cattle,  horses,  or   sheej),  proof  of  the 
scienter  (as  it  is  called)  is  not  necessary. 
28  &  29  Vict.  c.  60,  s.  1. 
T\Tiere  a  defendant  pleads  that  he  was  insane  at  the  date  of  the  contract 
he  must  prove  that  the  plaintiff  knew  that  he  was  then  insane. 

Imjwrial  Loan  Co.  v.  Stone,  (1892)  1  Q.  B.  599;  66  L.  T.  556. 
In  an  action  for  negligence  brought  by  a  servant  against  his  master  for 
injuries  resulting  from  the  unsafe  state  of  the  jn'emises,  the  Statement  of 
Claim  must  show  not  only  that  the  master  knew,  but   also    that    the* 
servant  did  not  know,  that  the  premises  were  in  a  dangerous  condition. 

Griffiths  V.  London  and  St.  Katharine  Bocks  Co.,  13  Q.  B.  D.  259. 

Action  on  a  bond,  the  condition  of  which  was  that  the  defendants  would 

keep  the  plaintiffs  harmless  and  indemnified  from  all  suits,  &c.,  of  one 

Thomas  Cook.     The  defendants  pleaded  that  they  had  kept  the  plaintiffs 

harmless,  &c.     The  plaintiffs  replied  that  Cook  sued  them  and  recovered 
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damages  wliicli  they  were  compelled  to  pay,  and  so  the  defendants  had 
not  kept  them  harmless,  &c.  The  defendants  rejoined  that  they  had  not 
any  notice  of  the  action  or  the  recovery  of  damages,  &c.  The  Court  held 
that  the  rejoinder  was  bad,  as  the  plaintiffs  were  not  bound  to  give  the 
defendants  notice  of  Cook's  action  against  them. 
Cutler  V.  Soi(thcr»,  1  Wms.  Saund.  116. 

Intention,  dtc. 

Whenever  an  injunction  is  applied  for,  it  is  material  to  allege  that  the 
defendant  threatens  and  intends  to  repeat  the  illegal  act  complained  of  ; 
unless  such  an  intention  can  be  readily  inferred  from  the  nature  of  the 
case  and  the  facts  already  pleaded. 

Sfannard  v.  Vestrtj  of  St.  Giles,  20  Ch.  D.  p.  195  ;  46  L.  T.  243. 

"Where  words  of  praise  are  spoken  ironically,  so  as  to  convey  a  defama- 
tory meaning,  it  must  be  averred  that  they  were  so  intended  and 
understood;  else  the  Statement  of  Claim  will  disclose  no  cause  of  action. 

In  an  action  brought  on  a  fraudulent  prospectus,  it  is  unnecessary  for 
the  plaintiff  to  state  the  'inotiucs  which  induced  the  defendants  to  issue  it, 
or  which  led  to  the  scheme  of  which  it  was  a  part ;  it  is  sufficient  to  state 
generally  that  the  statements  contained  in  the  prospectus  were  false  to 
the  knowledge  of  the  defendants. 

Herring  v.  Bischoffs/teim,  (1876)  W.  N.  77. 

Yet  where  collusion  is  alleged  between  A.  and  B.,  the  fact  that  A. 
knew  the  improper  motives  which  actuated  B.  is  material,  and  for  this- 
purpose  those  improper  motives  must  be  stated. 

British  Medical,  tfcc.  Life  Association  v.  Britannia  Fire  Association ^ 
o9  L.  T.  888. 

Where  it  is  alleged  that  the  defendant  has  obstructed  a  public  right  of 
way,  it  is  immaterial  to  allege  that  A.  B.  induced  the  defendant  to  do  so 
"for  his  own  private  interest,"  &c.  Plead  merely  that  the  defendant  has. 
obstructed  the  right  of  way :  it  does  not  matter  why  he  did  it. 

Murray  v.  Epsom  Local  Board,  (1897)  1  Ch.  35;  75  L.  T.  579. 

Provincial  Bank  of  Ireland  v.  Brocklebank,  26  L.  E.  Ir.  572. 

Where  defamatory  words  are  published  on  an  occasion  which  is  not 
privileged,  it  is  not  necessary  to  aver  that  they  were  published  maliciously. 
But  if  the  occasion  be  privileged,  then  malice  becomes  material. 

Anon.,  Style,  392. 

Belt  v.  Latves,  51  L.  J.  Q.  B.  359. 

Each  party  must  state  liis  whole  ease.  He  must  plead  all 
facts  on  which  he  intends  to  rely,  otherwise  he  cannot  strictly 
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give  any  evidence  of  them  at  the  trial.  The  Statement  of 
Claim  must  disclose  a  good  cause  of  action  :  the  defendant 
must  show  a  good  defence  thereto.  Omit  no  averment  which 
is  essential  to  success.  Do  not  plead  half  a  defence  and  leavc- 
the  rest  to  be  inferred. 


lUustrations. 

By  a  lease  dated  Marcli  '2nd,  1889,  the  j^laintiff  demised  a  liouse  to  A. 
for  the  term  of  twenty-one  years  at  the  yearly  rental  of  120/.,  payaLlo 
quarterly.  A.  is  dead ;  the  defendant  is  living  in  the  house ;  three 
quarters'  rent  is  in  arrear,  for  which  the  plaintiff  has  issued  a  writ. 
A  Statement  of  Claim  which  disclosed  those  facts  and  nothing  more- 
would  be  bad ;  the  plaintiff  must  show  that  defendant  is  assignee  of 
the  lease  and  liable  on  the  covenant  to  pay  the  rent  theieby  reserved ;' 
he  may  be  merely  a  sub-lessee  who  has  regularly  paid  his  rent  to  A.'s 
executors. 

Warden,  of  Sir  Ro'jer  Cliolmelei/'s  School  v.  Seivell  and  others, 
(1893)  2  Q.  B.  254 ;  41  W.  E.  637 ;  69  L.  T.  118. 

If  a  commoner  sue  for  a  nuisance  to  the  common  {e.g.,  where  the  defen- 
dant has  dug  a  jiit  in  the  common),  he  must  aver  that  his  enjoyment  of 
his  right  of  common  has  thex^eby  been  appreciably  impaired  [per  quod. 
communiam  sufwi  in  tarn  amplo  rnodo  habere  non  potuit);  as  otherwise  ho 
has  no  cause  of  atetion. 

Per  Lord  Holt,  C.  J.,  in  Ashhj  v.  White,  1  Sm.  L.  C.  (9th  ed.)at 
p.  296;  (lOthed.)  at  p.  253. 

Mary's  Case,  9  Eep.  113  ;  Co.  Litt.  56  a. 

And  see  Rose  v.  Groves,  5  M.  &  Gr.  613;  12  L.  J.  C.  P.  251. 

Dohson  V.  Blackmore,  9  Q.  B.  991  ;  16  L.  J.  Q.  B.  233. 

In  an  action  of  slander,  if  the  words  are  actionable  only  by  reason  of 
their  being  sjDoken  of  the  plaintiff  in  the  way  of  his  office,  profession,  or 
trade,  the  Statement  of  Claim  must  always  contain  an  averment  that  tht> 
l^laintiff  actually  held  the  office  or  carried  on  the  profession  or  trade  at 
the  time  when  the  words  were  spoken.  And  there  should  also  bo  an 
averment  that  the  words  were  spoken  of  the  plaintiff  with  reference  to- 
such  office,  profession,  or  trade. 

Gallwey  v.  Marshall,  9  Ex.  300  ;  23  L.  J.  Ex.  78  ;  2  C.  L.  E.  399. 

In  an  action  against  a  carrier  for  the  loss  of  a  parcel,  the  defendant 
cannot  set  up  at  the  trial  that  the  parcel  was  above  10/.  in  value,  and 
that  no  notice  of  its  value  was  given  at  the  time  of  its  being  delivered, 
as  required  by  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  unless  this  defence  has 
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been  specially  pleaded.     It  is  not  sufficient  merely  to  deny  tlie  contract 
alleged  by  the  plaintiff. 

Sijms  V.  Chaplin,  5  A.  &  E.  634 ;   1  X.  &  V.  129. 

Action  of  replevin  for  wrongful  seizing  of  cattle.  The  defendant 
avowed  taking  them  in  the  close  in  question  for  rent  in  arrear.  The 
plaintiff  pleaded  in  bar  to  this  avowry  that  the  cattle  were  not  levant  and 
couchant  on  the  close  in  question.  This  was  held  a  bad  plea.  For  it  is 
a  general  rule  of  law  that  all  things  upon  the  premises  are  distrainable 
for  rent  in  arrear,  and  the  levancy  and  couchancy  of  the  cattle  is  imma- 
terial, unless  under  special  circumstances  such  as  did  not  appear  by  the 
plea  in  bar  to  have  existed  in  this  case. 

Jones  V.  Puivell,  5  B.  &  C.  647  ;  8  D.  &  R.  416. 

See  also  Hall  v.  Tapper,  3  B.  &  Ad.  655. 

In  an  action  brought  by  a  commoner  against  a  stranger  for  putting  his 
■cattle  on  the  common,  per  quod  communiam  in  tarn  amplo  modo  habere  rion 
potuit,  the  defendant  pleaded  a  licence  from  the  lord  to  put  his  cattle 
there,  but  he  did  not  aver  that  there  was  sufficient  common  left  for  the 
commoners ;  this  was  held  to  be  no  good  plea,  for  the  lord  had  no  right 
to  give  a  stranger  such  licence  unless  there  was  enough  common  left  for 
the  commoners.  It  was  urged  that  it  was  rather  for  the  plaintiff  to  reply 
that  there  was  not  enough  common  left ;  but  the  Court  held  that  the 
defendant  was  bound  to  plead  all  such  facts  as  were  necessary  to  make 
good  the  defence  he  had  pleaded. 

Smith  V.  FevereU,  2  Mod.  6  ;  1  Freem.  190. 

Oreenhow  v.  Ilslvy,  Willes,  619. 

' '  Eegularlj'  whensoever  a  man  doth  anything  by  force  of  a  warrant  or 
authority,  he  must  plead  it." 

Co.  Litt.  283a;  ihid.  303b;  1  Wms.  Saund.  298,  n.  (1). 

Sometimes  the  whole  point  of  the  action  turns  on  one  minute 
allegation.     Thus : — 

In  an  action  of  trespass  for  assault  and  battery,  the  defendant  pleaded 
that  a  judgment  was  recovered  and  execution  issued  thereupon  against  a 
third  person,  and  that  the  j^laintiff ,  to  rescue  that  person's  goods  from 
the  execution,  assaulted  the  bailiffs,  and  that  in  aid  of  the  bailiffs  and 
by  their  command  the  defendant  molliter  manus  imposuit  upon  the  jilain- 
tiff,  to  prevent  his  rescue  of  the  goods.  It  was  held  that  it  was  unneces- 
sary to  aver  any  command  of  the  bailiffs,  for  even  without  their  command, 
the  defendant  might  lawfully  interfere  to  prevent  a  rescue,  which  is  a 
breach  of  the  peace. 

Bridcjirater  v.  ByihuKiy,  3  Lev.  113. 
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It  is  otherwise  if  not  done  to  prevent  a  rescue ;  for  in  a  case  where  the 
defendant  justifies  merely  as  assistant  to  and  by  command  of,  a  person 
executing  legal  process,  the  command  is  material,  and  must  be  alleged, 
as  without  it  the  defendant  would  be  a  mere  volunteer,  meddling  in  other 
people's  business. 

Britton  y.  Cole,  1  Ld.  Eaym.  305 ;   1  Salk.  409 ;  Carth.  443. 
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But  the  pleader  need  only  allege  facts  which  are  material 
at  the  present  state  of  the  action.  It  is  sufficient  that  each 
pleading  in  turn  should  contain  in  itself  a  good  prifud  facia 
case,  without  reference  to  possible  objections  not  yet  urged. 
It  is  not  necessary  to  anticipate  the  answer  of  the  adversary, 
which  according  to  Hale,  C.  J.,  is  "  like  leaping  before  one 
comes  to  the  stile."     {Sir  Ea/ph  Bovefs  Case,  Vent.  217.) 

"It  is  no  part  of  a  Statement  of  Claim  to  anticipate  the 
Defence,  and  to  state  what  the  plaintiff  would  have  to  say  in 
answer  to  it.  That  would  be  a  return  to  the  old  inconvenient 
system  of  pleading  in  Chancery,  which  ought  certainly  not  to 
be  encouraged,  when  the  plaintiff  used  to  allege  in  his  bill 
imaginary  defences  of  the  defendant,  and  make  charges  in  reply 
to  them."  {Per  James,  L.  J.,  in  Hall  v.  Ere,  4  Ch.  D.  at 
p.  345.)  So,  too,  it  is  quite  unnecessary  for  the  defendant  to 
excuse  himself  from  matters  of  which  he  is  not  yet  accused,  or 
to  plead  to  causes  of  action  which  do  not  appear  in  the  State- 
ment of  Claim.  {Rassam  v.  Budge,  (1893)  1  Q.  B.  571  ; 
62  L.  J.  Q.  B.  312;  41  W.  E.  377 ;  68  L.  T.  717.) 

Illustrations. 

In  an  action  of  debt,  it  is  "  prematui-e  "  for  the  plaintiff  to  allege  in  hi* 
Statement  of  Claim  facts  which  will,  he  hopes,  take  the  case  out  of  the' 
Statute  of  Limitations.  If  he  does,  "  the  defendant  need  not  answer  "" 
them. 

Hollia  V.  Palmer,  2  Bing.  N.  C.  at  p.  718. 

In  an  action  of  account,  it  is  sufficient  for  the  plaintiff  in  the  first 
instance  to  allege  facts  which  show  that  the  defendant  is  prima  facie 
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liable  to  account  to  the  plaintiff  for  certain  moneys.  If  the  defendant  in 
liis  Defence  sets  up  that  all  accounts  up  to  a  certain  date  were  settled 
between  them  (see  post,  p.  217),  it  will  then  be  for  the  plaintiff  to  state 
in  his  Reply  the  facts  which  may  entitle  him  to  have  such  settled  account 
ro-opened.  Such  facts  would  be  immaterial  in  the  original  Statement 
of  Claim. 

In  pleading  a  devise  of  land  it  is  enough  to  state  that  A.  was  seized  of 
the  land  in  fee,  and  devised  it  by  his  last  will  in  writing,  without  alleging 
that  A.  was  then  of  full  age.  For  if  he  were  under  twenty-one  when  he 
made  his  will,  it  is  for  the  other  party  to  show  this ;  it  need  not  be  denied 
1)}'  anticipation. 

Stowell  r.  Lord  Zouch,  Plowd.  376. 

So  in  a  declaratiou  of  debt  upon  a  bond,  it  is  unnecessary  to  allege  that 
the  defendant  was  of  full  age  when  he  executed  the  bond. 
Walsingham's  Case,  Plowd.  564. 
Sir  Ralph  Boveijs  Case,  Yent.  217. 

It  is  bad  pleading  in  a  Statement  of  Claim  for  trespass  and  conversion. 
of  goods  to  continue  thus  : — "  The  defendant  committed  the  alleged  tres- 
pass and  seized  and  carried  away  the  said  goods  under  colour  of  a  pretended 
bill  of  sale  alleged  to  have  been  given  him  by  the  plaintiff,  whereby,  &c. 
But  the  said  bill  of  sale,  if  any,  has  never  been  registered,  and  is  alsd 
void  in  law  because  it  is  not  in  conformity  with  the  form  in  the  schedule 
to  the  Bills  of  Sale  Act,"  «S:c.  This  is  leaping  before  you  come  to  the 
.stile.  Leave  the  defendant  to  set  up  his  bill  of  sale,  if  he  thinks  he  can 
make  anything  of  it ;  and  plead  its  invalidity  in  your  Eeply.  He  may 
have  some  other  perfectly  good  defence,  and  never  plead  the  bill  of  sale 
at  all. 

In  an  action  for  a  Hbcl,  it  would  be  bad  pleading  for  the  plaintiff  to 
say  in  his  Statement  of  Claim,  "The  defendant  will  contend  that  the  said 
words  are  part  of  a  fair  and  accurate  report  of  a  judicial  proceeding; 
l)ut  such  report  was  neither  fair  nor  accurate."  How  do  you  know  what 
the  defendant  will  contend  ?  Do  you  suggest  defences  to  your  opponent* 
There  is  no  necessity  for  the  plaintiff  to  mention  the  judicial  proceeding 
or  to  state  that  the  words  form  part  of  any  report. 

A  charterparty  contained  a  covenant  "  that  no  claim  should  be  admitted 
or  allowance  made  for  short  tonnage,  unless  such  short  tonnage  were 
found  and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be  taken  by 
foiir  shipwrights  to  be  indifferently  chosen  by  both  parties."  In  an  action 
brought  on  this  charterparty  to  recover  for  short  tonnage,  the  plaintiff 
had  a  verdict ;  and  the  defendants  moved  in  arrest  of  judgment  that  it 
had  not  been  averred  in  the  declaration  that  a  survey  was  taken,  and 
short  tonnage  made  to  appear.     But  the  Court  held  that  if  such  survey 
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had  not  been  taken,  this  was  matter  of  defence  which,  ought  to  have  been 
shown  by  the  defendants,  and  refused  to  arrest  the  judgment. 
Hotham  v.  East  India  Co.,  1  T.  E.  638;  1  Dougl.  272. 

In  an  action  brought  against  the  defendant,  as  executrix  of  J.  S.,  on  a 
bond  given  by  J.  S.,  in  his  lifetime,  she  pleaded  in  abatement  that  J.  S. 
died  intestate,  and  that  administration  was  gi'anted  to  her.  On  demurrer, 
it  was  objected  that  the  plea  was  insufficient ;  that  it  should  have  gone 
on  to  aver  that  she  never  meddled  with  the  estate  before  administration 
was  granted,  because,  if  she  so  meddled,  she  thereby  became  at  once  an 
executrix  de  son  tort,  and  as  such  would  be  jjroperly  sued  as  executi'ix, 
notwithstanding  the  subsequent  grant  of  letters  of  administration.  But 
the  Court  held  the  plea  good  in  that  respect.  And  Holt,  C.  J.,  said,  "  It 
is  enough  for  her  to  show  that  the  plaintiff's  writ  ought  to  abate  ;  which 
she  has  done  in  showing  that  she  is  chargeable  only  by  another  name. 
Then,  as  to  the  traverse  that  she  did  not  administer  as  executi'ix  before 
the  letters  of  administration  were  granted,  it  would  be  to  traverse  what 
is  not  alleged  in  the  plaintiff's  declaration ;  which  would  be  against  a  rule 
of  law,  that  a  man  shall  never  traverse  that  which  the  plaintiff  has  not 
iilleged  in  his  declaration." 

Poivers  V.  Cook,  1  Ld.  Eaym.  63 ;  1  Salk.  298. 

"  Neither  party  need,  in  any  pleading,  allege  any  matter  of 
fact  which  the  law  presumes  in  his  favour,  or  as  to  which  the 
bui'den  of  proof  lies  on  the  other  side."     (Order  XIX.  r.  25.) 

Illustrations. 

A  plaintiff  need  not,  in  his  pleading,  set  out  the  consideration  for  which 
u  bill  of  exchange  was  given  him,  when  he  sues  only  on  the  bill.  It  will 
be  for  the  defendant  to  plead  no  consideration.  It  is  otherwise  when  the 
plaintiff  siies  on  the  consideration  as  a  substantive  ground  of  claim ; 
then,  of  course,  he  must  allege  it  specifically. 
Order  XIX.  r.  25. 

In  an  action  for  goods  sold  and  delivered,  it  is  unnecessary,  in  addition 
to  the  allegation  that  the  plaintiff  sold  and  delivered  them  to  the  defen- 
dant, to  state  that  they  were  goods  of  the  plaintiff ;  for  a  buyer  who  has 
^.ccepted  and  enjoyed  the  goods  cannot  dispute  the  title  of  the  seller. 
Buller,  N.  P.  139. 

In  a  claim  for  money  lent,  it  is  unecessary  to  aver  that  the  money  was 
lent  by  the  plaintiff  to  the  defendant  at  his  request;  for  no  man  lends 
money  unasked. 

Victors  v.  Davics,  12  M.  &  W.  758  ;  13  L.  J.  Ex.  241. 

Where  the  plaintiff  is  or  was  in  possession  of  any  land  or  chattel,  it  is 
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sufficient  against  a  wrongdoer  to  aver  possession  only,  and  the  plaintiff 
need  not  set  out  liis  title  Oiniiia  prcesmmnitur  contra  sjwliatorcm. 
Armory  v.  Ddamiric,  1  Sm.  L.  C.  (9th  ed.)  385. 

Whenever  tlie  rule  of  law  applicable  to  the  case  has  an 
exception  to  it  (as  it  generally  has),  all  facts  are  material 
which  tend  to  take  the  case  out  of  the  rule  and  bring  it  within 
the  exception.  And  so  are  all  facts  which  tend  to  take  the 
case  out  of  the  exception  and  keep  it  within  the  rule. 

AVhenever  there  is  a  conflict  between  law  and  equity  on  any 
relevant  point,  all  facts  are  material  which  tend  either  to  raise 
or  oust  the  equity. 

Whenever  the  right  claimed  or  the  defence  raised  is  the 
creature  of  statute,  being  unknown  to  the  common  law,  every 
fact  must  be  alleged  necessary  to  bring  the  case  within  the 
statute. 

When  the  right  claimed  or  the  defence  raised  existed  at 
common  law,  but  the  common  law  applicable  to  the  case  has 
been  materially  altered  in  its  substance  by  statute,  all  facts 
are  material  which  tend  to  take  the  case  out  of  the  rule  at 
common  law  and  bring  it  within  the  statute.  And  so  are  all 
facts  which  tend  to  show  that  the  statute  does  not  apply  to 
the  particular  case. 

But  where  the  right  claimed  or  the  defence  raised  existed  at 
common  law,  and  the  subsequent  statute  has  not  affected  its 
validity,  but  merely  introduced  regulations  as  to  the  mode  of 
its  existence  or  performance,  the  statute  does  not  affect  the 
form  of  pleading.  It  is  sufficient  to  allege  whatever  wa& 
sufficient  before  the  statute.  (See  1  Wms.  Saund.  211,  n.  (2), 
276,  n.  (2)  ;  Birch  v.  Bellamy,  12  Mod.  540  ;  Chalie  v.  BekhaWy. 
6  Bing.  529.) 

Illustrations, 

At  common  law  the  assignee  of  a  debt  could  not  sue  at  all ;  in  equity 
he  could  sue  if  he  made  the  assignor  a  party.  Now  by  the  Judicature 
Act,   1873,  s.  25,  sub-s.  6,  he  can  sue  alone  if  the  debt  be  absolutely 


MATERIAL  FACTS.  97 

assigned  to  liiin  by  writing  under  the  hand  of  the  assignor,  and  express 
notice  in  writing  of  such  assignment  has  been  given  to  the  debtor. 
The  Statement  of  Claim  of  such  an  assignee  suing  alone  must  expressly 
allege — 

(a)  an  absolue  assignment 

(b)  in  writing ;  and 

(c)  notice  of  such  assignment 

(d)  given  in  writing  to  the  debtor. 

For  without  those  averments  the  case  is  not  brought  within  the  statute 
and  the  plaintiff  has  no  right  to  bring  the  action. 

Seear  v.  Laicson,  IG  Ch.  D.  121  ;  60  L.  J.  Ch.  139 ;  29  W.  E.  109  ; 
43  L.  T.  716. 

SatcJnvtU  v.  CJarJ^e,  66  L.  T.  641 ;  8  Times  L.  E.  592. 

Bradley  v.  CJiamberhjn,  (1893)  1  Q.  B.  pp.  441,  442. 

Hughes  v.  I'nmj^  House  Hotel  Co.  (No.  1),  (1902)  2  K.  B.  190. 

By  sect.  14  of  the  Conveyancing  Act,  1881,  a  landlord  cannot  eject  a 
tenant  for  breach  of  covenant  to  re^iair  without  serving  on  him,  a  reason- 
able time  before  the  writ  is  issued,  a  notice  in  writing  specifying  the 
repairs  that  are  needed  and  other  matters.  Need  a  landlord  suing  for 
recovery  of  possession  allege  in  his  Statement  of  Claim  that  he  did  give 
such  a  notice  a  reasonable  time  before  action  ?  No  :  for  he  has  a  perfectly 
good  right  of  entry  without  it ;  the  statute  merely  regulates  his  exercise 
of  that  right ;  in  other  words,  it  imiDoses  a  fresh  condition  precedent  to 
his  right  of  action.  His  due  performance  of  the  requirements  of  the 
statute  will  therefore  be  presumed  until  the  defendant  pleads  that  he 
never  was  served  with  any  such  notice.  For  the  form  of  that  plea,  see 
Bullen  &  Leake  (5th  ed.),  p.  764. 

A  plaintiff  need  not  show  in  his  Statement  of  Claim  that  the  Statute  of 
Frauds  has  been  complied  with.  It  is  for  the  defendant  to  plead  that  it 
has  not ;  and  it  will  then  be  for  the  plaintiff  to  prove  that  it  has. 

Catling  v.  King,  5  Ch.  D.  660 ;  46  L.  J.  Ch.  384 ;   25  W.  E.  550 ; 

36  L.  T.  526. 
Dairh'iis  v.  Lord  Penrlnjn,  4  App.  Cas.  51,  58;  48  L.  J.  Ch.  304  ; 

27  W.  E.  173;  39  L.  T.  583. 
Young  V.  Austen,  L.  E.  4  C.  P.  553 ;  38  L.  J.  C.  P.  233 ;  18  W.  E. 
63;  21  L.  T.  327. 

In  an  action  brought  against  a  husband  and  wife,  married  since  the 
passing  of  the  Married  Women's  Property  Act,  1874,  for  the  recovery  of 
a  debt  which  the  wife  contracted  before  the  marriage,  it  is  not  necessary 
for  the  plaintiff  to  allege  in  his  Statement  of  Claim  that  the  husband  has 
received  any  property  with  or  through  his  wife.     At  common  law  the 
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husband  is  liable  for  sucb  a  debt.     It  is  for  him,  therefore,  to  plead  tho 
statutory  restriction  of  bis  liability. 

Matthews  v.  Whittle,  13  Ch.  D.  811 ;  49  L.  J.  Cb.  359;  28  W.  E. 
822;  43  L.  T.  114. 

Conditions  Precedent. 

Neither  party  need  allege  the  performance  of  any  condition 
precedent.  The  party  who  desires  to  contest  the  performance 
or  occurrence  of  any  condition  precedent  must  raise  the  point 
specifically  in  his  pleading.  "  Subject  thereto,  an  averment 
of  the  performance  or  occurrence  of  all  conditions  precedent 
necessary  for  the  case  of  the  plaintiff  or  defendant  shall  be 
implied  in  his  pleading."      (Order  XIX.  r,  14.) 

Note  the  wording  of  this  rule.  It  does  not  say  such  an  averment 
is  immaterial ;  only  that  it  shall  be  implied.  There  is  a  reason  for 
this.  Although  it  is  no  longer  necessary  for  a  plaintiff  to  plead  the 
due  performance  of  all  conditions  precedent  to  his  right  of  action, 
yet  the  burden  of  provitiff  due  performance  is  still  on  him,  if  the 
defendant  specially  plead  non-performance.  In  former  days  it  was 
essential  for  a  plaintiff  to  set  out  in  his  declaration  every  condition 
precedent  to  his  right,  and  to  aver  the  due  performance  of  it  with 
all  particularity.  Then  came  the  Common  Law  Procedure  Act, 
1852,  s.  57  of  which  provided :  "  it  shall  be  lawful  for  the  plaintiff 
or  defendant  in  any  action  to  aver  performance  of  conditions  precedent 
generally,  and  the  opposite  party  shall  not  deny  such  averment 
generally,  but  shall  specify  in  his  pleading  the  condition  or  conditions 
precedent  the  performance  of  which  he  intends  to  contest."  And 
now  a  general  averment  of  the  due  performance  of  all  conditions 
precedent  is  implied  in  every  pleading. 

But  what  is  a  condition  precedent '?  and  how  does  it  differ  from 
the  material  facts  which  must  be  pleaded  ? 

Where  everji;hing  has  happened  which  would  at  common  law 
prima  facie  entitle  a  man  to  a  certain  sum  of  money,  or  vest  in  him  a 
certain  right  of  action  ;  and  yet  in  this  particular  case  there  is  some- 
thing further  to  be  done,  or  something  more  must  happen  before  he 
is  entitled  to  sue,  either  by  reason  of  the  jirovisions  of  some  statute, 
or  because  the  parties  have  expressly  so  agreed;  this  something  more  is 
called  a  condition  precedent.     It  is  not  of  the  essence  of  such  a  cause 
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of  action ;  but  it  has  been  made  essential.  It  is  an  additional 
formality  superimposed  on  what  otherwise  would  have  been  valid. 
Hence  the  plaintiff  can  draft  a  perfectly  good  Statement  of  Claim 
without  any  reference  to  it ;  and  it  is  for  the  defendant  to  raise  the 
point  if  he  thinks  the  plaintiff  has  not  performed  all  that  is  required 
of  him.  If  neither  party  refer  to  the  condition,  it  will  probably  be 
because  it  has  been  duly  comj^lied  with ;  anyhow  its  due  performance 
will  in  that  event  be  presumed. 

Illustrations. 
A.  agrees  to  build  a  house  for  B.,  according  to  a  specification  in  writing, 
for  3,000Z.  A.  has  built  the  house  according  to  the  specification.  But 
by  the  agreement  to  which  such  specification  is  scheduled  he  agreed  that 
payment  should  only  be  made  upon  the  architect's  certificate  that  so  much 
is  due.  Obtaining  and  presenting  such  a  certificate  is,  therefore,  a  con- 
dition precedent  to  his  right  to  receive  the  3,000?.  But  he  can  di'aft  a 
Statement  of  Claim  showing  a  good  prima,  fade  right  to  the  3,000/., 
without  mentioning  any  certificate.  It  will  be  for  the  defendant  to  plead 
that  the  architect  has  never  certified  that  the  amount  is  due. 

Precedent,  No.  78. 

And  see  Hotliam  v.  East  India  Company,  1  T.  E.  638,  ante,  p.  95. 
Notice  of  action  was  made  by  certain  pubUc  general  Acts  of  Parliament 
a  condition  precedent  to  a  plaintiff's  right  to  sue  various  public  function- 
aries.    But  these  Acts  are  now  all  repealed,  so  far  as  this  requirement  is 
concerned  by 

56  &  57  Vict.  c.  61,  s.  2. 
No  soHcitor  can  commence  an  action  for  his  costs  till  one  clear  calendar 
month  after  he  has  delivered  a  bill  (6  &  7  Vict.  c.  73,  s.  37).  Yet  he  need 
not  allege  in  his  Statement  of  Claim  that  he  duly  delivered  to  the  defen- 
dant a  bill  of  costs  in  accordance  with  the  Act.  The  defendant  must 
plead  that  no  bill  was  delivered ;  and  then  it  will  be  for  the  plaintiff  to 
prove  the  delivery. 

Lane  v.  Glennij,  7  A.  &  E.  83. 

Matters  affecting  Damages. 

A  "material  fact"  lias  been  defined  {ante,  p.  87)  as  a  fact 
which  is  essential  to  the  plaintiff's  cause  of  action  or  to  the 
defendant's  defence.  But  there  are  many  facts  which  are  not 
material  on  the  main  issue  whether  plaintiff  ought  to  succeed 
or  not,  and  which  yet  will  be  proved  and  discussed  at  the 
trial,   because   they   affect  the   amount   of   damages  which  he 
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will  be  entitled  to  recover.  Sucli  facts  are  called  "  matters 
in  aggravation  of  damages,"  or  "  matters  in  mitigation  of 
damages."  How  far  is  it  right  for  the  plaintiff  and  the 
defendant  respectively  to  state  such  facts  in  their  pleading  ? 

The  law  on  this  point  is  not  clear ;  but  the  better  opinion  is 
(in  spite  of  the  decision  in  MilUngton  v.  Loring,  6  Q.  B.  D. 
190)  that  matters  which  merely  tend  to  increase  or  diminish 
the  amount  of  damages,  and  which  do  not  concern  the  right  of 
action,  are  strictly  not  "  material  facts  "  within  the  meaning 
of  Order  XIX.  r.  4,  and  therefore  ought  not  to  be  pleaded. 
However,  the  law  on  the  point  being  somewhat  unsettled,  a 
convenient  but  illogical  practice  has  grown  up  at  chambers, 
which  allows  either  party  to  plead  or  not  to  plead  such  facts, 
according  to  his  pleasui-e.  If  you  wish  to  interrogate  about 
them,  it  is  as  well  to  plead  them. 

I  call  this  new  practice  illogical,  because  only  material  facts  may 
be  pleaded ;  and  each  party  must  plead  all  material  facts  on  which  he 
intends  to  rely.  There  is  no  intermediate  class  possible  of  facts  which 
are  so  far  material  that  you  may  plead  them  if  you  Hke,  and  yet  not 
so  material  that  you  are  obliged  to  plead  them. 

The  difficulty  is  caused  mainly  by  the  decision  in  MilUngton  v, 
Loring.  The  learned  j  udges  there  appeared  to  assume  that  any  fact 
which  it  would  be  open  to  either  party  to  prove  at  the  trial  was 
a  material  fact  within  the  rules  of  pleading.  The  application 
made  to  them  was  to  strike  certain  matters  out  of  the  Statement  of 
Claim  as  being  scandalous  and  embarrassing,  and  this  they  rightly 
refused  to  do.  They  did  not  expressly  decide  that  such  matters  coidd 
not  have  been  given  in  evidence  at  the  trial,  unless  they  had  been 
pleaded;  though  surely  that  is  the  logical  result  of  holding  that  they 
were  material  facts.  Pearson,  J.,  followed  MilUngton  v.  Loring  in 
Lumh  v.  Beaumont^  49  L.  T.  772.  Then,  again,  in  Scott  v.  Sampson 
(8  Q.  B.  D.  491 ;  51  L.  J.  Q.  B.  380;  30  W.  E.  541  ;  46  L.  T.  412), 
the  Divisional  Court  apparently  decided  that  a  defendant  must  always 
plead  facts  in  mitigation  of  damages  in  his  Defence.  But  that  was 
an  action  of  libel,  and  since  that  decision  a  new  rule  has  been  made, 
Order  XXXYI.  r.  37,  requiring  a  defendant  in  any  action  of  Hbel  or 
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slander,  wlio  has  cot  pleaded  a  justification,  to  deliver  to  the  plaintiff, 
seven  days  at  least  before  the  trial,  particulars  of  the  facts  on  whicli 
he  proposes  to  rely  in  mitigation  of  damages  ;  thus  clearly  implying 
that  such  a  defendant  is  not  bound  to  set  such  matters  out  in  his 
Defence. 

It  is  impossible  to  draw  any  clear  distinction  between  matters  in 
aggravation  and  matters  in  mitigation  of  damages  in  this  respect. 
If  the  former  are  material  facts,  the  latter  must  be  so  too.  Order 
XXI.  r.  4  throws  no  light  on  the  question  ;  it  merely  says :  "  No 
denial  or  defence  shall  be  necessary  as  to  damages  claimed  or  their 
amount,  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases,  unless 
expressly  admitted."  This  means  merely  that  a  defendant  need  not 
plead  to  the  concluding  paragraphs  of  the  Statement  of  Claim  in 
which  the  plaintiff  alleges  his  damage,  special  or  general.  It  has  no 
bearing  on  matters  which  the  defendant  proposes  to  allege  for  the 
first  time  in  mitigation  of  damages.  Matters  in  aggravation  and 
matters  in  mitigation  of  damages  must  be  subject  to  precisely  the 
same  rule.  If  so,  it  would  seem  to  follow  that  the  decisions  in  Wood 
V.  Earl  of  Durham,  21  Q.  B.  D.  501  ;  57  L.  J.  Q.  B.  547,  and  Wood 
v.  Cox,  4  Times  L.  E.  550,  practically  overrule  the  decision  of  the 
Divisional  Court  in  MilUngton  v.  Loring,  and  that  neither  matters  in 
aggravation,  nor  matters  in  mitigation,  of  damages  are  material  facts, 
and  that  therefore  strictly  neither  should  be  pleaded. 

At  the  same  time  there  seems  no  sufficient  ground  for  striking 
out  such  matters,  if  they  be  pleaded.  It  can  scarcely  be  said  that 
such  a  method  of  pleading  embarrasses  either  party,  for  it  gives  him 
notice  what  his  opponent's  case  will  bo  at  the  trial.  Hence,  if  such 
matters  are  pleaded,  as  a  rule  no  objection  is  made.  And  thus  has 
arisen  the  practice  which  I  have  described  as  convenient  though 
illogical. 

There  is,  however,  one  exception.  In  an  action  of  libel  or 
slander  the  defendant  may,  in  mitigation  of  damages,  by  a 
special  plea,  justify  part  of  the  words,  provided  such  part  is 
distinct  and  severable  from  the  rest.  {Davis  v.  Billing,  8 
Times  L.  R.  58.)  The  plea  must  distinctly  identify  the 
portion  justified.  {Vessey  v.  Pike,  3  C.  &  P.  512.)  Without 
such   a  plea  the   defendant   can   give   no   evidence  that  any 
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portion  of  his  words  is  true,  not  even  though  he  has  given  a 
notice  under  Order  XXXVI.  r.  37. 

In.  early  days,  when  the  Courts  were  very  strict,  they  punished 
either  party  who  pleaded  immaterial  facts  in  this  way :  If  his 
opponent  pleaded  to  such  immaterial  facts,  and  issue  was  joined 
thereon,  thej^  compelled  the  party  who  had  alleged  such  facts  to 
prove  them  literally,  although  they  were  immaterial ;  otherwise  he 
failed  in  his  action.  He  had  liimself  raised  the  issue,  so  he  must 
prove  it  or  take  the  consequences.  (See  Wood  v.  Budden,  Hobart, 
119  ;  Cudlip  V.  Rundle,  Carthew,  202  ;  Bristoiv  v.  Wriyht,  Douglas, 
665 ;  Sir  Francis  Leke's  Case,  3  Dyer,  365  ;  2  Wms.  Saund.  206  a., 
n.  (22).) 

Subsequently,  however,  the  Courts  adopted  a  far  better  method 
of  preventing  the  parties  from  raising  immaterial  issues.  They 
declared  that  "immaterial  allegations  were  not  traversable,"  i.e., 
neither  party  was  allowed  to  plead  to  any  immaterial  matter  in  his 
opponent's  pleading,  but  must  treat  it  as  surplusage,  and  leave  it 
alone.  Thus  no  issue  coidd  be  raised  on  it ;  and  the  party  pleading 
it  was  no  longer  bound  to  prove  it  at  the  trial.  (See  Lane  v. 
Alexander,  Yelverton,  122  ;  Osborne  v.  Rogers,  1  "Wms.  Saund.  267  ; 
Alsager  v.  Currie,  11  M.  &  W.  14.) 

And  now  the  Courts  never  compel  either  party  to  prove  at  the 
trial  more  than  the  substance  of  his  pleading,  even  though  his 
opponent  may  have  expressly  traversed  some  immaterial  averment 
contained  in  it. 
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(iii.)    EVERY   PLEADIXG    MUST   STATE    FACTS,    AND    NOT   THE 
EVIDENCE    BY   WHICH   THEY    ARE    TO    BE    PROVED. 

Facts  sliould  be  alleged  as  facts.  It  is  uot  necessary  to 
state  in  the  pleadings  circumstances  which  merely  tend  to 
prove  the  truth  of  other  facts  already  alleged. 

The  fact  in  issue  between  the  parties  is  the  factum  pro- 
hanclum,  the  fact  to  be  proved,  and  therefore  the  fact  to  be 
alleged.  It  is  unnecessary  to  tell  the  other  side  how  it  is  pro- 
posed to  prove  that  fact;  such  matters  are  merely  evidence, 
Jacfa  prohanfki,  facts  by  means  of  which  one  proves  the  fact 
in  issue.  Such  facts  will  be  relevant  at  the  trial,  but  they  are 
not  material  facts  for  pleading  purposes. 

This  was  always  a  clear  rule  of  the  common  law. 
^'Evidence  shall  never  be  pleaded,  because  it  tends  to  prove 
matter  in  fact,  and  therefore  the  matter  in  fact  shall  be 
pleaded."     {Bouinan''s  Case,  9  Eep.  9  b.) 

In  Chancery,  however,  this  rule  was  never  observed :  the  pleadings 
"there  were  lengthy  narratives  which  sometimes  became  intolerably 
prolix.  They  stated  the  evidence  on  which  the  party  proposed  to 
Tely  in  full  detail,  with  copious  extracts  from  the  material  docu- 
ments, and  a  great  deal  of  interesting  family  history.  They  were, 
in  fact,  more  like  lengthy  affidavits  than  modern  pleadings. 

This  was  to  some  extent  due  to  the  nature  of  the  matters  with 
which  equity  Courts  had  to  deal,  for  even  now  an  equitable  defence 
or  reply  is  pleaded  in  the  King's  Bench  Division  somewhat  more 
in  detail  than  is  usual  in  the  case  of  ordinary  legal  defences  or 
replies.  (See  Heap  v.  Marris,  2  Q.  B.  D.  G30  ;  46  L.  J.  Q.  B.  761.) 
Moreover,  it  is  not  always  easy  to  decide  what  are  the  facts  to  be 
proved,  and  what  is  only  evidence  of  those  facts.  The  question  is 
often  to  some  extent  one  of  degree.  "There  are  many  cases  in 
which  facts  and  evidence  are  so  mixed  up  as  to  be  almost  indis- 
tinguishable." {Smith  V.  West,  (1876)  W.  N.  55.)  But  in  most 
•cases  the  line  is  sharp  and  clear  between  the  fact  in  issue  and  the 
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evidence  hj  wliicli  that  fact  would  be  proved.  "The  difference^ 
although  not  so  easy  to  express,  is  perfectly  easy  to  understand." 
{Per  Brett,  L.  J.,  in  Phillpps  v.  Philipps,  4  Q.  B.  D.  at  p.  133.) 
"  It  is  an  elementary  rule  in  pleading,  that,  when  a  state  of  facts  is 
relied  on,  it  is  enough  to  allege  it  simply  without  setting  out  the 
subordinate  facts  which  are  the  means  of  producing  it,  or  the 
evidence  sustaining  the  allegation."  {Per  Lord  Denman,  C.  J.,  ia 
Williams  v.  Wilcox,  8  A.  &  E.  at  p.  331.) 

Illustrations. 

xVction  on  a  policy  of  insurance  on  the  life  of  A.  Defence  that  A.  com- 
niitted  suicide,  in  which  event  the  company,  by  the  express  terms  of  the 
policy,  is  not  liable.  The  issue  is,  Did  A.  kill  himself  ?  The  facts  that  he 
had  for  weeks  been  in  a  moody,  miserable  state,  that  he  bought  a  pistol 
the  day  before  his  death,  that  he  was  found  shot,  with  that  pistol  in  his 
liand,  that  on  him  was  found  a  letter  to  his  wife  stating  that  he  intended 
to  kill  himself,  &c.,  these  are  all  "  evidentiary  facts  "  which  go  to  prove 
the  fact  in  issue.  None  of  these  should  therefore  be  pleaded.  The 
Defence  should  merely  state,  "The  said  A.  died  by  his  own  hand,"  or 
whatever  are  the  exact  words  of  the  condition  on  the  back  of  the  policy. 
See  Borradaile  v.  Hunter,  5  Man.  &  Gr.  639. 

It  would  be  still  worse  pleading  to  aver  in  the  Defence  that  the  coroner 
had  held  an  inquest  on  A.'s  body,  and  the  jury  had  returned  a  verdict  of 
/do  de  se.  For  such  a  verdict  would  not  be  evidence  either  for  or  against 
the  company,  and  such  an  allegation  would  be  struck  out  as  an  attempt- 
to  prejudice  the  fair  trial  of  the  action. 

See  Smith  v.  The  British  Insurance  Association,  (1883)  W.  N.  232^ 
and  Lumh  v.  Beaumont,  49  L.  T.  772. 

Where  the  main  question  in  an  action  is.  Was  the  defendant  partner 
with  his  father  in  the  Lime  Street  business  ?  it  would  be  bad  pleading  to- 
allege  that  the  defendant  shared  in  the  profits  and  contributed  to  the 
losses  incurred  in  the  business,  or  any  other  facts  which  tend  to  show 
that  he  was  a  partner.  Plead  merely,  "The  defendant  throughout  the 
year  1899  carried  on  business  at  No.  21,  Lime  Street,  in  partnership  with 
his  father,  under  the  style  or  firm  of  '  Davis  &  Son.'  " 

If  the  only  point  in  dispute  be.  Had  A.  authority  to  make  this  contract- 
on  behalf  of  the  defendant?  the  plaintiff  may  plead  either  that  "the 
defendant  employed  A.  as  his  agent  to  make  this  contract  on  his  behalf," 
or  that  "  the  defendant  held  A.  out  as  having  authority  to  make  the  said 
contract  on  his  behalf."  But  he  may  not  allege  that  "  when  A.  made 
the  contract  he  represented  that  he  was  the  defendant's  agent,  and  had 
authority  from  him  to  enter  into  the  said  contract  on  his  behalf."    And  it 
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is  ridiculous  to  plead,  as  was  once  done,  that  A.  "has  all  along  been 
regarded  by  the  lessor,  the  bankers,  and  the  plaintiff  himself,  as  the 
agent  of  the  defendant." 

If  the  plaintiff's  case  is  that  certain  damage  has  happened  to  him  in 
consequence  of  some  wrongful  act  of  the  defendant's,  it  is  not  necessary 
to  set  out  the  facts  which  show  the  connection  between  the  damage  and 
the  wrongful  act.  These  are  but  evidence  of  the  plaintiff's  assertion  that 
the  damage  which  he  has  sustained  is  the  consequence  of  the  defendant's, 
act.  It  is  sufficient  to  allege  the  wrongful  act  in  the  Statement  of  Claim, 
and  then  to  continue,  "  The  plaintiff  has  thereby  suffered,  &c.,  and  been 
put  to  great  expense  in,  &c."  (specifying  the  damages). 

"  If  both  the  unlawful  act  and  the  consequence  are  stated,  it  is 
unnecessary  to  allege  the  means  by  which  that  act  produced  that 
consequence.  .  .  .  The  means  are  matter  of  evidence." 

Per  Lord  Mansfield,  C.  J.,  and  Buller,   J.,  in   Jlex  v.  Ecdes, 
3  Dougl.  at  p.  337. 

"  Where  the  facts  in  a  pedigree  are  facts  to  be  relied  upon  as  facts  ta 
establish  the  right  or  title,  they  must  be  set  out ;  but  where  the  pedigree 
is  the  means  of  proving  the  facts  relied  on  as  facts  by  which  the  right  or 
title  is  to  be  established,  then  the  pedigree  is  evidence  that  need  not  be 
set  out." 

Per  Brett,  L.  J.,  in  Philipps  v.  PliiJipps,  4  Q.  B.  D.  at  p.  134. 

In  an  action  of  covenant  the  plaintiff  declared  that  the  defendant  by 
indenture  demised  to  him  certain  premises,  with  a  covenant  that  he,  the 
defendant,  had  full  power  and  lawful  authority  to  demise  the  same 
according  to  the  form  and  effect  of  the  said  indenture ;  and  then  the 
plaintiff  assigned  as  a  breach  that  the  defendant  had  not  full  jiower  and 
lawful  authority  to  demise  the  said  premises  according  to  the  form  and 
effect  of  the  said  indenture.  Aiter  verdict  for  the  plaintiff  it  was  assigned 
for  error,  that  he  had  not  in  his  declaration  shown  "what  person  had 
right,  title,  estate  or  interest  in  the  said  premises,  by  which  it  might 
ai:)pear  to  the  Court  that  the  defendant  had  not  full  power  and  lawful 
authority  to  demise."  But  upon  conference  and  debate  amongst  the 
justices  it  was  resolved  "that  the  assignment  of  the  breach  of  covenant 
was  good,  for  he  has  followed  the  words  of  the  covenant  negatively;  " 
and  to  state  what  person  had  a  better  estate  or  interest  than  the  defendant 
in  the  demised  premises  would  be  pleading  evidence  of  the  main  allegation 
that  the  defendant  had  not  full  power  and  authority  to  demise. 
Robert  Bradslicuvs  Case,  9  Eep.  60  b. 

So,  to  a  claim,  for  labour  and  medicines  for  curing  the  defendant  of  a 
distemper,  the  defendant  pleaded  infancy.  The  plaintiff  replied  that  the 
action  was  brought  for  necessaries.  It  was  objected  to  this  replication, 
that  the  plaintiff'  had  not  set  out  how  or  in  what  manner  the  medicines. 
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■were  necessary  ;  but  it  was  adjudged  tliat  the  replication  in  this  general 
form  was  good. 

Hwjijins  V.  Wiseman,  Carth.  110. 
There  is  a  curious  long  plea  in  abatement,  which  occupies  eight  pages 
of  the  report,  in  which  all  manner  of  evidence  is  pleaded  to  show  that  the 
defendant  was  an  earl,  and  had  been  received  as  an  earl,  and  had  voted 
as  an  earl,  &c.,  but  it  strangely  enough  nowhere  contained  "a  distinct 
allegation  of  the  thing  to  be  proved,  that  the  defendant  tms  Earl  of 
Stirling  at  the  time  of  the  writ."     It  was  therefore  struck  out. 

Difjhy  V.  Alexander,  8  Bing.  416,  430. 
Where  time  has  not  been  made  of  the  essence  of  the  contract  it  is 
sufficient  to  aver  that  the  work  was  done  or  the  event  happened  ' '  within 
a  reasonable  time  in  that  behalf."  It  is  unnecessary  to  explain  that  the 
weather  was  bad,  or  that  the  men  struck  work,  or  to  state  any  other 
reason  why  it  took  so  long :  that  is  the  evidence  by  which  you  are  going 
to  prove  yoiu"  assertion  that  the  time  in  fact  occupied  was  a  reasonable 
time. 

Eaton  V.  SoHthhy,  Y/illes,  131,  post,  p.  118. 
"Where  the  plaintiff  pleaded  that  he  had  *'  been  informed  by  the  defen- 
dant" that,   &c.,  the  paragi'aph  was  struck  out.     This  was  stating  the 
evidence  by  which  he  proposed  at  the  trial  to  prove  the  fact  in  issue. 

Jones  V  Turner,  (1875)  W.  N.  239. 
A  Statement  of  Claim  set  out  in  full  a  multitude  of  letters  which  were 
said  to  be  material  because  they  contained  admissions.  But  the  Court 
held  that  if  that  were  so,  still  admissions  were  only  evidence,  and  that 
facts  and  not  evidence  should  alone  be  pleaded.  The  letters  were 
accordingly  struck  out. 

Davij  V.  Garrett,  7  Ch.  D.  473;  47  L.  J.  Ch.  218  ;  26  W.  B,.  225  ; 
38  L.  T.  77. 
The  plaintiff  alleged  that  certain  windows  of  his  were  ancient  lights. 
The  defendant  pleaded  that  in  another  action  the  plaintiff  had  sworn 
they  were  not  ancient.     This  allegation  was  struck  out. 

Lumb  V.  Beaumont,  49  L.  T.  772. 
"Where  M.  had  insured  his  life,  assigned  the  policy  to  the  plaintiff,  and 
disappeared,  and  the  defendant  has  reason  to  believe  that  the  disappear- 
ance was  fraudulent  and  collusive,  he  should  plead  merely  that  M.  is  not 
dead.  He  should  not  allege  a  conspiracy  between  M.  and  the  plaintiff, 
and  set  out  other  frauds  which  they  had  jointly  committed;  for  this  is 
merely  matter  which  goes  to  prove  that  M.  is  not  dead,  and  that  is  the 
real  question  at  issue  in  the  action. 

Provincial  Bank  of  Ireland  v.  Brocklebanl-,  26  L.  E..  Ir.  572. 

And   see  Murray  v.  Epsom   Local  Board,   (1897)  1  Ch.  35;  75 
L.  T.  579. 
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Wherever  it  is  material  to  allege  malice,  fraudulent  intention,  know- 
ledge, or  other  condition  of  the  mind  of  any  person,  it  shall  be  sufficient 
to  allege  the  same  as  a  fact  without  setting  out  the  circumstances  from 
which  the  same  is  to  be  inferred. 
Order  XIX.  r.  22. 

Wherever  it  is  material  to  allege  notice  to  any  person  of  any  fact, 
matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact, 
unless  the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred,  be  material. 
Order  XIX.  r.  23. 

So,  too,  it  is  sufficient  for  his  opponent  to  deny  notice  generally. 
Pennington  v.  Beeclicy,  2  Sim.  &  St.  282. 

Whenever  any  contract  or  any  relation  between  any  persons  is  to  be 
implied  from  a  series  of  letters  or  conversations,  or  otherwise  from  a 
number  of  circumstances,  it  shall  be  sufficient  to  allege  such  contract  or 
relation  as  a  fact,  and  to  refer  generally  to  such  letters,  conversations,  or 
circumstances  without  setting  them  out  in  detail.  And  if  in  such  case 
the  person  so  pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such  circumstances,  ho 
may  state  the  same  in  the  alternative. 
Order  XIX.  r.  24. 

In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled  account, 
the  same  shall  be  alleged  with  particulars,  but  in  every  case  in  which  a 
statement  of  account  is  relied  on  by  way  of  evidence  or  admission  of  any  ■ 
other  cause  of  action  which  is  pleaded,  the  same  shall  not  be  alleged  iu 
the  pleadings. 

Order  XX.  r.  8. 

That  is  to  say :  If  a  butcher  and  a  baker  each  deal  at  the  other's  shop, 
and  at  the  end  of  the  year  they  settle  accounts  and  strike  a  balance, 
showing  that  the  baker  owes  the  butcher  32Z.  18s.  7c?.,  and  the  baker 
checks  the  figures  and  agrees  to  the  balance,  then  that  is  a  settled  account, 
on  which  the  butcher  can  sue,  if  he  likes,  as  a  substantive  cause  of  action. 
If  he  sues  on  the  settled  account,  he  must  state  when  and  where  and 
between  whom  it  was  settled ;  but  he  should  not  refer  to  butcher's  meat 
or  to  loaves.  If,  on  the  other  hand,  he  prefers  to  sue  for  the  price  of 
butcher's  meat  sold  and  delivered,  giving  credit  for  the  amount  due  from 
him  for  bread,  he  can  do  so;  and  then  his  pleading  should  contain  no 
reference  whatever  to  the  account  stated,  as  it  is  in  that  action  but  an 
admission  that  so  much  is  due. 

Qqq  post,  pp.  200,  217,  and  Precedents,  Nos.  33,  81. 
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(iv.)    EVERY    PLEADING    MUST    STATE    MATERIAL    FACTS   IN    A 
SUMMARY   FORM. 

In  the  first  place,  material  facts  must  be  stated  clearly  and 
definitely.  Be  as  concise  as  you  can,  provided  you  do  no-t 
thereby  become  obscure.  Pleadings  are  useless  unless  they 
state  facts  with  precision.  The  names  of  persons  and  places, 
if  material,  must  be  accm'ately  given.  Avoid  pronouns ;  it 
often  is  not  clear  whom  you  mean  by  "he."  Repeat  "  the 
2:)laintiff,"  or  "  the  said  Johnson,"  whenever  "  he "  would 
be  ambiguous.  Use  relative  pronouns  as  little  as  possible ; 
when  you  do  use  them  see  that  each  has  its  proper  antecedent. 
Call  things  by  their  right  names,  so  far  as  you  can,  but  in 
any  event  always  allude  to  the  same  thing  by  the  same  name. 
Keep  to  the  same  phraseology  throughout  the  pleading.  If 
you  are  suing  on  a  document,  or  relying  on  an  Act  of  Parlia- 
ment, do  not  attempt  to  improve  on  the  language  of  either 
(however  strong  the  temptation  may  be,  especially  in  the 
latter  case).  A  change  of  phrase  suggests  a  change  of 
meaning. 

Illustrations. 

The  plaintiff  and  defendant  should  not  be  mentioned  by  name  in  the 
body  of  a  pleading.  They  should  always  be  called  "  the  plaintiff  "  and 
"  the  defendant,"  or,  if  more  than  one,  "  the  male  plaintiff,"  "the  female 
plaintiff,"  "the  defendant  Smith,"  "the  defendant  Eobinson,"  or,  if 
both  defendants  bear  the  same  surname,  "the  defendant  Henry,"  "the 
defendant  John." 

The  name  of  any  other  person,  not  a  party  to  the  suit,  should  be  given 
in  full,  if  known,  the  first  time  he  is  mentioned.  Afterwards  he  can  be 
referred  to  by  his  surname  only,  as  "  the  said  Johnson." 

It  does  not  matter  in  the  least  whether  you  allude  to  the  cottage 
claimed  by  the  plaintiff  as  "the  said  cottage,"  or  "the  said  house,"  or 
"the  said  messuage,"  or  "the  said  premises."  But  whichever  phrase 
you  use  the  first  time  should  be  used  throughout  the  pleading. 

It  will  lead  to  confusion  if  you  refer  to  the  same  document  sometimes 
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as  "the  indenture  of  May  20tli,  1899,"  sometimes  as  "the  said  lease," 
and  sometimes  as  "the  agreement  between  the  parties."  In  fact,  it  is 
technically  wrong  to  call  a  contract  under  seal  an  agreement. 

Land  was  limited  so  as  to  pass  from  A.  to  B.  on  A.'s  becoming  bank- 
rupt. B.  claimed  the  land,  and  pleaded  that  A.  had  become  insolvent. 
In  olden  time,  this  would  haye  been  bad  on  special  demurrer. 

A  policy  of  life  assurance  by  its  express  terms  becomes  void  "  if  the 
assured  shall  die  by  his  own  hand."     Do  not  plead  that  "  the  assured 
killed  himself,"  or  that  he  "committed  suicide."      Plead   in  the  verj' 
■words  of  the  policy,  "  the  assured  died  by  his  own  hand." 
See  Borradaile  v.  Hunter,  5  Man.  &  Gr.  639. 

A  poHcy  of  life  assurance  contained  a  condition  that  satisfactory  proof 
of  the  title  of  the  claimant,  and  of  the  age  and  death  of  the  assured,  must 
be  given  to  the  directors.  The  company  is  now  sued  on  the  policy,  and 
relies  on  the  fact  that  this  condition  has  not  been  complied  with.  Set  out 
the  condition,  and  then  aver  that  "  no  satisfactory  proof  of  the  title  of  the 
plaintiff  or  of  the  age  of  the  deceased  has  ever  been  given  to  the  directors 
of  the  defendant  company."  Do  not  plead,  as  was  once  done,  that  "no 
evidence  satisfactory  to  the  defendant  company,  either  of  the  date  of  the 
birth  of  the  assured,  or  the  plaintiff's  right  to  receive  the  sum  assured, 
has  ever  been  afforded  or  supplied  by  the  plaintiff,  though  he  has  been 
often  requested  by  the  defendant  comjiany  so  to  do."  Such  a  change  of 
phrase  is  unnecessary  and  confusing. 

Facts  should  be  alleged  as  facts.  Use  terse,  short,  curt, 
blunt  sentences,  all  in  the  indicative  mood.  Be  positive.  Do 
not  beat  about  the  bush.  Go  straight  to  the  point.  If  you 
mean  to  allege  a  particular  fact,  state  it  boldly,  jolainly, 
clearly,  and  concisely.  Avoid  all  "  ifs,"  and  all  introductory 
averments.  Avoid  all  periphrasis,  all  circumlocution.  A 
pleading  is  not  the  place  for  fine  writing,  but  simply  for  hard, 
downright,  business-like  assertion. 

Avoid,  too,  the  passive  voice :  always  use  the  most  direct 
and  straightforward  construction,  and  that,  as  a  rule,  will  be 
the  active  voice.  It  is  simpler  and  clearer  to  say,  "  He  repaid 
the  money  on  June  24th,  1898,"  than  to  say,  "The  money 
was  repaid  by  him  on  that  date." 

Above  all,  avoid  participial  phrases ;  never  say  that  the 
defendant,    being    so-and-so,    did    something.       Make    two 
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sentences  of  it ;  say  tliat  lie  was  so-and-so,  and  then  that  he 
did  something.  Avoid  all  clauses  that  are  introduced  hy 
"  being "  or  "  having."  If  a  fact  is  material,  it  should  be 
stated  as  a  positive  fact,  and  in  a  separate  sentence. 

Then,  again,  it  always  conduces  to  clearness  to  observe  the 
strict  order  of  time.  In  any  case  not  of  the  simplest,  dates 
are  of  the  greatest  importance.  The  only  way  to  tell  a  long 
or  complicated  story  clearly  and  intelligibly  is  to  keep  to  strict 
chronological  order. 

Illustrations. 

It  is  wholly  unnecessaiy  to  plead  : — 

' '  The  defendant  says  that  he  does  not  admit  that  the  goods  referred  to 
in  paragraph  3  of  the  Statement  of  Claim,  and  therein  alleged  to  have 
been  delivered  by  the  plaintiff  to  the  defendant,  or  any  of  them,  were  in 
fact  so  delivered,  and  he  puts  the  plaintiff  to  the  proof  of  such  delivery." 

Omit  all  preamble,  and  plunge  at  once  in  medias  res.     Plead  simply — 

"The  plaintiff  never  delivered  any  of  the  said  goods  to  the  defendant." 

Again,  it  is  quite  unnecessary  to  preface  any  plea  with  saving  clauses, 
such  as,  "In  the  alternative,"  or  "The  defendant  without  waiving  any 
other  ground  of  defence  says  that,  &c."  It  it  is  quite  unnecessary  too  to 
apologise  for  the  line  of  defence  which  you  adopt  or  to  explain  why  you 
think  fit  to  adopt  it. 

Here  is  a  badly  drawn  Statement  of  Claim  :  — 

"  The  defendant  is  indebted  to  the  plaintiff,  as  executor  of  Lavinia 
Jones,  deceased,  in  the  sum  of  231Z.  5s.  lOd.,  being  the  balance  stiE 
owing  of  a  sum  of  700?.  advanced  to  the  defendant  by  the  said  Lavirua 
Jones  in  her  lifetime,  repayable  on  demand,  with  interest  at  5  per  cent, 
per  annum." 

It  is  all  one  sentence,  and  the  facts  are  stated  in  inverse  order  of  date. 
Siu'ely  the  following  is  clearer  : — 

"1.  Lavinia  Jones,  deceased,  on  May  loth,  1892,  lent  the  defendant 
700?.  He  agreed  to  repay  her  the  sum  on  demand,  with  interest  at  the 
rate  of  5  per  cent,  per  annum,  payable  quarterly. 

"  2.  During  her  lifetime  he  regularly  paid  her  interest  at  the  said  rate 
when  and  as  it  became  due.  He  also  repaid  her  468?.  14s.  2d.  towards 
the  principal. 

"  3.  Lavinia  Jones  died  on  December  21st,  1895,  having  by  her  last 
will  appointed  the  plaintiff  her  executor. 

"4.  The  plaintiff,  as  such  executor,  claims  the  balance,  231?.  5s.  lOc?., 
with  interest  thereon  at  the  said  rate  from  September  29th,  1895,  to  date 
of  writ." 
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Form  No.  5  in  sect.  v.  of  Appendix  C.  to  the  Rules  of  tlie  Supreme 
Court  of  1883  appears  to  me  to  offend  against  the  rule  just  laid  down.  It 
begins  as  follows : — 

"The  plaintiff  has  suffered  damage  by  breach  of  contract  by  bill  of 
lading  of  goods  shipped  by  the  plaintiff,  signed  by  the  master  of  the  ship 
Mary,  as  the  defendant's  agent,  dated  the  1st  of  January,  1882." 

Here  there  are  three  distinct  allegations  depending  on  participles ;  and 
it  appears  to  be  left  to  implication  that  the  defendant  is  the  owner  of  tho 
ship.     Would  it  not  be  far  better  to  allege : — 

"  1.  On  January  1st,  1882,  the  plaintiff  caused  200  quarters  of  wheat 
to  be  shipped  on  board  the  defendant's  ship  Mary,  at  Bilbao. 

"2.  The  master  of  the  said  ship  received  the  same  to  be  carried  to 
London  ui^on  the  terms  stated  in  a  bill  of  lading,  which  he  then  signed 
and  of  which  the  following  clauses  are  material : — "  [//ere  state  the  clauses 
sued  on,  and  continue  as  in  parayraph  2  of  the  said  form.'] 

This,  then,  is  the  first  essential  of  good  pleading — to  be  cka)'. 
The  next  is  to  be  brief.  The  rules  of  1883  repeatedly  insist  on 
the  necessity  of  brevity. 

The  fundamental  rule  cited  at  the  head  of  this  chapter 
requires  that  "  every  pleading  shall  contain,  and  contain  only, 
a  statement  in  a  summary  form  of  the  material  facts  on  which 
the  party  pleading  relies." 

"  Such  statement  shall  be  as  brief  as  the  nature  of  the  case 
will  admit,  and  the  taxing  officer  in  adjusting  the  costs  of  the 
action  shall  at  the  instance  of  any  party,  or  may  without  any 
request,  inquire  into  any  unnecessary  prolixity,  and  order  the 
costs  occasioned  by  such  prolixity  to  be  borne  by  the  party 
chargeable  with  the  same."     (Order  XIX.  r.  2.) 

"The  forms  in  Appendices  C,  D.,  and  E.,  when  applicable, 
and  where  they  are  not  applicable,  forms  of  the  like  character 
as  near  as  may  be,  shall  be  used  for  all  pleadings,  and  where 
such  forms  are  applicable  and  sufficient,  any  longer  forms 
shall  be  deemed  prolix,  and  the  costs  occasioned  by  such 
prolixity  shall  be  disallowed  to  or  borne  by  the  party  so  using 
the  same,  as  the  case  may  be."     (Order  XIX.  r.  5.) 

Yet,  as  we  have  seen  [ante,  p.  90),  each  party  must  state  his 
"whole  case ;  he  cannot,  strictly,  prove  at  the  trial  any  material 
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fact  which  is  not  alleged  in  his  pleading.  Per  Sii'  J.  Hannen, 
in  The  Rardmck,  9  P.  D.  32 ;  53  L.  J.  P.  23 ;  and  see  Brook 
V.  Brook,  12  P.  D.  19 ;  56  L.  J.  P.  108.)  How,  then,  is  the 
necessary  brevity  to  be  attained  ? 

In  two  ways  : — 

I.  By  omitting  every  unnecessajy  allegation. 
II.  By    omitting    all    imnecessary    detail    when    alleging 
material  facts. 

I.  It  is  bad  pleading  to  insert  a  single  unnecessary  allegation. 

Illustrations. 

Neither  party  should  cite  public  Acts  of  Parliament,  or  state  in  his 
pleading  the  propositions  of  law  which  he  proposes  to  urge  upon  the 
Court. 

Neither  party  may  plead  the  evidence  by  which  he  proposes  to  prove 
the  facts  on  which  he  relies. 
Order  XIX.  r.  4. 
Neither  party  may  plead  to  any  matter  which  is  not  alleged  against  him. 
Bassam  v.  Budge,  (1893)  1  Q.  B.  571;  62  L.  J.  Q.  B.  312;  41 

W.  E.  377  ;  68  L.  T.  717. 
Powers  v.  Cook,  1  Ld.  Eaym.  63 ;  1  Salk.  298 ;  ante,  p.  95. 
Neither  party  need,  in  any  pleading,  allege  any  matter  of  fact  which 
the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof  lies 
upon  the  other  side. 

Order  XIX.  r.  25,  ante,  p.  95. 
Neither  party  need  allege  the  performance  of  any  condition  precedent ; 
such  an  averment  is  now  implied  in  every  pleading. 
Order  XIX.  r.  14,  ante,  p.  98. 
Neither  party  need  set  out  the  whole  or  any  part  of  any  document, 
■unless  its  precise  words  are  material.     It  is  sufficient  to  state  its  effect  as 
briefly  as  possible. 

Order  XIX.  r.  21. 
It  is  not  necessary  for  any  defendant  to  plead  any  denial  or  defence  as 
to  damages  claimed  on  their  amount ;  they  shall  be  deemed  to  be  put  in 
issue  in  all  cases,  unless  expressly  admitted. 
Order  XXI.  r.  4. 

It  is  unnecessary  for  either  party  to  plead  any  matter,  or  to  plead  to 
any  matter,  which  merely  affects  costs. 

It  is  vmnecessary  for  either  party  to  plead  to  his  opponent's  prayer  or 
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claim,  or  to  his  particulars,  or  to  any  matter  introduced  by  a  videJiat. 
He  need  only  deal  with  the  allegations  contained  in  the  body  of  the 
preceding  pleading. 

Neither  party  need  refer  in  his  pleading  to  any  item  for  which  his 
opponent  has  given  him  credit. 

It  is  unnecessary  for  either  ^larty  in  his  pleading  to  refer  to  any  inter- 
locutory proceeding  in  the  action,  or  to  recount  the  history  of  the  case 
since  writ. 

It  is  not  necessary  for  either  party  to  plead  any  fact  which  is  not  yet 
material  to  his  case ;  though  he  may  reasonably  suppose  that  it  may 
become  material  at  a  later  stage.     {Ante,  p.  93.) 

Neither  party  should  plead  to  any  matter  of  law  set  out  in  his  op2:)oneut's 
pleading.     This  may  be  treated  as  mere  surplusage. 

Richardson  y.  Maijor  of  Orford,  2  H.  Bl.  182 ;  post,  p.  14(j. 

II.  When  pleading  material  facts,  all  unnecessary  details 
should  be  omitted. 

A  certain  amount  of  detail  is  essential  to  ensure  clearness 
and  precision.  "  Although  pleadings  must  now  be  concise, 
they  must  also  be  precise."  {Per  Kay,  J.,  in  Touiisend  v. 
Parton,  30  W.  E.  287 ;  45  L.  T.  756.)  Indeed,  Order  XIX. 
r.  6,  expressly  requires  that  in  all  cases  "  in  which  particulars 
may  be  necessary  beyond  such  as  are  exemplified  in  the  forms 
aforesaid,  particulars  (with  dates  and  items,  if  necessary)  shall 
be  stated  in  the  pleading ; "  unless  the  particulars  be  of  debt, 
expenses,  or  damages,  and  exceed  tln-ee  folios  (216  words  or 
figures).  But  this  rule  does  not  state  what  particulars  are 
necessary,  or  what  degree  of  particularity  is  expected  of  the 
pleader.  Nor  does  any  other  rule  give  us  this  information. 
Hence,  by  virtue  of  Order  LXXII.  r.  2,  the  former  procedure 
and  practice  applies,  though  it  is  necessarily  qualified  to  some 
extent  by  the  important  alterations  made  by  the  Judicature 
Act.  Under  the  old  system  of  pleading  there  was  much 
learning  on  this  matter  of  "  certainty,"  as  it  was  called ;  and 
so  much  of  it  as  appears  likely  to  be  of  use  to  beginners  in  the 
art  of  pleading  under  the  present  system  will  be  found  in  the 
next  chapter. 

o.p.  I 
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Chapter  IX. 
CERTAINTY. 

Material  Facts  must  be  alleged  with  certainty. 

The  object  of  pleadings  is  to  ascertain  definitely  what  is 
the  question  at  issue  between  the  parties ;  and  this  object  can 
only  be  attained  when  each  party  states  his  case  with  precision. 
If  vague  and  general  statements  were  allowed,  nothing  would 
be  defined  ;  the  issue  would  be  "  enlarged,"  as  it  is  called ; 
and  neither  party  would  know,  when  the  case  came  on  for 
trial,  what  was  the  real  point  to  be  discussed  and  decided, 
{Per  Jessel,  M.  R.,  in  Tliorp  v.  Holdsicorth,  3  Ch.  D.  at  p.  639.) 
On  the  other  hand,  a  party  who  pleads  with  unnecessary 
particularity  may  thereby  fetter  his  hand  at  the  trial  (as  in 
James  v.  Smith,  (1891)  1  Ch.  384),  and  lay  on  himself  an 
increased  burden  of  proof  (as  in  West  v.  Baxendate,  9  C.  B.  141). 

The  amount  of  detail  necessary  to  ensure  precision  naturally 
varies  with  the  natiu-e  of  each  case.  The  only  general  rule 
that  can  be  laid  down  is  this — that  there  must  be  particularity 
sufiicient  to  apprise  the  Court  and  the  other  f>arty  of  the  exact 
nature  of  the  question  to  be  tried.  "  What  particulars  are  to 
be  stated  must  depend  on  the  facts  of  each  case.  But  in  my 
opinion  it  is  absolutely  essential  that  the  pleading,  not  to  be 
embarrassing  to  the  defendants,  should  state  those  facts  which 
will  put  the  defendants  on  their  guard,  and  tell  them  what 
they  will  have  to  meet  when  the  case  comes  on  for  trial." 
{Per  Cotton,  L.  J".,  in  Phili2)ps  v.  Philipps,  4  Q.  B.  D.  at  p.  139.) 

The   pleader,  then,  must   decide   for  himself  how  far  it  is 
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necessary  for  him  to  set  out  items  and  to  go  into  figures ;  how 
far  details  of  time  and  place  and  other  surrounding  circum- 
stances are  necessary  to  make  his  pleading  intelligible  and 
precise.  Experience  will  teach  him  this :  even  common  sense 
without  experience  will  help  him  much ;  for  our  law  is 
rapidly  degenerating  into  common  sense  ! 

Perhaps  the  best  test  is  this :  After  you  have  drafted  your 
pleading,  banish  your  instructions  from  your  mind  for  a  moment, 
and  imagine  yourself  a  stranger  coming  fresh  to  the  matter. 
Would  your  draft,  read  by  itself,  convey  to  his  mind  a  clear  con- 
ception of  your  client's  case  ?  If  not,  you  must  make  your  draft 
more  definite :  and  this  object  will  often  be  best  attained  by 
■omitting  half  of  it.  Length  does  not  conduce  to  perspicuity. 
Half  a  dozen  neat,  short  sentences,  each  clear  in  itself,  will  tell 
your  story  best. 

And  note  this  distinction.  If  you  omit  a  material  fact  altogether 
from  your  pleading,  this  sHp  may  lose  the  case  for  your  client,  as  in 
Collette  V.  Goode,  7  Ch.  D.  842;  and  ByrclY.  Ntmn,  5  Ch.  D.  781  ; 
7  Ch.  D.  284.  If  you  plead  the  fact,  but  with  insufficient  detail, 
the  worse  that  can  happen  is  that  your  opponent  may  obtain  an 
order  for  particulars,  the  cost  of  which,  however,  you  may  have 
to  pay. 

Illustrations. 

Where  tlie  plaintiff  claims  a  specific  sum  of  money  as  the  total  amount 
due  to  him  on  an  account  containing  many  items,  the  plaintiff  must  give 
particulars  sho-wing  how  that  figure  is  arrived  at.  Such  particulars 
should  be  stated  in  the  pleading  if  they  do  not  exceed  three  folios ;  if 
they  exceed  three  folios,  this  fact  should  be  stated  in  the  jjleading,  and 
particulars  must  be  delivered  sejiarately,  or  a  reference  made  to  some 
bill  or  account  already  delivered. 

Order  XIX.  r.  6. 

Pldlipps  V.  Philipps,  4  Q.  B.  D.  p.  131. 

Gunn  V.  Tucker,  7  Times  L.  E.  280. 

So  if  a  plaintiff  in  his  Statement  of  Claim  gives  the  defendant  credit 
for  a  certain  amount,  and  claims  to  recover  the  balance,  he  must  not 
merely  name  a  lump  sum,  but  state  the  dates  and  items  of  the  amounts 
credited.     For  without  this  information  the  defendant  cannot  tell  whether 


116  CERTAIXTY. 

it  is  necessary  for  him  to  plead  payment  or  set-off,  or  to  counterclaim  for 
the  Slims  which  he  has  paid  the  plaintiff. 

Goddeu  V.  CorsUn,  5  C.  P.  D.  17;  49  L.  J.  C.  P.  112;  28  W.  E. 
;5()5 ;  41  L.  T.  527. 
Similarly,  a  mortgagee  in  possession  who  admits  that  he  has  receivotB 
certain  sums  on  account  must  give  particulars  of  all  sums  received. 

Ktmp  V.  Goldherij,  36  Ch.  D.  50o  ;   36  W.  E.  278  ;  b^  L.  T.  736. 
But  if  a  general  account  is  claimed,  and  the  Court  sees  that  such  an 
account  must  be  taken,  then  no  such  particulars  need  be  given. 
A  iigustinus  v.  Nerinckx,  16  Ch.  D.  13 ;  29  W,  E.  225. 
lilaclde  V.  Osmaston,  28  Ch.  D.  119;  54  L.  J.  Ch.  473;  33  W.  E. 

158;  52L.  T.  6. 
Carr  v.  Anderson,  18  Times  L.  E.  206. 
Wliere  an  agreement  is  alleged  its  date  should  be  given;  it  should  also, 
as  a  rule,  be  stated  whether  it  was  made  verballj-  or  in  writing,  and  if  in 
writing  whether  under  seal.  But  a  party  who  alleges  a  verbal  agreement 
will  not  be  ordered  to  state  in  whose  presence  it  was  made,  as  this  would 
be  compelling  him  to  name  his  witnesses. 

Turquand  v.  Fearon,  48  L.  J.  Q.  B.  703 ;  40  L.  T.  543. 
Bade  v.  Jacols,  3  Ex.  D.  335 ;  47  L.  J.  Ex.  74 ;   37  L.  T.  621. 
In  an  action  for  false  and  fraudulent  misrepresentation  the  Statement 
of  Claim  should  state  whether  the  alleged  representations  were  oral  or  in 
writing,  and  when  and  where  each  of  them  was  made. 
Seligmann  v.  Young,  (1884)  W.  N.  93. 
In  an  action  of  libel  or  slander  or  slander  of  title  the  plaintiff  must  stato 
when  and  to  whom  (and  in  some  cases,  where)  each  publication  complained 
of  was  made. 

Boselley.  Buchanan,  IQQ.'Q.D.GbQ,;  55  L.  J.  Q.  B.  376;  34W.  E. 

488;  2  Times  L.  E.  367. 
Roche  V.  Meijhr,  (1896)  2  Ir.  E.  35. 

Damages. 
No  particulars  will  be  required  of  general  damage ;  for  this  the  law 
presumes  in  the  plaintiff's  favour.  But  special  damage  must  be  alleged 
with  sufficient  particularity  to  inform  the  defendant  of  the  natiu-e  and 
extent  of  the  loss  sustained.  And  the  plaintiff  will  not  be  allowed  to  give 
evidence  of  any  special  damage  which  is  not  claimed  explicitly ;  for  the 
defendant  cannot  be  sujiposed  to  have  anticipated,  or  to  be  aware  of,  such 
damage.  See  pp.  196,  197.  If  ambiguous  expressions  be  used  in  the 
Statement  of  Claim  which  may  or  may  not  amount  to  an  allegation  of 
special  damage,  the  Master  will  order  "particulars  of  special  damage,  if 
any  claimed";  and  the  plaintiff  must  then  give  particulars,  or  say 
definitely  that  he  does  not  claim  any  special  damage. 
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Time. 


In  an  action  on  anj'  negotiable  instrument,  its  date  and  amount  and 
tlie  parties  thereto  should  be  stated. 

WaJktr  V.  nichs,  3  Q.  B.  D.  8 ;  47  L.  J.  Q.  B.  27 ;  37  L.  T.  529. 
In  an  action  for  goods  sold  and  delivered,  the  date  and  amount  of  each 
•consignment  should  be  stated. 

Parpaite  Freres  y.  Dkhiuson,  26  W.  E.  479  ;  38  L.  T.  178. 
If  A.'s  sheep  stray  on  to  B.'s  land,  B.  may  distrain  them  as  damage 
Jeasard,  and  put  them  in  the  pound,  provided  the  pound  be  then  in  a 
proper  condition  to  receive  them.  If  the  common  pound  be  ujifit  he 
must  find  another,  though  such  unfitness  be  caused  by  accidental 
•circumstances,  such  as  recent  rain  or  snow.  And  in  an  action  by  A. 
against  B.  for  abusing  the  distress,  by  putting  the  animals  into  a  small, 
■wet,  or  muddy  pound,  it  will  be  of  no  avail  for  B.  to  plead  that  it  was  the 
manor  pound,  and  that  it  was  generally  in  a  proper  state  to  receive  such 
animals :  he  must  plead  that  it  was  in  a  proper  condition  at  the  time  of 
impounding. 

Wilder  v.  Speer,  8  A.  &  E.  547. 

Bi(jnell  V.  ClarTie,  5  H.  &  N.  485  ;  29  L.  J.  Ex.  257;  2  L.  T.  189. 

In  an  action  brought  by  a  lessor  against  a  lessee  during  the  continuance 
•of  the  term  for  breach  of  a  covenant  to  repair,  the  Statement  of  Claim 
must  state  the  time  which  the  term  still  has  to  run ;  for  on  this  depends 
the  value  of  the  lessor's  reversion. 

Turner  v.  Laml,  14  M.  &  W.  412. 
Murphy  V.  Murphrj,  (1903)  2  Ir.  E.  329. 
So  a  claim  for  rent  must  state  the  dates  at  which  the  rent  claimed 
iell  due. 

Btavfort  y.  Ledwith,  (1894)  2  Ir.  E.  IG. 

Where  the  defendant  has  pleaded  the  Statute  of  Limitations,  or  any 
other  defence  of  waiver  by  laches,  dates  are  most  material. 
See  App.  D.  sect.  YL,  Nuisance,  4. 
Reeves  y.  Butcher,  (1891)  2  Q.  B.  509 ;  60  L.  J.  Q.  B.  619. 

If  in  trespass  to  land  the  defendant  pleads  that  the  locus  in  quo  was  his 
freehold,  he  must  allege  that  it  was  his  freehold  ' '  at  the  time  of  the 
alleged  trespass  "  ;  otherwise  the  plea  is  insufficient. 
Com.  Dig.  Pleader  (E.  5). 

As  to  duration  of  time,  it  is  generally  sufficient  to  aver  that  the  work 
was  done,  or  that  some  event  happened,  "within  a  reasonable  time  in 
that  behalf." 

Action  of  replevin  for  seventy  cocks  of  wheat  which  the  defendant  had 
distrained  for  rent  in  arrear  while  they  were  standing  on  a  field  called 
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"Seven  Acres,"  portion  of  tlie  demised  premises.  The  plaintiff  pleadecl 
that  he  suffered  the  wheat  to  grow  until  it  was  ripe  and  ready  to  be  cut, 
and  then  cut  it  and  suif  ered  it  "to  lie  on  the  said  '  Seven  Acres '  until 
the  same  in  the  course  of  hiisbandry  was  fit  to  be  carried  away ;  and 
that  while  it  was  so  lying  the  defendant,  of  his  own  wrong,  took  and 
distrained  the  same  under  pretence  of  a  distress,  the  said  wheat  not  then 
being  fit  to  be  carried  away  according  to  the  course  of  husbandry,  &c." 
The  defendant  urged  among  other  objections  to  this  plea,  that  it  ought 
to  have  been  particxilarly  shown  therein  how  long  the  wheat  remained  on 
the  land  after  cutting,  that  the  Court  might  judge  whether  it  were  a 
reasonable  time  or  not.  But  the  Court  decided  against  the  objection : 
"  It  is  absurd  to  say  that  in  the  present  case  the  Court  must  judge  of  the 
reasonableness ;  for  if  so  it  ought  to  have  been  set  forth  in  the  plea 
not  only  how  long  the  corn  lay  on  the  ground,  but  likewise  what  sort  of 
weather  there  was  diuing  that  time,  and  many  other  instances  whicK 
would  be  ridiculous  to  be  inserted  in  a  plea.  We  are  of  opinion,  therefore,, 
that  this  matter  is  sufficiently  averred." 

Eaton  Y.  Southhij,  Willes,  131. 

Elliott  V.  Harchj,  3  Bing.  Gl  ;  10  Moore,  347. 

Place, 

In  an  action  for  the  recovery  of  land  the  property  must  be  described 
with  sufficient  certainty  to  enable  the  sheriff  to  put  the  plaintiff  in 
possession  of  it,  if  he  succeed  in  the  action. 

In  an  action  of  trespass  the  plaintiff  should  describe  the  close  on  which 
the  defendant  trespassed  so  as  to  identify  it. 

In  an  action  of  replevin  the  place  where  the  cattle  or  goods  were- 
distrained  is  material. 

3  Chitty  on  Pleading  (7th  ed.),  291. 

In  alleging  a  right  of  way  the  termini  of  the  way  should  be  stated. 

Harris  v.  Jenkins,  22  Ch.  D.  481  ;   52  L.  J.  Ch.  437  ;   31  W.  E. 

137  ;  47  L.  T.  570. 
Bouse  V.  Bardin,  1  H.  Bl.  351. 
SimmonsY.  Lilly  stone,  8  Exch.  431 ;  22  L.  J.  Ex.  217. 

There  was  formerly  a  special  reason  for  requiring  that  the  place  where- 
the  property  claimed  was  situated,  or  where  any  wrongful  act  was  com- 
mitted, should  be  stated  with  great  precision  in  the  declaration.  This 
was  necessary  in  order  to  enable  the  sheriff  to  summon  the  jury  from  the 
proper  venue.  Formerly,  every  issue  of  fact  had  to  be  tried  by  a  jury 
summoned  from  the  place  or  neighbourhood  where  the  facts  occurred,  or, 
as  it  was  then  called,  the  venue  or  visne  [vicinetum,  neighbourhood).  At 
first  the  jury  was  always  summoned  from  the  hundred  in  which  the  facts- 
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happened  ;  and  when  that  was  no  longer  necessary,  certain  actions,  which 
were  called  local  as  distinguished  from  transitory  actions,  still  had  to  be 
tried  in  the  cotuity  in  which  the  realty,  &c.,  was  situated.  But  in  1875 
all  local  venues  were  abolished  [Buchleij  v.  Hull  Docks  Co.,  (1893) 
2  Q.  B.  93;  62  L.  J.  Q.  B.  449;  69  L.  T.  347).  And  now  certainty  of 
place  is  only  necessary  to  give  reasonable  clearness  and  precision  to  the 
statement  of  facts;  the  Master  in  every  action  fixes  the  j^lace  of  trial 
(Order  XXXVI.  r.  1). 

Title. 

Where  either  party  claims  to  be  the  owner  of  any  property, 
real  or  personal,  or  of  any  right  or  interest  to,  in,  or  over  it, 
he  must  state  his  title  to  such  property,  right,  or  interest,  with 
all  due  particularity.     "  The  pleadings  must  show  title." 

But  very  different  degrees  of  particularity  are  necessary  in 
different  cases.  In  the  fii'st  place,  oui*  law  always  respects 
possession.  Possession  is  a  physical  fact,  and  an  obvious  one  ; 
it  is  wholly  distinct  from  ownership,  which  is  often  a  difficult 
question  of  law.  The  true  owner  of  a  field  or  of  a  chattel  may 
be  in  possession  of  it,  or  he  may  not.  Again,  he  may  be 
rightfully  out  of  possession,  as  where  he  has  let  it  to  a  tenant, 
or  lent  it  to  a  friend  ;  or  he  may  be  wrongfully  out  of  posses- 
sion, as  where  he  has  been  evicted  by  a  trespasser  from  the 
field,  or  where  the  chattel  has  been  stolen. 

A  man  may  be  said  to  be  in  possession  of  land  or  of 
a  chattel  whenever  he  has  full  and  uncontrolled  physical 
dominion  over  it.  Thus,  he  is  in  possession  of  a  house  when 
he  or  his  servants  are  living  in  it ;  if  he  or  they  are  absent 
from  it,  he  would  still  be  held  to  be  in  possession,  if  such 
absence  was  only  temporary,  or  if  ho  could  retm-n  and  re- 
enter at  any  moment,  if  he  chose,  without  asking  anyone's 
permission,  and  without  any  preliminary  ceremony.  But  the 
moment  anyone  else  enters  into  and  remains  on  the  premises 
A\ithout  his  consent,  the  former  possessor  is  ousted;  for  two 
persons  cannot  be  in  possession  of  the  same  property  at  the 
same  time  (unless  they  be  partners  or  joint  occupiers). 
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I.    Where  the  persoji  .s/ioniiirj   title    is    in   possession    or  urts   in 
possession  at  the  date  of  the  icrong  eomplained  of. 

As  against  a  wrong-doer,  it  is  always  sufficient  to  allege  a 
merely  possessory  title.  {Armory  v.  Delamirie,  1  Smith's 
Leading  Cases  (9tli  ed.),  p.  385.)  Thus,  in  trover,  detinue, 
or  trespass  to  goods  it  is  sufficient  to  describe  them  as  "  the 
goods  and  chattels  of  the  plaintiff  " ;  in  trespass  to  land  it  is 
sufficient  to  describe  the  locns  in  quo  as  the  "close  of-  the 
plaintiff,"  or  to  allege  that  "  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  close,"  describing  it.  So,  with  respect  to 
incorporeal  hereditaments,  it  is  sufficient  to  allege  that  the 
plaintiff  was  possessed  of  the  corporeal  thing  in  respect  of 
which  the  right  is  claimed;  e.g..,  "the  plaintiff'  was  possessed 
of  a  certain  messuage  "  (stating  its  name  and  situation),  "and 
that  by  reason  thereof  he  was  entitled  to  common  of  pasture," 
or  to  a  right  of  way,  &c. 

Illiistrations. 

In  an  action  of  trespass  it  is  sufficient  to  allege  that  tlic  defendant  broke 
and  entered  certain  land  of  tlie  plaintiff,  called,  »S:c.  (describing  it). 

In  an  action  of  trover  it  is  sufficient  to  say  that  the  defendant  converted 
to  his  own  use  the  plaintiff's  goods  (specifying  them). 

In  an  action  of  detinue  it  is  sufficient  to  allege  that  the  defendant 
detained  from  the  plaintiff  his  title-deeds  of,  &c.  (describing  the  land). 

In  an  action  for  obstructing  a  right  of  way  it  is  sufficient  to  allege  that 
the  plaintiff  was  possessed  of  a  certain  messuage,  the  occupiers  whereof 
had  from  time  immemorial  (or  for  so  many  years  before  suit)  enjoyed  as 
of  right  and  without  interrui)tion  a  way  from  the  said  messuage  across  a 
certain  close  called  Blackacre  to  a  public  highway,  and  back  again  from 
the  said  public  highway  over  the  said  close  to  the  said  messuage,  for 
themselves  and  their  servants,  on  foot  and  with  horses  cattle  and 
carriages,  at  all  times  of  the  year. 

See  2  &  3  Will.  IV.  c.  71,  and  C.  L.  P.  Act,  1852,  Sched.  B.  46,  47. 

As  to  pleading  a  prescriptive  right  at  common  law  to  an  easement,  or 
to  any  profit  or  benefit  taken  or  arising  out  of  land,  see  2  Wms.  Saunders, 
401,  a;  Attorney-General  v.  Gaanthit,  3  Y.  &.  J.  93;  Bullen  &  Leake, 
3rded.  p.  713;  5th  ed.  p.  864. 

As  to  pleading  a  period  of  prescription  under  the  Act,  see  sect.  5  of  the 
2  &  3  Will.  lY.  c.  71  ;  and  Bullen  &  Leake,  3rd  ed.  p.  71 1 ;  5th  ed.  p.  861. 
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A  defendant  wlio  is  in  possession  of  land  may  rely  on  that 
fact  and  nothing  else ;  he  need  not  state  what  particular 
estate  or  interest  he  claims  in  the  property.  This  privilege  is 
preserved  to  him  by  the  express  words  of  Order  XXI.  r.  21  : 
"  No  defendant  in  an  action  for  the  recovery  of  land  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless 
his  defence  depends  on  an  equitable  estate  or  right,  or  he 
claims  relief  upon  any  equitable  ground  against  any  right  or 
title  asserted  by  the  plaintiff.  But,  except  in  the  eases  herein- 
before mentioned,  it  shall  be  sufficient  to  state  by  way  of 
defence  that  he  is  so  in  possession,  and  it  shall  be  taken  to  be 
implied  in  such  statement  that  he  denies,  or  does  not  admit, 
the  allegations  of  fact  contained  in  the  plaintiff's  Statement 
of  Claim.  He  may  nevertheless  rely  upon  any  ground  of 
defence  which  he  can  prove,  except  as  hereinbefore  mentioned." 
(Seejoosif,  pp.  212,  213.) 

A  defendant  who  is  in  possession  of  a  chattel  is  in  a  some- 
what different  position  :  he  may,  if  he  think  fit,  content 
himself  with  denying  that  the  goods  are  the  plaintiff's,  and  so 
put  him  to  proof  of  his  title.  But  if  the  defendant  claims 
any  right  to  the  possession  of  the  chattel  apart  from  owner- 
ship, this  should  be  specially  pleaded  ;  otherwise,  as  soon  as 
the  plaintiff  proves  his  title,  the  right  to  the  possession  of  his 
own  property  (which  is  always  inherent  in  ownership)  will  at 
once  attach  and  displace  the  jjriiiid  facie  title  which  the  defen- 
dant derived  from  its  possession.  A  plaintiff  who  has  proved  his 
title  to  the  property  is  not  a  wrongdoer,  and  mere  possession  will  • 

not  avail  against  him. 

Ilhisfrations, 

In  an  action  for  the  recovery  of  land,  the  defendant  in  jiossession  need 
not  plead  that  the  plaintiff's  ancestor  demised  the  land  to  the  defendant 
for  a  term  of  years,  or  conveyed  it  to  him  bj'  way  of  mortgage  or  sale. 
But  he  must  plead  that  the  plaintiff's  ancestor  agreed  to  demise,  mortgage, 
or  sell  the  property  to  the  defendant ;  for  this,  in  the  absence  of  any 
formal  document  transferring  the  legal  estate  to  the  defendant,  woidd  be 
an  equitable  defence. 
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In  an  action  for  the  recovery  of  a  cliattel,  the  defendant  must  plead 
specially  that  it  was  hired  out  to  him  for  a  definite  period  not  yet  expired, 
or  lent  to  him  for  a  purpose  not  yet  accomplished,  or  pawned  to  him, 
or  that  he  has  a  lien  on  it  for  warehouse  rent,  or  any  other  lien.  For 
such  defences  admit  the  plaintiff's  title  to  the  ownershijj  of  the  goods, 
and  should  therefore  be  specially  pleaded  by  way  of  confession  and 
avoidance. 

But  neither  in  an  action  for  the  recover^'  of  land  nor  of  a  chattel  is  it 
necessary  for  the  defendant  to  plead  that  the  plaintiff's  ancestor  by  his 
marriage  settlement  vested  the  property  in  certain  trustees,  not  parties  to 
the  action,  in  whom  the  legal  estate  still  remains.  For  that  is  a  flaw  in 
the  plaintiff's  case  which  it  is  always  open  to  a  defendant  in  possession  to 
l^oint  out  and  rely  on  under  a  mere  traverse  of  the  plaintiff's  title. 

Possession  is  prima  facie  seisin  against  a  wrongdoer ;  and  any  one  who 
enters  on  land  which  is  in  the  possession  of  another,  against  the  will  of 
that  other,  is  deemed  a  wrongdoer  till  he  pleads  and  establishes  his  title 
to  the  land,  or  to  a  right  of  way  over  it.  If  therefore  in  an  action  of  tresj)ass 
for  assault  and  battery,  the  defendant  justifies  on  the  ground  that  tha 
plaintiff  wrongfully  entered  his  house,  and  was  making  a  disturbance, 
there,  and  that  the  defendant  gently  removed  him,  the  plea  should  be  in 
this  form :  ' '  the  defendant  was  lawfully  possessed  of  a  certain  dwelling- 
house,  &c. ;  and  while  he  was  so  possessed,  the  plaintiff  was  unlawfully 
in  the  said  dwelling-house,"  &c.  It  is  not  necessary  for  the  defendant  to 
show  any  title  to  the  house,  beyond  this  of  mere  jiossession. 
3  Chitt.  PI.  (7th  ed.)  323. 

So  in  an  action  of  trespass  for  seizing  cattle,  if  the  defendant  justifies  on 
the  ground  that  the  cattle  were  damage  feasant  on  his  close,  it  is  not- 
necessary  for  him  to  show  any  title  to  his  close,  except  that  of  mere 
possession. 

1  Wms.  Saund.  221,  n.  (1),  346;  2  Wms.  Saund.  285,  n.  (3); 
Bac.  Ab.  Trespass  (oth  ed.),  613. 

Where  it  is  suflScient  to  allege  such  a  mere  possessory  title,  it  is  a 
mistake  to  go  into  details  as  to  the  precise  estate  of  either  party. 
See  Cudlip  v.  Rundh,  Carthew,  202. 

Sir  Francis  Leke's  Case,  3  Dyer,  365;  2  Wms.  Saund.  206,  a  (22). 
Bristow  V.  Wright,  Douglas,  665. 

II.    Where    the  party    pleading    is    out    of  f)Ossession    and    his 
opponent  is  in  p)osscssion. 

Here,  if  the  party  pleading  claims  either  to  he  the  owner  of 
the  property  or  to  possess  a  right  to  the  immediate  possession 
thereof,  he  must  state  his  title  clearly. 
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This  is  easy  enougli  where  the  party  pleading  claims  the 
absolute  present  fee  simple.  In  that  case  he  need  say  no 
more  than  that  he  "  is  seised  in  fee  of  the  close  or  tenement  '* 
(describing  it).  He  need  not  show  the  derivation  or  com- 
mencement of  his  estate  ;  for  if  he  were  required  to  show 
from  whom  he  derived  his  title,  he  might,  on  the  same  prin- 
ciple, be  required  to  show  from  whom  that  person  derived  Msy 
and  so  back  ad  infinitum. 

There  is,  however,  one  exception  to  this  rule ;  where  in  the 
same  pleading  it  has  already  been  alleged  that  the  fee  was  in 
some  other  person,  the  party  pleading  must  show  how  the  fee 
passed  from  such  other  person  to  himself. 

Illustrations. 

If  A.  be  seised  in  fee,  it  is  sufficient  to  allege  this  simply,  without 
showing  when,  or  how,  or  from  whom  ho  derived  it. 
Co.  Litt.  303  b. 

Thougli  A.'s  fee  was  conditional  on  an  event  which  has  happened,  or  bo 
determinable  in  a  certain  event  which  has  not  happened,  he  may  allege  a 
l^resent  absolute  fee  without  qualification,  and  without  showing  its 
commencement. 

Seymour  s  Case,  10  Eep.  98  ;  Doctrina  Placitandi,  287. 

An  averment  that  A.  was  seised  in  fee  will  be  taken  to  mean  that  h.& 
was  solely  seised,  in  the  absence  of  anything  to  the  contrary. 
Gilbert  v.  Farlrr,  2  Salk.  629. 
Bonner  v.  WcdJitr,  Cro.  Eliz.  524. 

An  action  for  the  breach  of  a  covenant,  contained  in  a  lease  granted  by 
J.  S.  to  the  defendant,  was  brought  by  the  heir  of  J.  S.  after  his  death. 
The  plaintiff  having  alleged  that  J.  S.  was  seised  in  fee  when  he  granted 
the  lease,  must  proceed  to  show  how  the  fee  passed  to  himself,  viz. ,  bj- 
doscent. 

Cutlibertson  v.  Irviny,  4  Hurl.  &  X.  742 ;  G  Hurl.  &  IST.  135. 

But  where  the  party  pleading  has  only  an  estate  in  tail,  or 
for  life,  or  for  years,  or  any  other  particular  estate  (as  distinct 
from  an  estate  in  fee  simple),  or  where  his  estate  in  fee  simple 
is   not    yet   in    possession   but    is   an    estate   in   reversion   or 
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remainder,  there  sucli  title  must  be  fully  and  particularly 
alleged.     The  pleading  should  state  : — 

(i.)  The  tenure  (if  no  other  tenure  be  alleged  it  will  be 
assumed  to  be  free  and  common  socage). 

(ii.)  The  quantity  of  estate,  whether  an  estate  tail  or  for  life, 
or  pur  autre  vie,  or  widowhood,  or  merely  a  leasehold 
interest,  and  for  what  term. 

(iii.)  The  period  of  enjoyment.  (Dates  are  always  most 
material  in  any  case  of  disputed  title ;  and  the  com- 
mencement of  any  particular  estate  must  be  shown.) 

(iv.)  The  number  of  owners,  if  more  than  one,  at  any  stage 
of  the  story,  and  whether  joint  tenants  or  tenants  in 
common  or  coparceners. 

(v.)  The  manner  of  acquisition  or  devolution.  The  pleading 
must  show  who  granted  the  plaintiff  his  estate  in 
tail  or  for  life,  or  who  granted  the  lease  which  he 
now  holds  and  to  whom.  All  the  steps  in  the  title 
must  be  given,  and  the  general  nature  of  the  instru- 
ment must  be  stated :  e.g.,  whether  the  estate  or 
interest  passed  by  deed  or  will,  or  by  descent  on  an 
intestacy. 

There  was  formerly  one  case  in  which  a  defendant  was  permitted 
to  state  his  title  in  a  more  general  way.  In  a  plea  to  an  action  of 
trespass  to  land,  if  the  defendant  claimed  an  estate  of  freehold  in  the 
locus  in  quo,  he  was  allowed  to  plead  generally  "  that  at  the  time  of 
the  alleged  trespass.  &c.,  the  said  close  was  the  close,  soil  and 
freehold  of  the  defendant."  This  was  called  the  plea  of  libertim 
tenementum.  But  I  do  not  think  this  would  be  allowed  under  the 
present  rules.  The  plaintiff  is  in  possession ;  the  defendant  is 
setting  up  a  title  adverse  to  his,  is  in  fact  a  claimant  on  this  issue. 
Hence  I  think  the  principle  of  the  decision  in  Philipps  v.  Philipps, 
infra,  would  apply,  and  that  the  defendant  would  be  comj^elled  to 
state  whether  ho  claimed  the  fee  simple  or  some  lesser  estate,  and  in 
the  latter  case  to  state  when,  and  how,  and  by  whom,  such  estate 
was  created. 
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This  allegation  of  a  general  freehold  title  was  formerly  sustained 
by  proof  of  any  estate  of  freehold — whether  in  fee,  in  tail,  or  for  life 
only,  and  whether  in  possession,  or  expectant  on  the  determination 
of  a  term  of  years.  But  it  did  not  apply  to  the  case  of  a  freehold 
estate  in  remainder  or  reversion  expectant  on  a  particular  estate  of 
freehold  or  of  copyhold  tenure.  Where  the  close  was  the  defendant's 
freehold,  but  the  plaintiff  was  in  possession  under  a  lease  for  years, 
and  the  defendant  pleaded  liberum  tenementum^  it  was  held  that  the 
plaintiff  must  plead  the  lease  for  years  specially  in  confession  and 
avoidance  in  his  Eeply.  The  existence  of  the  lease  was  no  ground 
for  traversing  the  plea  of  Uherum  tenementum ;  it  was  consistent  with 
the  fact  that  the  defendant  was  the  freeholder;  indeed,  if  the 
defendant  himself  granted  the  lease,  its  validity  would  depend  on 
that  very  fact.  (See  5  Hen.  VII.  10  a,  pi.  2;  Wigglesivorth  v. 
Dallison,  1  Smith's  L.  C.  (9th  ed.)  569;  Doe  v.  Wright,  10  A.  &  E. 
763  ;  Ryan  v.  Clarl;,  14  Q.  B.  65  ;   18  L.  J.  Q.  B.  267.) 

Illustrations. 
In  an  action  for  the  recovery  of  land  of  which  the  plaintiff  has  never 
been  in  possession,  the  Statement  of  Claim  must  allege  the  nature  of  the 
deeds  and  documents  upon  which  he  reHes  in  deducing  his  title  from  the 
person  under  whom  he  claims ;  and  a  general  statement,  that  by  assur- 
ances, wills,  documents  and  Crown  grants  in  the  possession  of  the 
defendants,  without  further  describing  them,  the  plaintiff  is  entitled  to 
the  land,  is  embarrassing,  and  Hable  to  be  struck  out  under  Order  XIX. 
r.  27. 

Philipps  V.  Pliilipps,  4  Q.  B.  D.  127  ;    48  L.  J.  Q.  B.   135;    27 
W.  E.  436;  39  L.  T.  556. 

If  a  lease  be  granted  by  J.  S.  to  the  defendant,  and  the  plaintiff^ 
claiming  as  assignee  of  the  reversion,  sue  the  lessee  on  the  covenant 
therein  contained  for  rent,  he  must  precisely  state  the  conveyances,  or 
other  transfers  of  title  from  J,  S.  to  himself,  whereby  he  became  entitled 
to  the  reversion.  To  say  generally  that  the  reversion  came  to  him  by 
assignment  will  not  be  sufficient  without  circumstantially  alleging  all  the 
mesne  assignments.  The  devolution  of  the  estate  to  the  j^laintiff  must  be 
shown. 

1  Wms.  Saund.  112,  n.  (1). 

Cuthbertson  v.  Irving,  4  Hurl.  &  N.  742. 

Davis  V.  James,  26  Ch.  D.  778;  53  L.  J.  Ch.  523;  50  L.  T.  115. 
Where  a  plaintiff  claims  as  assignee  of  a  debt  originally  contracted 
between  the  defendant  and  A.,  he  must  show  in  the  body  of  his  pleading- 
how  he  derives  his  title;  he  must  allege  an  absolute  assignment  in  writing. 
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and  that  notice  in  writing  of  Bucli  assignment  was  given  to  the  defendant 
before  action,  otherwise  this  plaintiff  would  not  be  entitled  to  sue,  at  all 
events  without  joining  A.  as  a  co-plaintiif.  (Jud.  Act,  1873,  s.  25, 
sub-s.  6.) 

Seear  v.  Laioson,  16  Ch.  D.  121 ;  50  L.  J.  Ch.  139  ;  29  W.  R.  109. 

Satclmcll  V.  Glarhe,  66  L.  T.  641 ;  8  Times  L.  E.  592. 

Read  v.  Broivn,  22  Q.  B.  D.  128 ;  58  L.  J.  Q.  B.  120;  37  W.  E. 
131;  60  L.  T.  250. 

Bradley  v.  Chamherhjn,  (1893)  1  Q.  B.  pp.  441,  442. 
Where  a  party  claims  by  inheritance  as  heir  of  J.  S.,  he  must  show  how 
he  is  heir;  e.g.,  he  must  state  whether  he  was  J.  S.'s  son,  and  account 
for  his  elder  brothers,  if  there  were  any;  if  he  was  J.  S.'s  nephew,  this 
must  be  stated,  and  the  pedigree  pleaded  sufficiently  to  show  how  he  is 
nephew,  and  that  he  is  heir.     (See  ante,  p.  86.) 

Dumsday  v.  Hughes,  3  Bos.  &  Pul.  453. 

Roe  V.  Lord,  2  Blackstone,  1099. 

Palmer  v.  Palmer,  (1892)  1  Q.  B.  319;  61  L.  J.  Q.  B.  236. 

With  respect  to  all  particular  estates,  the  general  rule  is,  that  their 
commencement  must  be  shown.  If,  therefore,  a  party  sets  up  in  his  own 
favour  an  estate  tail,  an  estate  for  life,  a  term  of  years,  or  a  tenancy  at 
will,  he  must  show  the  derivation  of  that  title  from  its  commencement ; 
that  is,  ho  must  show  its  creation  by  the  last  person  seised  in  fee  simple 
in  possession,  and  each  subsequent  devolution  till  such  title  vests  in. 
himself,  stating  the  nature  and  effect  of  each  transfer  or  conveyance. 

Co.  Litt.  303  b;  1  Wms.  Saund.  187,  n.  (1). 

Scilly  V.  Dally,  2  Salk.  562. 

Jolws  V.  Whitley,  3  Wils.  72. 

Hendy  v.  Stephenson,  10  East,  60. 

Pinhorn  v.  Sousfer,  8  Exch.  138;  22  L.  J.  Ex.  IS. 
The  commencement  of  a  copyhold  estate  must  be  shown,  even  though 
it  be  copyhold  of  inheritance ;  for  the  fee  simple  is  in  the  lord.  But  it  is 
only  necessary  to  go  back  to  the  admittance  of  the  last  heir  or  sun^enderee; 
for  his  admittance  is  considered  as  in  the  nature  of  a  grant  from  the  lord 
and  may  be  so  pleaded. 

Pyster  v.  Hemling,  Cro.  Jac.  103. 

Brow7i's  Case,  4  Eep.  22  b. 

ShepJieard^s  Case,  Cro.  Car.  190. 

But  where  an  estate  has  been  already  laid  in  another  copyholder  from 
whom  the  party  pleading  claims,  and  it  becomes  necessary,  therefore,  to 
show  how  the  estate  passed  from  one  to  the  other,  the  conveyances 
between  the  copyhold  tenants  by  surrender  and  the  admittance  by  the 
lord,  &c.,  must  then  be  set  forth  according  to  the  fact. 
See  the  forms,  2  Chitt.  PL  (7th  ed.)  423. 
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Title  by  Estoppel. 

There  is  one  case  in  which  all  this  particularity  is  unneces- 
sary. No  title  need  be  shown  at  all  where  the  opposite  party 
is  edopped  from  denying  the  title. 

Thus,  if  a  lessor  sue  the  original  lessee,  or  anyone  who  has 
attorned  tenant  to  the  lessor,  on  the  covenants  of  the  lease,  he 
need  allege  no  title  to  the  premises  demised,  because  a  tenant 
is  estopped  from  denying  his  landlord's  title.  But  the  tenant 
is  not  bound  to  admit  title  to  any  extent  greater  than  would 
authorize  the  lease.  Hence,  if  the  action  be  brought  not  by 
the  lessor  himself  but  by  his  heir,  executor,  or  other  represen- 
tative or  assignee,  the  title  of  the  lessor  must  be  alleged,  in 
order  to  show  that  the  reversion  is  now  legally  vested  in  the 
plaintiff  in  the  character  in  which  he  sues.  (See"  Cuthhertson 
v.  Irving,  4  Hurl.  &  N.  742 ;  6  Hurl.  &  N.  135  (in  error)  ; 
Thrisctitt  v.  Martin,  3  Exch.  454  ;  and  the  judgment  of 
Willes,  J.,  in  Smith  v.  Scott,  6  C.  B.  N.  S.  771.)  So  if  the 
plaintiff  sue  as  heir,  he  must  allege  that  the  lessor  was  seised 
in  fee,  for  the  tenant  is  not  bound  to  admit  that  his  lessor 
was  seised  in  fee ;  and,  unless  he  was  so,  the  plaintiff  cannot 
claim  as  heir.  The  lessor  may  have  been  only  a  tenant  for 
life,  and  a  tenant  is  not  estopped  from  saying  that  his  land- 
lord's title  is  determined,  or  from  saying  that  he  paid  rent  to 
the  plaintiff,  not  as  liis  landlord,  but  as  collector  for  his  land- 
lord. [Jones  V.  Stone,  (1894)  A.  C.  122  ;  63  L.  J.  P.  C.  68  ; 
70  L.  T.  174.) 

rieading  Title  in  Another. 

So  far  we  have  dealt  with  the  case  where  the  party  pleading 
alleges  title  in  himself.  The  same  rules  apply  with  equal 
strictness  where  the  party  pleading  sets  up  title  in  some  third 
person,  from  whom  he  says  he  derived  the  authority  to  do  the 
act  complained  of.  For  instance,  where  a  servant  exercises  a 
right  of  way  by  his  master's  order,  the  right  must  be  pleaded 
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with  the  same  particularity  as  if  the  master  whose  authority 
he  pleads  had  heen  made  a  defendant. 

Next,  we  must  consider  the  case  where  a  party  alleges  title 
in  his  adversary,  with  the  object  of  making  him  liable  in 
respect  of  the  property,  real  or  personal. 

In  this  case  it  is  not  necessary  to  allege  title  more  precisely 
than  is  sufficient  to  show  a  liability  in  the  party  charged,  or 
to  defeat  his  present  claim.  The  reason  of  this  difference  is, 
that  a  party  may  be  presumed  to  be  ignorant  of  the  particulars 
of  his  adversary's  title,  though  he  is  bound  to  know  his  own. 
(See  Pdder  v.  Smith,  3  T.  R.  766  ;  Berkley  v.  distance,  4  T.  R. 
75;  At  tome //-General  v.  Jleller,  Hardr.  459.)  "It  lies  more 
properly  in  the  knowledge  of  the  lessor  what  estate  he  himself 
has  in  the  land  which  he  demises  than  of  the  lessee  who  is  a 
stranger  to  it."  {Robert  Bradshaw^s  Case,  9  Rep.  60  b ;  ante, 
p.  105  :  and  see  CudUj)  v.  Bundle,  Carth.  202.) 

In  order  to  show  a  liability  in  the  party  charged,  according 
to  the  rule  here  given,  it  is  in  most  cases  sufficient  to  allege 
that  your  adversary  is  in  possession,  and  to  prove  that  he  has 
some  present  interest  in  chattels,  or  is  in  actual  possession  of 
land.  But  this  form  of  pleading  is  ex  hi/pothesi  inapplicable 
if  the  interest  he  possesses  be  by  way  of  reversion  or  re- 
mainder. In  that  event  the  party  pleading  must  state  his 
opponent's  title  in  detail.  Then,  again,  there  are  cases  in 
which  to  charge  a  party  with  mere  possession  would  not  be 
sufficient  to  show  his  liability.  Thus,  if  the  defendant  be 
sued  as  assignee  of  a  term  of  years  for  arrears  of  rent  due 
under  a  covenant  in  the  lease  creating  that  term,  it  is  not 
sufficient  to  show  that  he  is  in  possession  of  the  property 
demised,  but  it  must  be  further  shown  that  he  is  in  possession 
as  assignee  of  the  term.  But  even  here  the  party  pleading  is 
not  expected  to  plead  all  the  details  of  the  various  assignments 
of  the  term ;  though  he  must  show  all  the  assignments  of  tho 
reversion ;  for  these  are  within  his  knowledge. 
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lUustruiions. 
In  an  action  of  debt,  wliere  the  defendant  is  sued  for  rent  as  the 
^assignee  of  the  term  after  several  mesne  assignments,  it  is  sufiBcient,  after 
..stating  the  original  demise,  to  allege  that  "after  making  the  said  inden- 
ture, and  during  the  term  thereby  granted,  all  the  estate  and  interest  of 
the  said  E.  F."  (the  original  lessee)  "  of  and  in  the  said  demised  premises 
by  assignment  came  to  and  vested  in  the  defendant,"  without  further 
showing  the  nature  of  the  mesne  assignments.  For  the  plaintiff  is  a 
stranger  to  the  defendant's  title,  and  therefore  cannot  set  it  out  more 
particularly. 

Cotes  V.  Wade,  1  Lev.  190 ;  1  Rid.  298. 

1  Wms.  Saund.  112,  (b)  n,  (4). 

DerisJey  v.  Cusfance,  4  T.  E.  75. 
Upon  the  same  principle,  if  title  be  laid  in  an  adversary  by  descent — as, 
ior  example,  where  an  action  of  debt  is  brought  against  an  heir,  on  the 
bond  of  his  ancestor — it  is  sufficient  to  charge  him  as  an  heir,  without 
showing  how  he  is  heir,  viz. ,  as  son  or  otherwise  ;  though  where  a  party 
seeks  to  entitle  himself  by  inheritance,  the  mode  of  descent  must  be 
alleged,  as  we  have  seen  a7ite,  pp.  124,  125. 

Dcnliam  v.  Stejihenson,  1  Salk.  355. 

Pleading  AidJiorify. 
Whenever  the  party  pleading  seeks  to  justify  an  act  prima 
J'acie  unlawful,  lie  must  show  his  authority  or  excuse  with  pre- 
cision.    If  he  seeks  to  justify  it  by  virtue  of  any  writ,  warrant, 
.precept,  or  other  authority,  he  must  set  it  forth  particularly  in 
his  pleading.     If  he  plead  that  he  did  the  act  by  the  command 
of  A.,  he  must  further  show  that  A.  had  legal  right  and  title 
so  to  command.     If  the  plaintiff  is  in  possession  of  any  land 
or  goods,  or  can  otherwise  make  out  a  j-jrwwa  facie  title  to  them, 
it  is  not  enough  for  the  defendant  to  show  a  better  title  in 
some  third  person ;  he  must  also  show  that  he  acted  as  agent 
for  such  third  person  at  the  time  he  did  the  act  complained 
of.     (Or,  in  the  language  of  the  defunct  pleaders,  a  defendant 
cannot  set  up  a  jus  terfii,  unless  he  also  plead  authority.) 

Illustrations. 
If  you  trespass  on  land  of  which  I  am  in  possession,  it  is  immaterial 
that  the  land  really  belongs  to  A.,  unless  you  claim  through  or  under  A., 
or  acted  by  his  authority. 

O.P.  K 
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If  I  deposit  goods  with  a  warehouseman,  and  he  subsequently  refuses 
to  deliver  them  up  to  mo,  it  is  not  enough  for  him  to  plead  that  they 
belong  to  B.  (for  he  received  them  from  me) ;  he  must  go  further,  and 
plead  that  he  refused  to  redeliver  them,  relying  upon  the  title  and  by  the- 
authority  of  B. 

Thome  V.  Tilburi/,  3  H.  &  N.  534 ;  27  L.  J.  Ex.  407. 

lilddJe  V.  Bo7iiJ,  6  B.  &  S.  225;  34  L.  J.  Q.  B.  137. 

Ex  parte  Bavies,  19  Ch.  D.  86 ;  30  W.  E.  237 ;  45  L.  T.  632. 

The  bailee  of  goods  cannot  avail  himself  of  the  title  of  a  third  person  to 
the  goods  as  a  defence  to  an  action  of  detinue  by  the  bailor,  except  by 
further  showing  that  he  is  defending  the  action  on  behalf  and  by  tho 
authority  of  such  third  person. 

Rogers  \.  Lambert,  (1891)  1   Q.  B.  318;  60  L.  J.  Q.  B.  187;  3i> 

W.  E.  114;  64  L.  T.  406. 
Henderson  v.  Williams,  (1895)  1  Q.  B.  521;  64  L.  J.  Q.  B.  308; 

43  W.  E.  274;  72  L.  T.  98. 

In  an  action  brought  by  a  commoner  against  a  stranger  for  putting  his 
cattle  on  the  common,  per  quod  commu7iiam  in  tarn  amplo  modo  habere  nan 
■potuit,  the  defendant  pleaded  a  licence  from  the  lord  to  put  his  cattle 
there,  but  he  did  not  aver  that  there  was  suflScient  common  left  for  the 
commoners.  This  was  held  to  be  no  good  plea  ;  for  the  lord  had  no  right 
to  give  a  stranger  such  licence,  unless  there  was  enough  common  left  for 
the  commoners. 

Smith  V.  Feverell,  2  Mod.  6 ;  1  Freeman,  190. 

"With  respect  to  acts  vali.d  at  common  law,  but  regulated  as  to  the 
mode  of  performance  by  statute,  it  is  sufficient  to  use  such  certainty  of 
allegation  as  was  sufficient  before  the  statute.     See  ante,  p.  96. 

Anon.,  2  Salk.  519. 

4  Hen.  VII.  8 ;   1  Wms.  Saund.  211,  n.  (2) ;  276,  n.  (2). 

Birch  V.  Bellamy,  12  Mod.  540. 

But  where  an  act  is  prima,  facie  illegal,  all  facts  necessary  to  prove  its 
legality  must  be  alleged  and  proved  with  great  particularity.  E.g.,  in  an 
action  of  replevin  [post,  p.  205),  if  the  defendant  justifies  taking  the  cattle 
by  alleging  that  he  was  bailiff  of  a  landlord  who  distrained  them  for  rent, 
he  must  show  by  his  plea  that  the  land  on  which  such  distress  was  made 
was  demised  at  a  rent  certain,  specifying  it,  and  that  the  rent  was  in 
arrear ;  but  he  need  not  set  out  the  lessor's  estate  or  title,  or  any  particu- 
lars of  the  demise,  except  the  rent.  So  if  the  defendant  justifies  seizing  a 
horse  as  a  heiiot  due  to  the  lord  of  a  manor,  he  must  show  that  he  was 
the  officer  of  the  lord,  and  authorized  to  seize  heriots  for  him ;  that  the 
land  on  which  the  horse  was  seized  was  parcel  of  the  manor ;  that  the 
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tenant  liad  recently  died ;  and  that  the  heriot  was  due ;  but  he  need  not 
set  out  the  estate  or  title  of  the  lord  of  the  manor, 

11  Geo.  11.  c.  19,  8.  22;  and  see  Precedent,  No.  98. 
But  this  section  does  not  apply  to  the  case  of  a  distress  made  by  a 
defendant  on  whose  land  the  plaintiff's  cattle  had  been  straying  and  doing 
damage.  Hence,  in  an  avowry  for  distress  damage  feasant  (as  such  a 
defence  was  formerly  called),  the  defendant  is  still  bound  to  justify  with 
full  particidarity ;  he  must  show  that  the  cattle  were  damaging  him,  else 
he  would  have  no  right  to  distrain.  But  need  he  plead  his  exact  estate 
or  interest  in  the  land  on  which  the  cattle  were  straying  ?  Surely  not 
if  he  were  in  possession.  (See  ante,  p.  120.)  Here  we  have  a  conflict 
between  two  rules.  And  it  has  been  decided  that  it  is  not  enough  for  the 
defendant  to  plead  possession  merely ;  that,  if  a  tenant,  he  must  state  the 
details  of  his  tenancy,  &c.,  if  a  freeholder,  he  must  plead  that  the  land 
is  his  freehold ;  but  that  he  need  not  go  oq  to  state  whether  he  be  seised 
in  fee,  in  tail,  or  for  life.     See  Precedent,  No.  99. 

Per  BuUer,  J.,  in  Dovastan  v.  Paijne,  2  H.  Bl.  530;  2  Sm.  L.  C. 
9th  edit.  154. 

Eawhins  v.  Eckles,  2  Bos.  &  Pull.  359,  361,  n.  (a). 

Bullen  &  Leake,  3rd  edn.  at  p.  782  ;  5th  edn.  at  pp.  954,  957. 

Where  the  act  complained  of  was  done  in  the  execution  of 
judicial  process,  it  is  not  sufficient  for  the  defendant  to  allege 
generally  that  he  so  acted  by  virtue  of  a  certain  writ  or 
warrant  directed  to  him  ;  he  must  set  it  forth  particularly  in 
his  plea.  (1  Wms.  Saund.  298,  n.  (8)  ;  Co.  Litt.  303  b.)  If 
the  party  pleading  be  an  officer  of  the  Court,  he  need  not  also 
set  out  the  judgment  on  which  such  writ  or  warrant  was 
founded ;  for  it  is  his  duty  to  execute  the  process  of  the  Court 
without  inquiring  into  the  validity  or  even  the  existence  of  the 
judgment.  {Andreus  v.  Marris,  1  Q.  B.  8  ;  Deics  v.  Rileij,  11 
C.  B.  434.)  But  if  the  party  pleading  be  not  an  officer  of  the 
Court,  he  must  set  out  the  judgment  as  well  as  the  writ.  [Per 
Holt,  C.  J.,  in  Britton  v.  Cole,  1  Ld.  Eaym.  305  ;  Carth.  443  ; 
Barker  v,  Braham,  3  Wils.  368.)  If  it  be  the  judgment  of  a 
superior  Court,  none  of  the  previous  proceedings  in  that  suit 
need  be  stated  ;  if  it  be  the  judgment  of  an  inferior  Court,  or, 
it  seems,  of  a  foreign  Court,  then  so  much  of  the  previous 
proceedings  must  be  pleaded  as  will  show  jurisdiction  in  that 

k2 
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Court  [e.g.,  that  the  cause  of  action  arose  within  its  jurisdic- 
tion) ;  and  if  it  be  a  Coui't  whose  jurisdiction  is  not  defined  by 
any  public  Act  of  Parliament  of  which  judicial  notice  will  be 
taken,  the  nature  and  extent  of  its  jurisdiction  should  also  be 
set  forth.  {Moravia  v.  Sloper,  Willes,  30 ;  Morrell  v.  3Iarfin, 
3  M.  &  a.  581.) 

IIh(strations. 

The  defendant  seized  the  plaintiff's  mare  on  the  wastes  of  the  manor  of 
B.  The  defendant  justified  his  act  under  a  by-law  made  by  the  lord  of 
the  manor  and  the  homage  at  a  lawful  court,  which  by-law  the  plaintiff 
had  broken.  This  offence  was  presented  at  the  next  court,  and  thereupon 
the  defendant,  being  bailiff  of  the  lord  of  the  said  manor,  did  take  the 
mare  for  the  forfeiture  incurred  by  the  plaintiff,  &c.  The  Court  held  the 
plea  bad ;  ' '  for  the  bailiff  cannot  take  a  forfeiture  ex  officio.  There  must 
be  a  precept  dii'ccted  to  him  for  that  purpose,  which  he  must  show  in 
pleading." 

Lamb  v.  Mills,  4  Mod.  377. 

A  plea  jiistifying  the  arrest  and  detention  of  a  ship  under  a  judgment 
■ill  rem  of  a  competent  Court  having  jurisdiction  in  Admiralty,  must  state 
what  the  charge  was,  and  who  were  parties  to  it,  and  at  whose  instance 
the  order  was  given,  and  at  what  time,  and  for  what  object,  and  whether 
the  defendant  was  a  party  to  the  suit  or  acted  as  an  officer  of  the  Court. 
CoJIdtand  another  v.  Lo7'd  KtitJi,  2  East,  260. 

In  an  action  of  trover  for  taking  a  ship,  the  defendant  set  up  that  the 
Admiralty  of  a  certain  port  in  the  East  Indies  had  given  sentence  against 
the  said  ship  as  a  prize.  It  was  held  that  the  plea  ought  to  have  shown 
some  special  cause  for  which  the  sliiji  became  a  prize ;  and  that  the  judge 
who  gave  sentence  should  have  been  named,  and  the  Court  described  with 
sufficient  certainty  to  identify  it. 

Beaky.  Tyrrell,  Carth.  31. 

Cliargcs  of  Misconduct. 

Particularity  is  especially  needed  where  the  pleading  contains 
an  imputation  on  the  character  of  your  opponent ;  as  then  it 
is  only  right  and  fair  that  he  should  know  definitely  before  the 
trial  what  is  the  charge  which  is  made  against  him.  Justice 
requires  you  to  define  the  accusation  you  bring  against  any- 
one ;  and  this  is  a  very  different  thing  from  setting  out  the 
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evidence  by  whicli  you  intend  to  establish  it.  "  Tlie  Court 
will  require  of  him  who  makes  a  charge  that  he  shall  state  that 
charge  with  as  much  definiteness  and  particularity  as  may  be 
done,  both  as  regards  time  and  place."  {Per  Lord  Penzance  in 
Mcnriner  v.  Bi><hop  of  Bath  and  Welh,  (1893)  P.  p.  146.) 

lUustrations. 

In  all  cases  in  which  the  party  pleading  relies  on  any  misrepresentation, 
fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  particulars  (with 
dates  and  items,  if  necessary)  shall  be  stated  in  the  pleading. 
Order  XIX.  r.  6. 

The  plaintiff  alleged  that  the  defendants  had  made  false  entries  in 
certain  books ;  he  was  ordered  to  give  a  list  of  the  entries  alleged  to  be 
false,  and  also  to  state  generally  the  nature  of  his  objections  to 
them. 

Newport  Dry  Dock   Co.  v.  Payntcr,  34  Ch.  D.  88 ;  56  L.  J,  Ch. 

1021;  55  L.  T.  711. 
Harhord  v.  Monk,  38  L.  T.  411. 

The  plaintiff  alleged  that  the  defendant  had  ' '  in  various  ways  misapplied 
rent  and  profits  of  leaseholds,  which  he  had  received  on  behalf  of  the 
plaintiff,  and  had  committed  breaches  of  trust."  lie  was  ordered  to  give 
particulars. 

Re  Anstice,  54  L.  J.  Ch.  1104  ;  33  W.  E.  557  ;  52  L.  T.  572. 

In  an  action  for  the  price  of  work  and  labour  done,  a  defendant  was 
formerly  permitted,  under  a  general  plea  of  "never  indebted,"  to  prove 
at  the  trial  that  the  plaintiff  did  the  work  so  unskilfully  that  it  was 
useless  to  the  defendant.  This  was  the  proj^er  way  of  pleading  such  a 
defence  ;  and,  indeed,  if  the  defendant  pleaded  in  any  other  way,  his  plea 
was  struck  out  and  the  general  issue  substituted  for  it.  {Hill  v.  Allen,  2 
M.  &  W.  283.)  But  now  such  a  defence  must  be  expressly  pleaded,  and 
particulars  of  the  alleged  defects  stated,  so  as  to  give  the  plaintiff  notice 
of  the  charge  that  is  going  to  be  made  against  him. 

Particulars  must  always  be  given  of  any  alleged  negligence  or  con- 
tributory negligence. 

In  an  action  of  defamation,  where  the  defendant  justifies,  if  the  libel 
or  slander  consists  of  one  specific  charge,  it  is  sufficient  to  allege  generally 
that  the  words  are  true,  and  no  further  particulars  are  necessary ;  the 
plaintiff  knows  what  the  defendant  will  try  and  prove  against  him  at  the 
trial.  But  where  a  general  charge  of  misconduct  is  made,  and  the  defen- 
dant has  justified,  specific  instances  must  be  given  in  the  Defence,  and 
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stated  with  sufficient  particularity  to  inform  the  plaintiff  precisely  what 
are  the  facts  to  be  tried,  and  what  is  the  charge  made  against  him. 

r Anson  v.  Stuart,  1  T.  E.  748 ;  2  Smith's  L.  C.  (oth  ed.)  p.  63. 
Gordon  Cumming  v.  Green  and  others,  7  Times  L.  R.  408. 
Devereux  v.  Clarke  &  Co.,  (1891)  2  Q.  B.  582  ;  60  L.  J.  Q.  B.  773  ; 

7  Times  L.  E.  714. 
Zierenherg  and  tvife  v.  Lahoucliere,  (1893)  2  Q,  B.  183;  63  L.  J. 

Q.  B.  89 ;  41  W.  E.  675  ;  69  L.  T.  172. 
Emden  v.  Buries,  10  Times  L.  E.  400. 
A\1iere  the  defendant  justified  an  imprisonment  of  the  plaintiff  on  the 
gTOund  of  a  contempt  committed  tarn  factis  quam  verbis,  the  plea  was 
adjudged  to  be  bad,  because  it  set  forth  the  contempt  in  this  general  way 
without  showing  its  nature  more  particularly. 

CoIIett  V.  The  Bailiffs  of  Shrewsbury,  2  Leo.  34. 
Action   for  wrongful   dismissal.      Defence,  that  the  plaintiff  did  not 
serve  the  defendant  faithfully,  as  in  the  said  agreement  stipulated.     Per 
Bramwell,  B.,  "  this  is  a  plea  of  confession  and  avoidance,  and  bad  as 
being  too  general." 

Horton  v.  McMurtry,  (1860)  5  H.  &  N.  at  p.  671. 
When  the  pleader  seeks  to  avoid  the  Statute  of  Limitations  by  pleading 
concealed  fraud,  he  must  state  his  case  with  the  utmost  particularity,  or 
the  pleading  may  be  struck  out  under  Order  XXV.  r.  4,  or  under  the 
inherent  jurisdiction  of  the  Court. 

Riddell  v.  Earl  of  Strathmore,  3  Times  L.  E.  329. 

Lawrance  v.  Lord  Norreys,  15  App.  Cas.  210;  59  L.  J.  Ch.  681 ; 

38  W.  E.  753 ;  62  L.  T.  706 ;  6  Times  L.  E.  285. 
Willis  V.  Earl  Howe,  (1893)  2  Ch.  545;    62  L.  J.  Ch.  690;    41 

W.  E.  433 ;  69  L.  T.  358. 
Betjemann  v.  Betjemann,  (1895)  2  Ch.  474;    64  L.  J.  Ch.  641  ;  44 

W.  E.  182  ;  73  L.  T.  2. 
Bulli  Coal  Mining  Co.  v.  Osborne,  (1899)  A.  C.  351  ;  80  L.  T.  430. 
In  re  McCallum,  (1901)  1  Ch.  143  ;    70  L.  J.  Ch.  206;    49  W.  E. 
129;  83  L.  T.  717. 
The  defendants  charged  the  plaintiffs  with  "an  attempt  to  mislead  the 
public."     North,  J.,  ordered  them  to  give  particulars  of  the  way  in  which 
they  alleged  the  plaintiffs  had  attempted  to  mislead  the  public. 
Griffith  and  others  v.  Curtis  and  Harvey  (not  reported). 

Uncertainty. 
I  conclude  witli   one   practical  olDservation.      Counsel  often 
cannot    be    as    precise    as   tbej  desire,    because    tbey    cannot 
obtain    definite    information.      Tbe   lay   client   is    abroad,    or 
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there  is  some  other  reason.  Well,  where  you  cannot  be 
exact,  make  too  broad  rather  than  too  narrow  an  allegation. 
It  is  better  to  claim  too  much  tlian  too  little.  It  is  wiser  to 
state  your  client's  right  too  largely,  if  you  cannot  state  it 
exactly ;  as  the  greater  includes  the  less.  Either  party  will 
be  allowed  as  a  general  rule  to  prove  so  much  of  his  allegation 
as  is  necessary  to  support  his  case,  although  he  has  alleged 
more  in  his  pleading ;  for,  in  the  language  of  the  old  pleaders, 
""  pleadings  are  construed  distributiir///.'" 

Illustrations. 

If  the  plaintiff  claims  500/.,  lie  will  be  allowed  to  recover  100/.  or  2001.  ; 
lliough  where  the  items  are  divisible  and  arise  out  of  separate  facts,  he 
ought  to  be  made  to  pay  the  costs  occasioned  by  his  joining  the  items  as 
to  which  he  has  failed. 

This  was  not  so  in  Eoman  law ;  there,  if  a  defendant  could  show  that 
the  plaintiff  had  claimed  too  much,  ho  won  the  action.  The  plaintiff  had 
to  recover  the  full  sum  he  claimed  or  nothing  at  all ;  this  was  called  the 
-exceptio  pluris.  This  system  had  advantages  to  recommend  it ;  but  such 
strictness  would  be  impossible  in  these  days. 

Where  the  plaintiff  alleged  that  seven  quarters'  rent  were  due,  and  the 
•evidence  showed  that  only  six  quarters'  rent  were  due,  it  was  held  that 
the  variance  was  immaterial. 

Tenny  d.  Gihhs  v.  Moody,  3  Bing.  3;  10  Moore,  252. 

In  cases  of  unliquidated  damages,  be  sure  you  claim  enough,  as  the 
plaintiff  cannot  recover  more  than  the  sum  claimed  on  his  writ  or  State- 
ment of  Claim,  even  though  the  jury  award  him  more.  But  the  judge 
will  often  in  such  circumstances  amend  the  figure. 

Modera  v.  Modera  and  Barclay,  10  Times  L.  E.  69. 

The  Dictator,  (1892)  P.  64 ;  61  L.  J.  P.  72  ;  OG  L.  T.  863. 

An  averment  of  intention  is  divisible ;  so  that  where  a  Ubel  is  alleged 
to  have  been  published  with  intent  to  defame  certain  magistrates,  and 
also  to  bring  the  administration  of  justice  into  contempt,  it  is  sufficient 
"to  prove  a  publication  with  either  of  these  intentions. 
R.  V.  Evans,  (1821)  3  Stark.  35, 

If  a  defendant  pleads  that  he  has  paid  the  plaintiff  his  whole  debt,  he 
will  be  allowed  to  prove  part  payment  as  a  defence  pro  tanto,  and  the 
plaintiff  will  recover  judgment  only  for  the  balance. 

If  a  defendant  in  an  action  for  the  conversion  or  detention  of  goods 
■denies  that  any  of  the  goods  are  the  plaintiff's,  he  will  be  allowed  to 
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jwove  at  tlie  trial  that  some  of  them  are  not,  though  he  may  have  to 
admit  that  the  rest  are,  the  plaintiff's. 

Freshuey  v.  Wells,  26  L.  J.  Ex.  228. 
If  a  defendant  chooses  on  his  pleading  to  deny  his  liability  in  respect 
of  every  item  in  the  plaintiff's  claim,  he  cannot  be  compelled  to  give 
particulars  stating  which  of  them  he  really  intends  to  dispute  at  the 
trial. 

James  v.  Radnor  CoiDiti/  Council,  6  Times  L.  E.  240. 

The  jilaintiff"  alleged  that  his  vessel  had  been  injured  by  the  defendant's 
ship  running  into  it  hvice  while  it  was  at  anchor,  and  driving  it  on  the 
rocks.  He  failed  to  prove  two  separate  collisions  ;  but  he  proved  one  of 
sufficient  force  to  drive  his  vessel  ashore.  Held  that  he  was  entitled  to 
recover. 

Ti/rer  v.  Ilenr)/,  (1860)  14  Moore,  83. 
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Chapter  X. 
ANSWEEING  YOUR  OPPONENT'S  PLEADING. 

So  far  we  liave  dealt  only  with  tlie  statement  by  a  party  of 
his  own  case.  But  after  the  first  pleading  each  party  must  da 
more  than  state  his  own  case ;  he  must  deal  Avith  that  presented 
by  his  opponent. 

Now  there  are  only  three  ways  in  which  a  party  who  means^ 
to  fight  can  deal  with  his  opponent's  pleading : — 

(i.)  He  can  deny  the  whole  or  some  essential  part  of  the 
averments  of  fact  contained  in  it.  This  is  called 
traversing  an  opponent's  allegations. 

(ii.)  He  can  say,  "  Well,  that  is  true  so  far  as  it  goes ;  but 
it  is  only  half  the  truth.  Here  are  several  other 
facts  which  are  omitted  from  your  pleading,  and 
which  will  put  a  very  different  complexion  on  the 
case."  Alleging  such  facts  is  called  pleading  hy  naij 
of  confemon  and  avoidance^  or,  more  shortly,  con- 
fessing  and  avoiding ;  because  the  pleader  seems  to 
confess  that  his  opponent's  statement  discloses  a 
good  prima  facie  case ;  that  it  is  on  tlie  face  of  it 
good  in  law  and  true  in  fact ;  and  he  then  goes  on  to 
allege  new  facts  by  which  he  hopes  to  destroy  the 
effect  of  the  allegations  admitted. 

(iii.)  He  may  take  a  point  of  law,  and  sa^',  "  Assuming 
every  word  contained  in  this  statement  to  be  true,, 
still  I  say  that  it  is  bad  in  law  ;  it  discloses  no  cause 
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of  action  '"  (or  "  no  defence  to  my  action,"  or  "  no 
answer  to  my  plea,"  as  the  case  maybe).  This  was 
formerly  called  demurring  (from  the  Latin  deinorari, 
or  French  demorrcr,  to  "  wait  "  or  "  stay  ") ;  because 
the  party  who  demurred  would  not  proceed  with  his 
pleading,  hut  awaited  the  judgment  of  the  Court 
whether  any  case  was  made  out  for  him  to  answer. 
What  was  formerly  a  demurrer  is  now  called  "  an 
ohjection  in  j)oint  of  laic,''  which  is  a  short  definition 
rather  than  a  name.  However,  it  exactly  expresses 
what  a  demurrer  was."* 

Every  objection  in  point  of  law  asserts  or  imj^lies  that  the 
pleading  objected  to  is  insufficient  on  the  face  of  it ;  hence  it 
admits  for  the  moment  that  the  allegations  contained  in  it  are 
true.  Thus,  it  may  be  said  that  a  traverse  denies,  and  an 
objection  admits.  But  they  are  alike  in  this,  that  neither  of 
them  introduces  any  collateral  matter ;  whereas  a  plea  in 
confession  and  avoidance  neither  simply  admits  nor  merely 
denies ;  it  admits  the  facts  alleged  in  the  opponent's  pleading, 
subject  however  to  the  new  facts  by  which  it  seeks  to  destroy 
their  legal  effect. 

Formerly,  the  party  pleading  had  to  elect  which  of  these 
three  courses  he  would  adopt ;  he  could  not  both  demur  and 
plead,  nor  could  he  traverse  any  allegation  to  which  he  also 
pleaded  by  way  of  confession  and  avoidance.  Now,  however, 
he  may  adopt  either  or  any  of  these  methods;  the  same 
allegation  may  be  traversed  in  point  of  fact,  objected  to  as 

*  There  is,  however,  this  difference  between  the  former  demuiTer  and 
the  present  system.  Formerly  a  party  who  had  demurred  could  always 
without  leave  set  the  demurrer  down  for  argument  before  the  Court  in 
hanc,  and  thus  frequently  delay  the  trial  of  the  action.  Now  the  point 
of  law  raised  by  an  objection  is  to  be  disposed  of  by  the  judge  who  tries 
the  cause  at  or  after  the  trial,  unless  a  Master  orders,  or  the  parties 
consent,  that  the  point  of  law  be  argued  before  the  trial. 
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bad  in  law,  and  at  the  same  time  collateral  matter  may  be 
pleaded  to  destroy  its  effect.  Remember,  however,  that  it  is 
foolish  to  multiply  the  issues  needlessly ;  as  your  client  may 
be  ordered  to  pay  the  costs  of  those  which  he  fails  to  prove, 
even  though  he  succeeds  on  the  main  issue. 

This  may  be  best  explained  by  one  or  two  instances  : — 

Statement  of  Claim. 

Writ  issued  November  IStli,  1899. 

1.  On  August  IStli,  1899,  the  defendant  promised  to  pay  the  plaintiff 
the  sum  of  300/.  on  November  18th,  1899. 

2.  The  defendant  did  not  pay  the  plaintiff  the  said  sum  of  300?.,  or  any 
part  thereof,  on  November  18th,  1899,  or  at  all. 

And  the  plaintiff  claims  the  said  sum  of  300/.  with  interest  thereon 
at  the  rate  of  5  per  cent,  per  annum,  from  November  18th,  1899,  till 
payment  or  judgment. 

To  this  badly-drafted  claim  the  defendant  may,  if  he  likes,  tako 
three  objections  in  point  of  law  :  he  is  not  bound  to  state  them  in 
his  pleading  unless  he  likes.  But  he  will  probably  also  traverse  the 
alleged  agreement. 

Defence. 

1.  The  defendant  never  promised  as  alleged.     [Traverse.) 

2.  The  defendant  will  object  that  no  consideration  is  shown  for  his 
alleged  promise. 

3.  The  defendant  will  object  that  no  facts  arc  disclosed  which  render 
any  interest  payable  on  the  said  sum  of  300/. 

4.  The  defendant  will  object  that  the  writ  was  issued  one_day  too  soon. 

But  this  is  a  technical  kind  of  defence.  Paragrapli  1  is  probalrly 
untrue ;  and  there  was  probably  also  some  consideration  for  the 
promise,  if  indeed  it  was  not  under  seal ;  so  that  the  plaintiff  could 
amend  his  Statement  of  Claim  and  proceed.  Paragraph  4  raises  a 
more  serious  objection,  but  this  can  be  got  over  by  the  plaintiff's 
discontinuing  this  action,  paying  the  costs,  and  issuing  a  second 
writ.  In  the  second  action  the  defendant  would  probably  be  driven 
to  confess  and  avoid. 

Defence  in  Second  Action. 
1.  The  defendant  admits  that  he  promised  to  pay  the  plaintiff  the  said 
sum  of  300?.  on  November  18th,  1899;  but  he  promised  to  do  so  on  one 
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condition  only,  viz.  : — tliat  the  plaintiff  liad  by  that  day  built  a  stable  for 
tbe  defendant  in  accordance  with  a  specification  dated  May  3rd,  1899. 

2.  The  plaintiff  did  not  by  November  18th,  1899,  or  any  other  day 
build  a  stable  for  the  defendant  in  accordance  with  the  said  specification. 

We  thus  learn  at  last  what  is  the  real  bone  of  contention  between 
the  parties. 

Take  another  instance  : — 

Statemeid  of  Claim. 

(Indorsed  on  writ.) 

1.  On  April  13th,  1891,  the  defendant  agreed  that  if  the  plaintiff  woulcl 
supply  goods  to  C.  D.  he  would  see  the  plaintiff  paid  therefor. 

2.  On  the  faith  of  this  guarantee,  the  plaintiff  supplied  C.  D.  with  the 
following  goods,  the  price  of  which  is  213/.  8s.  11(7. 

(Particiilars  of  the  goods  supplied,  with  dates.) 

3.  Neither  C.  D.  nor  the  defendant  has  paid  the  plaintiff  the  said  price 
or  any  part  thereof. 

And  the  plaintiff  claims  2137.  8s.  lid. 

Defence. 

1 .  The  defendant  never  agreed  as  alleged. 

2.  There  is  no  memorandum  in  writing  of  the  alleged  agreement- 
sufficient  to  satisfy  the  Statute  of  Frauds. 

3.  The  plaintiff  discharged  the  defendant  from  all  liability  by  giving 
time  to  the  principal  debtor,  the  said  C.  D. 

4.  By  a  deed  dated  January  18th,  1897,  made  between  the  plaintiff  and 
the  defendant,  the  plaintiff  released  the  cause  of  action  on  which  he  now 
sues. 

5.  Such  cause  of  action,  if  any,  did  not  accrue  within  six  years,  and 
the  defendant  will  rely  on  the  Statute  of  Limitations  (21  Jac.  I.  c.  16). 

{N.B.—IIere  the  first  paragraph  traverses ;  the  other  four  confess  and 
a  void. ) 

Peply. 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  paragi-aphs  1,  2, 
and  3  of  the  Defence. 

\_Tltis  is  a  compendious  form  of  traverse  which  is  permitted  in  a 
Rephj  or  any  sahsequent  pleading.^ 

2.  The  plaintiff  was  induced  to  execute  the  said  release  by  the  fraud  of 
the  defendant.     Particulars  of  such  fraud  are  as  follows  : — {State  them.) 
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3.  On  May  lotli,  1898,  the  defendant  T\-rotc  and  signed  an  acknowledg- 
ment that  the  debt  now  sued  for  remained  unpaid  and  due  to  the  plaintiff. 
[^Paragraphs  2  and  3  respectireJij  confess  and  avoid  jtarufjraphs  4 
and  o  of  the  Deftnce.     A  special  Reply  is  necessary  in  this  case.~\ 

Besides  pleas  by  way  of  traverse  and  pleas  by  way  of  confession 
and  avoidance,  thei-e  were  formerly  also  certain  pleas  whiuli  were 
called  dilatory  pleas,  because  they  of?ered  a  merely  formal  objection, 
to  the  proceedings,  without  presenting  any  substantial  answer  to  the 
merits  of  the  action.     Such  were — 

(a)  A  plea  to  the  jurisdiction,  by  which  the  defendant  took  excep- 
tion to  the  jurisdiction  of  the  Court  to  entertain  the  action.  Such 
an  objection  is,  of  course,  still  possible.  It  is,  however,  very  seldom 
met  with  in  practice,  owing  to  the  stringent  provisions  of  Order  XI., 
and  to  the  power  given  to  a  defendant  to  move  under  Order  XII. 
r.  30,  to  set  aside  the  service  of  the  writ. 

(b)  A  plea  in  suspension  of  the  action  ;  a  plea  which  shows  some 
ground  for  not  proceeding  in  the  suit  at  the  present  period,  and 
prays  that  the  pleading  maybe  stayed  until  that  ground  be  removed. 
The  number  of  those  pleas  was  always  smaU,  and  none  of  them  were 
of  ordinary  occurrence  in  practice.  Their  place  is  now  taken  by  a 
summons  to  stay  proceedings,  on  the  hearing  of  whicli  the  point  is 
summarily  decided. 

(c)  A  plea  in  abatement ;  a  plea  which  showed  some  good  reason 
for  abating  or  quashing  the  Statement  of  Claim  on  the  ground  that 
it  was  improperly  framed,  without,  at  the  same  time,  tending  to 
deny  the  right  of  action  itself  :  e.g.,  the  misnomer  of  a  defendant,  or 
the  non-joinder  of  a  necessary  party.  But  now  "  no  plea  or  defence 
shall  be  pleaded  in  abatement."  (Order  XXI.  r.  20.)  The  defen- 
dant must  himself  correct  the  misnomer  ;  and  he  may,  if  he  thinks 
fit,  take  out  a  summons  to  have  the  missing  plaintiff  or  defendant 
made  a  party.     {'!^ee  post,  p.  187.) 

In  contradistinction  to  these  dilatory  pleas,  traverses  and  pleas  in 
-confession  and  avoidance  were  called  peremptory  pleas  or  j^leas  in  bar, 
because  they  barred  or  impugned  the  right  of  action  altogether. 

These  three  things — traverse,  confession  and  avoidance, 
and  objection  in  point  of  law — must  be  kept  clear  and  distinct. 
The  pleader  may  adopt  any  one  or  two  or  all  tlu*ee  of  these 
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methods  of  pleading,  so  long  as  he  makes  it  quite  clear  which 
he  is  adopting.  The  object  of  a  traverse  is  merely  to  compel 
the  opposite  party  to  prove  his  allegations  true  in  fact ;  it 
does  not  dispute  their  sufficiency  in  point  of  law.  If  either 
party  desires  to  object  to  his  opponent's  pleading  in  point  of 
law,  he  must  do  so  clearly  and  distinctly  by  way  of  objection. 
A  plea,  which  may  be  either  a  traverse  or  an  objection, 
is  embarrassing  and  will  be  struck  out.  {Stokes  v.  Grant,  4 
C.  P.  D.  25 ;  27  W.  E.  397  ;  40  L.  T.  36.) 

Moreover,  an  objection  in  point  of  law  can  only  be  raised 
where  the  fault  of  which  you  desire  to  take  advantage  is 
apparent  on  the  face  of  the  pleading  to  which  you  object. 
You  cannot  state  new  facts  in  your  own  pleading  or  on  affi- 
davit, and  then  contend  that  the  result  of  the  combination  is 
to  show  that  your  opponent  is  wrong  in  his  law.  It  is  the 
province  of  a  plea  in  confession  and  avoidance  to  state  new 
facts  which  put  your  opponent  out  of  court. 

Illustrations. 

If  in  a  Statement  of  Claim  facts  be  alleged  "  by  reason  whereof  the 
plaintiff  became  seised,  &c.,"  or  "  tbe  defendant  became  liable,  &c.,"  the 
defendant  must  not  traverse,  denying  tbat  "by  reason  thereof,  &c." 
For  if  be  intend  to  question  tbe  facts  from  wMcb  tbe  seisin  or  liability 
is  deduced,  be  sbould  traverse  tbese  facts  and  tbem  only ;  if  be  dis- 
putes tbe  legal  inference  drawn  from  tbe  facts,  tben  tbe  proper  course 
is  for  bim  to  object ;  or  be  may  do  botb,  if  be  keeps  tbe  two  defences 
clear  and  distinct. 

Priddle  and  Napper's  Case,  11  Ecp.  8,  10. 

In  an  action  of  covenant,  tbe  plaintiff  set  out  a  deed  wbicb  contained 
a  recital  tbat  tbe  plaintiff  was  tbe  inventor  of  certain  looms,  and  bad 
given  tbe  defendants  permission  to  use  tbem,  in  consideration  of  tbeir 
paying  bim  certain  moneys.  Tbe  defendants  pleaded  tbat  tbe  plaintiff 
was  not  tbe  true  inventor.  To  tbis  plea  tbe  plaintiff  sbould  bave  replied 
specially,  setting  up  tbe  recital  by  way  of  estoppel;  as  tbe  defendants 
were  estopped  from  denying  tbe  statement  made  in  tbe  deed  wbicb  tbey 
had  executed.  Instead  of  doing  tbis  be  took  issue  in  fact  on  tbe  plea. 
It  was  beld,  tbat  in  tbat  state  of  tbe  record  tbe  defendants  were  not 
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estopped  by  the  recital  of  tlie  deed  from  proving  that  the  plaintiff  was 
not  the  true  inventor.  The  plaintiff  had  in  fact  waived  the  estoppel  by  his 
bad  pleading. 

Bowman  v.  Rostron,  2  A.  &  E.  295,  n. 

So,  too,  a  traverse  cannot  be  made  to  do  the  work  of  a  plea 
in  confession  and  avoidance.  Its  office  is  to  contradict,  not 
to  excuse.  Matter  justifying  an  act  must  not  be  insinuated 
into  a  plea  which  denies  the  act.  "  All  matters  in  confession 
and  avoidance  shall  be  pleaded  specially."  (Pleading  Rules 
of  Hilary  Term,  1853,  rr.  12,  17.) 

As  a  general  rule*  the  burden  will  lie  on  your  opponent  to 
prove  at  the  trial  the  facts  which  you  have  traversed ;  but  the 
burden  will  lie  on  you  to  prove  the  facts  which  you  have 
alleged  by  way  of  confession  and  avoidance.  And  you  will 
not  be  allowed  to  shift  the  onus  of  proof  by  traversing  when 
you  should  confess  and  avoid,  even  where  yom*  opponent  has 
given  you  the  opportunity  by  introducing  an  unnecessary 
averment  into  the  preceding  pleading. 

Illustrations. 
A  Statement  of  Claim  in  libel  or  slander  always  alleges  that  ' '  the 
defendant  falsely  and  maliciously  wrote  {_or  '  spoke ']  and  published  the 
words."  Yet  the  defendant  may  not  plead  "the  defendant  never  wroto 
[or  '  spoke  ']  or  published  the  said  words  falsely  or  maliciously  or  at  all." 
!For  this,  while  apparently  merely  a  denial  of  the  fact  of  publication,  is 
also  an  insinuation  that  the  words  are  true,  and  that  the  occasion  of 
publication  is  privileged.  It  is  in  fact  a  traverse  and  two  pleas  in  con- 
fession and  avoidance  all  rolled  into  one.  It  is  for  the  plaintiff  to  prove 
the  publication  ;  for  the  defendant  to  prove  truth  or  privilege. 
Belt  V.  Lawes,  51  L.  J.  Q.  B.  359. 

So  in  an  action  against  a  master  for  the  dismissal  of  his  servant,  the 
Statement  of  Claim  will  certainly  allege  that  the  defendant  lurougfulh/ 
dismissed  the  plaintiff  from  his  employ.  But  the  defendant  ought  not  to 
traverse  this  allegation  in  its  entirety.  To  plead  "The  defendant  never 
wrongfully  dismissed  the  plaintiff,"  would  be  bad  pleading ;  for  it  is 
ambiguous.     Does  it  mean  "The  defendant  never  in  fact  dismissed  the 

*  But  see  post,  p.  287. 
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plaintiflE,"  or  "The  defendant  had  a  right  to  dismiss  the  plaintiff  and 
therefore  did  so  "  ?  The  defendant  may  plead  both  defences  or  either,  so 
long  as  he  makes  his  meaning  clear.  He  may  traverse  the  fact  of  dis- 
missal, if  he  wishes.  He  may  go  on  to  justify  the  dismissal  by  showing 
that  the  plaintiff  was  guilty  of  misconduct  which  entitled  the  defendant 
to  dismiss  him.  This  would  be  a  plea  in  confession  and  avoidance,  and  it 
should  state  the  particular  acts  of  misconduct  on  which  the  defendant 
relies  as  justifying  the  dismissal  [ante,  pp.  132, 134).  It  is  for  the  plaintiff 
to  prove  the  dismissal;  and  for  the  defendant  to  show  that  it  was  justified. 

Lush  V.  Russell,  5  Exch.  203 ;   19  L.  J.  Ex.  214. 

Horton  v.  McMurtry,  5  H.  &  N.  667  ;  29  L.  J.  Ex.  260  ;  8  W.  E. 
285. 
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A  traverse  is  tlie  express  contradiction  of  an  allegation  of 
fact  in  an  opponent's  pleading ;  it  is  generally  a  contradiction 
in  terms.  It  is,  as  a  rule,  framed  in  the  negative  ;  because  tlie 
fact  wliicli  it  denies  is,  as  a  rule,  alleged  in  tlie  affirmative. 

As  to  traverses,  there  are  three  fundamental  rules,  the  object 
of  which  is  to  compel  each  party  in  his  turn  to  admit  frankly, 
or  deny  fully,  each  allegation  of  fact  in  the  pleading  of  his 
opponent : — 

I.  Every  allegation   of   fact   in  any  pleading,  if  not 

DENIED  SrECIFICALLY,  OR  BY  NECESSARY  IMPLICATION,  OR  STATED 
TO  BE  NOT  ADMITTED  IN  THE  PLEADING  OF  THE  OPPOSITE  PARTY, 
SHALL  BE  TAKEN  TO  BE  ADMITTED,  EXCEPT  AS  AGAINST  AN  INFANT, 
LUNATIC,    OR     PERSON     OF     UNSOUND     MIND     NOT     SO     FOUND    BY 

INQUISITION.     (Order  XIX.  r.  13.) 

II.  Each  party  must  deal  specifically  m  ith  each  alle- 
gation OF  fact  of  which  he  does  not  admit  the  truth, 
except  damages.*     (Order  XIX.  r.  17.) 

III.  When  a  party  in  any  pleading  denies  an  allega- 
tion OF  FACT  IN  THE  PREVIOUS  PLEADING  OF  THE  OPPOSITE 
party,  he  must  not    DO    SO    EVASIVELY,  BUT  ANSWER  THE  POINT 

or  SUBSTANCE.     (Order  XIX.  r.  19.) 

Due  observance  of  these  rules  will  speedily  bring  the  parties 
to  a  definite  issue. 

Note,  first,  that  only  allegations  of  fact  should  be  denied. 

•  No  denial  or  defence  is  "  necessary  as  to  damages  claimed,  or  their 
amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  cases,  unless* 
expressly  admitted."     (Order  XXI.  r.  4.) 

O.P.  L 
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If    your    opponent    pleads   matter    of    law,   you    should    not 

traverse  it. 

Illustrations. 
In  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery,  the 
defendant  pleaded  that  the  locus  in  quo  was  an  arm  of  the  sea,  in  which 
every  subject  of  the  realm  had  the  liberty  and  privilege  of  free  fishing; 
and  the  plaintiff,  in  his  replication,  denied  thit  in  the  said  arm  of  the  sea 
every  subject  of  the  realm  had  the  liberty  and  privilege  of  free  fishing. 
This  was  held  to  be  a  traverse  of  a  mere  inference  of  law,  and  therefore 
bad. 

Richardson  v.  Mayor  of  Or/ord,  2  H.  Bl.  182. 
So  where,  in  an  action  for  improperly  removing  a  wall,  the  plaintiff 
alleged  that  it  was  the  defendant's  duty  to  have  taken  proper  precautions 
in  pulling  it  down  so  as  not  to  injure  an  adjoining  vault  of  the  plaintiff's; 
and  the  defendant  pleaded  by  way  of  traverse  that  it  was  not  his  duty  to 
have  taken  any  precautions ;  this  was  held  a  bad  plea. 

Trower  v.  Chadwick,  3  Bing.  N.  C.  334 ;  3  Scott,  699. 
Matters  of  law,   or  any  other  matters  which  are  not  fit  subjects  of 
traverse,  arc  not  taken  to  be  admitted  by  the  defendant's  "  pleading  over  " 
{i.e.,  by  his  omitting  all  reference  to  them  in  his  pleading). 

See  The  King  v.  The  Bisho}-)  of  Chester,  2  Salk.  561. 

Bennion  v.  Davison,  3  M.  &  W.  179. 

Gale  V.  Lewis,  9  Q.  B.  730 ;  16  L.  J.  Q.  B.  119. 

King  v.  Norman,  4  C.  B.  884 ;   17  L.  J.  C.  P.  23. 

Neither  party  need  plead  to  Ms  opponent's  particulars,  or  to 
any  matter  in  his  pleading  introduced  by  a  videlicet;  nor  to 
the  prayer  or  claim  for  relief  at  the  end  of  his  pleading. 
Neither  should  he  traverse  matter  not  alleged ;  he  should  be 
content  to  answer  the  case  that  is  actually  laid  against  him, 
not  that  which  he  thinks  his  opponent  meant  or  ought  to  have 
raised.     See  ante,  p.  93. 

Illustrations. 
Action  against  an  administratrix  founded  on  a  promise  made  by  the 
intestate.     Defence:    "The  defendant  {i.e.,  the  administratrix,  not  the 
intestate)  never  promised  as  alleged."     This  was  held  to  be  obviously 
immaterial  and  bad. 

Anon.,  2  Vent.  196. 

It  is  quite  unnecessary  to  plead:  "The  particulars  delivered  by  the 
plaintiff  in  pursuance  of  the  order  of  Master ,  dated  July  2nd, 
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1899,  are  insufficient  to  enable  the  defendant  to  check  the  prices  of  the 
items  charged  for."  Plead  boldly :  "  The  defendant  never  agreed  to  pay 
the  plaintiff  the  prices  he  has  charged  for  the  said  work,  labour,  and 
materials.     Such  prices  are  unreasonable  and  exorbitant." 

In  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  1,550/., 
the  defendant  pleaded,  that  "  part  of  the  sum  mentioned  in  the  condition, 
to  wit,  1,500/'.,  was  won  by  gaming,  contrary  to  the  statute  in  such  case 
xaade  and  provided ; "  and  that  the  bond  was  consequently  void.  The 
plaintiff,  in  his  replication,  denied  that  ],500Z.  was  won  by  gaming  as 
alleged.  The  Court  was  of  opinion  that  the  material  part  of  the  plea  was, 
that  part  of  the  money  for  which  the  bond  was  given  was  won  bj'  gaming ; 
that  the  words  "to  wit  1,500/.,"  were  only  form,  of  which  the  replica- 
tion ought  not  to  have  taken  notice ;  and  that  the  replication  was  ill, 
because  it  put  the  precise  sum  in  issue,  and  tended  to  oblige  the  defendant 
to  prove  that  the  whole  1,500/.  was  won  by  gaming;  whereas  the  statute 
nvoids  the  bond  if  any  part  of  the  consideration  be  on  that  account.  The 
proper  replication  would  have  been  :  "  No  part  of  the  sum  mentioned  in 
the  condition  was  won  by  gaming." 

Culhorne  v.  Stockdale,  1  Str.  493. 

I.  Every  allegation  of  Fact  not  denied  is  admitted. 

The  pleader  must  either  admit  or  deny  every  material  fact 
in  the  pleading  of  his  opponent :  and  he  must  make  it 
ahsolutely  clear  which  facts  he  admits  and  which  he  denies. 
To  ensure  this,  the  rule  provides  that  every  allegation  of  fact 
■which  the  pleader  desires  not  to  admit  must  either  be  denied 
specifically  or  by  necessary  implication,  or  be  stated  in  his 
pleading  to  be  not  admitted.  As  a  rule,  he  should  deny,  when 
the  facts  are  necessarily  within  his  client's  own  knowledge : 
other  facts  which  happen  inter  alios,  &c.,  he  may  refuse  to 
admit.  But  he  must  be  just  as  specific  in  not  admitting  as  in 
denying  {per  Jessel,  M.  E.,  in  Tlwrp  v.  Holds icorth,  3  Ch.  D. 
at  p.  640) ;  in  either  case  he  must  leave  no  uncertainty  as  to 
how  much  or  how  little  he  intends  to  admit. 

What  is  meant  by  "  necessary  implication  "  ?  "Where 
traversing  one  allegation  necessarily  and  unmistakably 
traverses  another  as  well,  the  latter  allegation  is  denied  by 
necessary  impKcation.       But    if    there   can  possibly   be   any 

l2 
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misconception    about    the    matter,   it  is   safer    to   deny   both 
expressly. 

It  is  in  the  power  of  the  party  either  to  admit  or  to  deny 
each  allegation  in  his  opponent's  plea,  as  he  thinks  fit.  If  he 
decides  to  deny  it,  he  must  do  so  clearly  and  explicitly.  Any 
equivocal  or  ambiguous  phrase  will  be  construed  into  an 
admission  of  it.  There  is  no  third  or  intermediary  stage.  If 
the  judge  does  not  find  in  the  j)leading  a  specific  denial  or  a 
definite  refusal  to  admit,  there  is  an  end  of  the  matter ;  th& 
fact  stands  admitted. 

Tihtstrations. 

Claim  for  specific  perf ormauce  of  a  contract.  Defence :  ' '  The  defendant 
puts  the  plaintiffs  to  proof  of  the  several  allegations  in  their  Statement  of 
Claim."     Held,  that  all  the  plaintiffs'  allegations  were  admitted. 

Harris  v.  Gamble,  7  Ch.  D.  877;  47  L.  J.  Ch.  344;  38  L.  T.  253. 

Defence:  "The  defendants  do  not  admit  the  correctness  of"  certain 
allegations  in  the  Statement  of  Claim,  "and  require  proof  thereof." 
Held,  an  insufficient  denial.  The  defendants  were  ordered  to  state  in 
what  respects  they  disputed  these  allegations. 

Rutter  V.   Tregent,   12  Ch.  D.  758;    48  L.  J.  Ch.  791  ;  27  W.  E, 
902  ;  41  L.  T.  16. 

Defence  :  "  The  terms  of  the  arrangement  were  never  definitely  agreed 
upon  as  alleged."  Held,  that  such  a  traverse  was  an  evasive  denial 
within  the  rules  of  Order  XIX.,  and  that  it  admitted  that  an  agreement 
was  in  fact  made  as  alleged.  Jessel,  M.  E.  :  "The  whole  object  of 
pleadings  is  to  bring  the  parties  to  an  issue,  and  the  meaning  of  the  rules 
of  this  Order  is  to  prevent  the  issue  being  enlarged,  which  would  prevent 
either  party  from  knowing,  when  the  cause  came  on  for  trial,  what  the 
real  point  to  be  discussed  and  decided  was.  .  .  .  The  defendant  is  bound 
to  deny  that  any  agreement  or  any  terms  of  arrangement  were  ever  come 
to,  if  that  is  what  he  means ;  if  he  does  not  mean  that,  he  should  say 
that  there  were  no  terms  of  arrangement  come  to,  except  the  following 
terms,  and  then  state  what  those  terms  were." 

TJiorp  V.  Jlvhhirorth,  3  Ch.  D.  637 ;    45  L.  J.  Ch.  406. 

If  I  deny  that  the  defendant  was  ever  tenant  to  the  plaintiff  of  certain 
premises,  I  deny  by  necessary  implication  that  the  plaintiff  ever  demised 
those  premises  to  the  defendant.  But  the  converse  does  not  hold.  The 
defendant  may  now  be  tenant  to  the  plaintiff,  although  the  plaintiff  never 
demised  the  i^remises  to  him.     E.g.,  the  plaintiff's  ancestor  may  have  • 
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■demised  the   j)remises  to  tlie  defendant  for  a  long  term  which,  is  still 
unexpii-ed. 

The  party  pleading  is  entitled  either  to  admit  or  deny,  as  he  thinks  fit. 
Hence  there  is  no  need  for  him  to  apologize  for  his  denial,  or  to  explain 
why  he  does  not  admit  the  allegation.  For  instance,  it  is  quite  un- 
necessary for  him  to  plead  :  "  The  defendants  do  not  know  when  the 
l^laintiffs  first  published  the  photographs  referred  to  in  the  second  para- 
graph of  the  Statement  of  Claim,  and  therein  alleged  to  be  photographs 
representing,  &c.  ;  and  therefore  they  do  not  admit  that  such  photographs 
were  first  published  and  circulated  by  the  plaintiffs  in  or  about  the  month 
■of  October,  1889,  as  in  the  said  paragraph  alleged." 

How  mueli  ouglit  the  party  pleading  to  admit,  and  liow 
mucli  to  deny  ?  Clearly  it  is  wrong  to  deny  plain  and 
acknowledged  facts,  or  any  fact  which  it  is  not  to  your 
client's  interest  to  deny.  It  was  intended  by  the  framers  of 
the  Judicature  Act  that  each  party  in  his  pleading  should 
frankly  admit  every  statement  of  fact  which  he  does  not 
intend  seriously  to  dispute  at  the  trial.  But  this  intention 
lias  not  been  carried  out.  Counsel  hesitate  to  make  admis- 
sions, unless  they  are  expressly  instructed  to  do  so,  which 
they  very  seldom  are.  Solicitors  hesitate  to  instruct  counsel 
to  make  admissions,  because  the  facts  have  not  yet  been 
thoroughly  sifted  ;  they  do  not  feel  sure  that  they  have  got 
to  the  bottom  of  the  case ;  and  they  fear  something  may  tm-n 
up  hereafter  which  may  make  them  wish  to  recall  the  admis- 
rsion  (which,  in  a  proper  case,  they  can  do :  IIolJi>i  v.  Burton, 
(1892)  3  Ch.  226;  40  AV.  E.  610;  67  L.  T.  146).  Either 
party  may  at  any  stage  of  the  case  move  for  judgment  on  the 
admissions  which  have  been  made  by  the  other  side.  (Order 
XXXII.  r.  6.)  You  must  be  careful,  therefore,  how  you 
admit  even  introductory  paragraphs,  which  may  appear 
immaterial ;  they  were  not  inserted  without  some  purj^ose. 
Besides,  it  is  sometimes  desirable  to  deny  a  particular  fact  so 
iis  to  compel  your  opponent  to  call  as  his  witness  a  person 
whom  you  wish  to  cross-examine,  or  by  whose  evidence  jow 
hope  to   prove   a   particular   fact   essential  to   your  case,  and 
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thus,   perhaps,   to   be   enabled  to   dispense   with   calling   any 
witnesses,  and  so  gain  the  right  to  the  last  word. 

On  the  other  hand,  in  actions  for  debts  or  liquidated 
damages,  the  defendant,  by  omitting  to  plead  any  denial  or 
refusal  to  admit,  and  pleading  affirmatively  only,  may  gain 
the  right  to  begin.  Where,  however,  the  action  is  brought 
for  unliquidated  damages,  this  consideration  does  not  apply; 
for  in  that  case  the  plaintiff  is  always  entitled  to  begin,  even 
though  the  burden  of  proof  lies  on  the  defendant.  [Carter  v. 
Jones,  6  C.  &  P.  64 ;  1  M.  &  E.  281  ;  Mercer  v.  Whall,  5  Q.  B, 
447,  463  ;  14  L.  J.  Q.  B.  267,  272.) 

But  as  a  rule  each  party  should  admit  whatever  facts  can 
be  proved  against  him  without  trouble.  Moreover,  it  look& 
weak  to  deny  everything  in  your  opponent's  pleading.  It 
suggests  that  you  have  no  substantial  defence  to  it.  And 
remember  that  by  Order  XXI.  r.  9,  "  where  the  Court  or  a 
judge  shall  be  of  opinion  that  any  allegations  of  fact  denied 
or  not  admitted  by  the  Defence  ought  to  have  been  admitted,, 
the  Court  or  judge  may  make  such  order  as  shall  be  just  with 
respect  to  any  extra  costs  occasioned  by  their  having  been 
denied  or  not  admitted."  It  is  a  pity  that  our  judges  make 
little  or  no  use  of  this  power. 

There  is  one  case  in  which  it  is  shameful  not  to  make  a  proper 
admission.  If  your  opponent  relies  on  a  written  document,  he  will 
either  set  out  the  words  of  the  document  in  his  pleading,  or  he  will 
state  shortly  its  effect.  In  the  latter  case,  as  your  construction  of 
the  document  will  probably  differ  from  his,  it  is  quite  legitimate  to- 
traverse  his  version  of  its  effect.  But  if  he  sets  out  the  actual 
words  correctly,  it  is  to  my  mind  slovenly  work  to  plead,  as  is  so 
often  done  :  "The  defendant  does  not  admit  that  the  terms  of  the 
said  indenture  are  sufficiently  or  correctly  set  forth  in  paragraph  4 
of  the  Statement  of  Claim,  and  craves  leave  to  refer  to  the  original 
thereof  at  the  trial  for  greater  certainty  as  to  its  terms  and  effect.'' 
"Why  ''  crave  leave"  to  do  hereafter  that  which  yoxx.  have  now  an 
absolute  right  to  do  ?     "  Every  party  to  a  cause  shall  be  entitled  at- 
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any  time,  b}'  notice  in  writing',  to  give  notice  to  any  other  party,  in 
whose  pleadings  reference  is  made  to  any  document,  to  produce  such 
document  for  the  inspection  of  the  party  giving  such  notice,  or  of 
his  solicitor,  and  to  permit  him  or  them  to  take  copies  thereof." 
(Order  XXXI.  r.  15.)  Obtain  a  copy  of  the  document  under  this 
rule,  if  you  have  not  one  already,  and  see  if  its  terms  are  or  are 
not  correctly  stated  by  your  opponent.  If  they  are,  admit  that  they 
are,  adding  such  other  portions  as  you  yourself  rely  on.  If  i\xey 
are  not,  then  set  them  out  correctly  yourself,  if  you  deem  them 
material.  I  always  suspect  that  the  man  who  "  craves  leave  "  is 
perfectly  familiar  with  the  contents  of  the  document  all  the  time. 

II.  Denials  must  be  Specific. 
"  It  shall  not  be  sufficient  for  a  defendant  in  his  Defence 
to  deny  generally  the  grounds  alleged  by  the  Statement  of 
Claim,  or  for  a  plaintiff  in  his  Eeply  to  deny  generally  the 
grounds  alleged  in  a  Defence  by  way  of  counterclaim,  but 
each  party  must  deal  specifically  with  each  allegation  of  fact 
of  which  he  does  not  admit  the  truth,  except  damages." 
(Order  XIX.  r.  17.)  The  party  pleading  must  make  it  quite 
clear  how  much  of  his  opponent's  case  he  disputes.  Some- 
times, in  order  to  obey  the  rule  and  to  deal  specifically  with 
every  allegation  of  fact  of  which  he  does  not  admit  the  truth, 
it  is  necessary  for  him  to  place  on  the  record  two  or  more 
distinct  traverses  to  one  and  the  same  allegation.  Merely  to 
deny  the  allegation  in  terms  will  often  be  ambiguous. 

Illustrations. 
Claim:  "The  defendant  broke  and  entered  the  close  of  the  plaintiff  " 
[specifying  «<].  If  the  defendant  pleads  :  "  The  defendant  never  broke  or 
entered  the  close  of  the  plaintiff,"  the  more  obvious  meaning  of  this  alle- 
gation is  that  he  never  broke  or  entered  the  close  which  the  plaintiff 
claims  as  his ;  but  it  may  be  that  his  case  is  that  the  close  specified  does 
not  belong  to  the  plaintiff'.  The  words  are  capable  of  that  meaning ;  and 
if  such  ambiguity  were  permitted,  pleadings  would  lose  their  utility.  If 
the  defendant  intends  at  the  trial  to  deny  the  plaintiff's  possession  or  right 
to  possession  of  the  close  in  question,  he  must  say  so  distinctly.  A  literal 
traverse  of  the  words  of  the  claim  will  be  taken  to  deny  merely  that  the 
defendant,  in  fact,  broke  and  entered  that  close.     If,  then,  the  defendant 
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desii-es  to  raise  both  defences — to  deny  both  the  act  complained  of  and  the 
plaintiff's  title   to   the   land— he  must  put  on  the  record  two  separate 
paragraphs,  e.g.  : — 1.  "The  defendant  never  broke  or  entered  the  said 
close.     2.  The  said  close  is  not  the  jilaintiff's  close." 
Pleading  Eules  of  Hilary  Term,  1853,  r.  19. 
In  an  action  of  trover,  detinue,  or  trespass  to  goods,  the  defendant  is 
similarly  reqiiired  to  deny  specially  that  the  goods  were  the  property  of 
the  plaintiff.     A  mere  traverse  of  the  conversion,  detention,  or  trespass 
will  be  taken  as  denying  merely  the  acts  complained  of. 
Pleading  Eules  of  Hilary  Term,  1853,  rr.  15,  20. 
Again,  if  the  plaintiff  alleges  that  "the  said  A.  B.  executed  the  said 
deed  on  behalf  of  the  defendant,  as  his  agent,  acting  under  a  power  of 
attorney  duly  signed  by  the  defendant,"  the  defendant  must  not  plead, 
"The  defendant  denies  that  the  said  A.  B.  executed  the  said  deed  on 
behalf  of  the  defendant,  as  his  agent,  under  a  power  of  attorney  duly 
signed  by  the  defendant."     If  he  wishes  to  traverse  the  whole  allegation 
he  must  plead : 

"  1.  The  said  A.  B.  never  executed  the  said  deed. 

"2.  The  said  A.  B.  never  executed  the  said  deed  on  behalf  of  the 
defendant,  or  as  his  agent. 

"  3.  The  defendant  never  signed  any  such  power  of  attorney  as  alleged, 
nor  did  A.  B.  ever  act  thereunder." 

Otherwise  it  would  not  be  clear  how  much  of  the  plaintiff's  allegation 
the  defendant  really  denies. 

See  Byrd  v.  Nunn,  5  Ch.  D.  781 ;  25  W.  E.  749  ;  37  L.  T.  90. 
So,  if  the  defendant  says  that  he  never  seduced  the  plaintiff's  servant, 
this  will  be  taken  as  a  denial  of  the  act  of  seduction.    The  defence  that  the 
girl  seduced  was  not  the  plaintiff's  servant  must  be  specially  pleaded. 
Torrcnce  v.  Gihhins,  5  Q.  B.  297 ;  13  L.  J.  Q.  E.  36. 
If  the  respondent  in  a  suit  for  dissolution  of  marriage  wishes  to  raise  at 
the  hearing  any  question  as  to  the  paternity  of  any  child  the  custody  of 
which  is  claimed  by  the  petitioner,  she  must  file  an  answer  in  the  suit 
specifically  raising  the  question. 

Gordo7i  V.  Gordon,  (1903)  P.  92;  72  L.  J.  P.  34;  88  L.  T.  573. 
"Whenever  the   cause  of   action   depends  on  the   plaintiff's  holding  a 
certain  office,  or  carrying  on  a  profession  or  trade,  the  defendant  must 
always  specially  deny  that  the  plaintiff  held  that  office,  or  carried  on  that 
profession  or  trade,  at  date  of  writ,  if  such  be  the  fact. 

Gallwey  v.  Marshall,  9  Ex.  300 ;  23  L.  J.  Ex.  78. 
If  either  party  wishes  to  deny  the  right  of  any  other  party  to  claim  as 
executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise,  or  in  any 
representative  or  other  alleged  capacity,  or  the  alleged  constitution  of  any 
partnership  firm,  he  shall  deny  the  same  specifically. 
Order  XXI.  r.  5. 
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III.  Denials  must  not  he  J^rasire. 

"  When  a  jDarty  in  any  pleading  denies  an  allegation  of  fact 
in  the  previous  pleading  of  the  opposite  party,  he  must  not  do 
so  evasively,  hut  answer  the  point  of  substance." 

Or  using  the  old  phraseology,  a  tra^ersk  must  jje  neither 
TOO  LARGE  NOR  TOO  NARROW.  He  must  deny  enough  and  not 
too  much. 

Illustrations. 

If  it  be  alleged  tliat  the  defendant  received  a  certain  sum  of  money,  it 
"wHl  not  be  sufficient  for  him  to  deny  that  be  received  tbat  particular 
amount,  but  be  must  deny  tbat  be  received  tbat  sum  or  any  part  tbereof, 
or  else  set  out  bow  mucb  be  received. 
Order  XIX.  r.  19. 

Tbe  plaintiff  alleged  tbat  bis  agent,  tbe  defendant,  bad  not  banded  over 
to  bim  certain  rents  wbicb  be  bad  received  from  tbe  plaintiff's  tenants. 
Defence  :  ' '  Tbe  defendant  bas  banded  over  to  tbe  plaintiff  all  tbe  rent 
Tvbicb  be  bas  received  from  tbe  plaintiff's  tenants."  Tbis  is  a  bad  traverse, 
tbougb  it  is  in  tbe  very  words  of  tbe  claim.  It  is  not  clear  wbetber  tbe 
defendant  bas  received  all  tbe  rent  due  or  part  or  none  of  it.  He  must 
state  wbetber  be  bas  received  any,  and,  if  any,  bow  mucb  rent,  and  wbat 
amount  be  banded  over  to  tbe  plaintiff,  and  wben. 

Kenriett  v.  Mundy,  Judge  at  Cbambers  (not  reported). 

How  sbould  a  defendant  traverse  tbis  statement :  ' '  Tbe  premises  were 
Landed  over  in  an  imfinisbed  condition"  ?  If  be  saj's,  "  Tbe  defendant 
denies  tbat  tbe  premises  were  banded  over  in  an  imfinisbed  condition," 
tbis  may  mean  tbat  tbe  premises  bave  never  yet  been  banded  over  at  all. 
A  similar  objection  will  api^ly  if  be  jjleads :  "Tbe  premises  were  not 
banded  over  in  an  unfinisbed  condition."  Tbe  rigbt  traverse  is:  "  Tbo 
premises  were  finisbed  wben  banded  over." 

Action  against  a  sberiff  for  an  escape.  Defence  tbat,  if  any  sucb 
escape  was  made,  tbe  prisoner  voluntarily  returned  into  custody  before 
tbe  defendant  knew  of  tbe  escape,  &c.  Tbe  Coiirt  refused  to  allow  tbe 
plea  to  be  so  framed;  for  "be  cannot  plead  byi^otbetically,  tbat  if  tbere 
bas  been  an  escape,  tbere  bas  also  been  a  return.  He  must  eitber  stand 
upon  an  averment  tbat  tbere  bas  been  no  escape ;  or  tbat  tbere  bave  been 
one,  two,  or  ten  escapes,  after  wbicb  tbe  prisoner  returned."  It  was  an 
evasive  denial  wbicb  was  balf  an  admission, 
Griffiths  V.  Eijles,  1  Bos.  &  Pul.  413. 
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The  coudition  of  a  bond  obliged  tbe  defendants  to  see  tbat  L.,  a 
collector  of  property  tax,  duly  performed  certain  duties  of  his  office 
specified  therein.  The  defendants  pleaded  that  they  had  performed  all 
things  on  their  part  to  be  performed.  Such  plea  was  held  to  be  bad  in 
substance,  because  (amongst  other  reasons)  it  averred  general  perform- 
ance by  the  defendants,  instead  of  showing  how  they  had  performed  tho 
condition ;  and  also  for  not  showing  that  L.  had  performed  his  duties. 
"  It  is  left  altogether  uncertain  what  the  acts  are  that  the  defendants  rely 
on  as  amounting  to  performance." 

Kepp  V.  Wigrjett,  6  C.  B.  280,  290;  17  L.  J.  C.  P.  295. 
So  in  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  a 
sum  of  money,  and  for  the  performance  of  covenants  in  an  indenture,  a 
plea  of  general  performance  was  held  ill ;  for  the  condition  being  to  do 
several  things,  the  defendant  was  bound  to  plead  to  each  particularly  by 
itself. 

Roakes  v.  Manser,  1  C.  B.  531 ;  14  L.  J.  C.  P.  199. 

The  defendant  bound  himself  by  a  bond  to  perform  all  the  covenants 
and  other  matters  contained  in  a  certain  indenture  some  of  which  were 
in  a  disjunctive  or  alternative  form ;  so  that  the  defendant  engaged  to 
do  either  one  thing  or  another.  Here  also  an  allegation  of  general 
performance  would  be  improper,  and  indeed  altogether  equivocal ;  tht> 
defendant  must  show  which  of  the  alternative  acts  he  jierformed. 
Oglethorp  v.  Hyde,  Cro.  Eliz.  233. 

Dangers  of  a  literal  Traverse. 

Do  not  traverse  too  literally.  It  is  sufficient  to  answer  the 
point  of  substance.  A  traverse  may  become  evasive,  if  it  follows 
too  closely  the  precise  language  of  the  allegations  traversed. 

(i.)  By  traversing  too  literally  you  may  fall  into  the  vice  of 
pleading  "  a  negative  pregnant."  A  negative  pregnant  is 
such  a  form  of  negative  expression  as  may  imply  or  carry 
within  it  an  affirmative  proposition.  It  is  therefore  evasive 
and  ambiguous,  and  must  not  be  used. 

Illustrations. 

A  Statement  of  Claim  alleged  that  the  defendant  offered  the  plaintiff 
a  bribe  of  500?.  The  defendant  pleaded  "  that  he  had  never  offered  the 
plaintiff  a  bribe  of  500/."  ;  which  would  have  been  true  if  he  had  offered 
400/.  or  any  other  sum  instead  of  500/.     Such  a  denial  half  admits  the 
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main  allegation  that  a  bribe  of  some  kind  had  been  offered.  It  i& 
therefore  an  unfair  and  evasive  denial.  The  defendant  should  have  pleaded 
that  he  never  offered  a  bribe  of  5001.  or  any  other  sum. 

Tildesley  v.  Harper,  7  Ch.  D.  403;  47  L.  J.  Ch.  263;  (C.  A.) 
10  Ch.  D.  393 ;  48  L.  J.  Ch.  495 ;  27  W.  E.  249 ;  39  L.  T. 
552. 
Colhorne  v.  StochlaJe,  1  Str.  493,  ante,  p.  147. 
In  an  action  of  trespass  the  plaintiff  claimed  damages  for  the  defen- 
dant's entering  his  house.      The  defendant  pleaded  that  the  plaintiff's 
daughter  gave  him  licence  to  do  so ;  and  that  he  entered  by  that  licence. 
The  plaintiff  replied  that  the  defendant  did  not  enter  hi/  her  licence.     This 
■was  considered  as  a  negative  pregnant ;  for  the  pleading  left  it  in  doubt 
whether  the  plaintiff  meant  that  there  never  was  a  licence,  or  that  the 
defendant  did  not  enter  by  virtue  of  it.     And  it  was  held  that  the  plaintiff 
should  have  traversed  the  entry  by  itself,  or  the  licence  by  itself,  and  not 
both  together. 

Myn  V.  Cole,  Cro.  Jac.  87. 
Action  for  assault  and  battery  by  a  sailor  against  the  master  of  his 
ship.  The  defendant  justified,  saying  that  he  bade  the  plaintiff  do  some 
service  in  the  ship,  but  the  plaintiff  refused ;  wherefore  the  defendant 
moderately  chastised  him.  The  plaintiff  replied  that  the  defendant  did 
not  moderately  chastise  him.  And  this  traverse  was  held  to  be  a  negative 
pregnant ;  for  it  might  mean  either  that  the  defendant  did  not  chastiso 
the  plaintiff  at  all,  or  that  he  chastised  him  immoderately  ;  and  is  there- 
fore ambiguous. 

Auheriev.  James,  Vent.  70;  1  Sid.  444;  2  Keb.  623. 

(ii.)  Again,  there  may  be  many  details  wliich  were  properly 
introduced  into  your  opponent's  pleading,  but  wliieh  it  is 
unnecessary  for  you  to  traverse  expressly.  By  so  doing  you 
may  raise  false  issues,  and  so  evade  "  the  point  of  substance."" 
"  If  an  allegation  is  made  with  divers  circumstances,  it  shall 
not  be  sufficient  to  deny  it  along  with  those  circumstances."' 
(Order  XIX.  r.  19.)  [The  addition  of  the  words  "  or  at  all  " 
will  often  cure  this  defect.] 

Illustrations. 

The  plaintiff  pleaded  that  the  Queen,  at  a  manor  court  held  on  such  a 
day,  by  J.  S.,  her  steward,  and  by  copy  of  court  roll,  &c.,  granted  certain 
land  to  A.  The  defendant  traversed  this  allegation  totidern  verbis;  h& 
pleaded  "  that  the  Queen  had  not,  at  a  manor  court  held  on  such  a  day. 


156  DENIALS  MUST  NOT  BE  EVASIVE. 

hj  J.  S.,  her  steward,  and  by  copy  of  court  roll,  granted  the  said  lands 
to  A."  The  Court  held  that  this  was  a  bad  traverse.  "  The  Queen  never 
granted  the  said  lands  to  A."  would  have  been  sufficient ;  for  the  plaintiff 
"was  not  bound  to  prove  a  grant  on  any  particular  daj',  or  by  any 
particular  steward. 

Lane  v.  Alexander,  Yelv.  122. 
If  the  plaintiff,  in  an  action  for  wages,  alleges  that  he  has  served  the 
defendant  as  a  hired  servant  from  March  2oth,  1896,  to  June  24th,  1897, 
at  Epsom,  in  the  county  of  Surrey,  it  would  be  a  bad  traverse  for  the 
defendant  to  plead :  "  The  plaintiff  did  not  serve  the  defendant  as  a  hired 
servant  from  March  25th,  1896,  to  June  24th,  1897,  at  Epsom,  in  the 
county  of  Surrey."  The  defendant  must  either  deny  that  the  plaintiff 
■ever  served  him  at  all,  or  else  state  for  how  long  he  admits  the  plaintiff 
did  serve  him.  And  he  must  not  traverse  the  place,  which  is  immaterial  ; 
■or  if  he  does  he  must  add  the  words,  that  the  plaintiff  did  not  serve  him 
at  Epsom  "  or  in  any  other  place." 

Doctrina  Placitandi,  360. 

Osborne  y.  Rocjers,  1  Wms.  Saund.  267. 

Ahager  v.  Carrie,  11  M.  &  W.  14. 
To  a  Statement  of  Claim  alleging  that  ' '  the  defei\dant  ia  or  about 
Michaelmas,  1887,  called  upon  several  of  the  plaintiff's  tenants  at  the 
premises,  Nos.  43,  45,  &  47,  Bayham  Street,  Camden  Town,  and  spoke 
and  published  to  them  "  a  slander  on  the  plaintiff's  title,  it  is  sufficient  to 
plead,  "The  defendant  never  spoke  or  published  the  said  words."  For 
that  answers  the  point  of  substance,  and  the  rest  is  denied  by  necessary 
implication.  To  plead  that  the  defendant  did  not  call  on  several  of  the 
plaintiff's  tenants,  &c.,  would  seem  to  admit  that  he  called  on  one  or  two 
of  them ;  and  to  deny  that  he  spoke  the  words  to  any  of  the  plaintiff's 
tenants  would  be  consistent  with  having  spoken  them  to  someone  not  a 
tenant  of  the  plaintiff's,  which  might  be  equally  actionable. 

(iii.)  If  your  opponent's  allegation  be  in  the  conjunctive,  you 
must  plead  to  it  in  the  disjunctive ;  otherwise  your  traverse 
may  be  too  large ;  for  it  is  seldom,  if  ever,  necessary  for  your 
•opponent  to  prove  at  the  trial  the  whole  of  his  allegation 
precisely  as  he  has  pleaded  it.  In  other  words,  when  travers- 
ing, remember  always  to  turn  "and"  into  "or,"  and  "all" 
into  "  any." 

lUustrations. 

Claim  :  "  the  defendants  broke  and  entered  the  plaintiff's  close  and 
-depastured  the  same  with  sheep  and  cattle."     The  proper  traverse  is : 
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"  Neither  defendant  broke  or  entered  the  plaintiff's  close  or  depastured 
the  same  with  any  sheep  or  cattle." 

In  an  action  on  a  policy  of  insurance,  the  plaintiff  averred  "  that  th& 
ship  insured  did  not  arrive  in  safety ;  but  that  the  said  ship,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furnitiu'e  were 
sunk  and  destroyed  in  the  said  voyage."  The  defendant  pleaded,  deny- 
ing "that  the  said  shij^,  tackle,  apparel,  ordnance,  munition,  artillery', 
boat,  and  other  furniture  were  sunk  and  destroyed  in  the  voyage,  iu 
manner  and  form  as  alleged."  This  was  held  a  bad  traverse;  th& 
defendant  ought  to  have  pleaded  disjunctively,  denying  that  the  ship,  or 
tackle,  or  apparel,  &c.,  was  sunk  or  destroyed;  because  the  plaintiff 
was  entitled  to  recover  compensation  for  anything  that  was  insiu-ed  and 
had  been  lost ;  whereas  (it  was  said),  if  issue  had  been  taken  on  the  plea 
as  pleaded  in  the  conjunctive  form,  "  and  the  defendant  should  prove 
that  only  a  cable  or  anchor  arrived  in  safety,  he  would  be  acquitted  of 
the  whole." 

Goram  v.  Sweeting,  2  Wms.  Saund.  205. 

Moore  v.  Boulcott,  1  Bing.  N.  C.  323. 

Stuhbs  V.  Luirison,  1  M.  &  W.  728;   5  Dowl.  162. 
See  other  instances  of  a  traverse  being  too  large — 

Basan  v.  Arnold,  6  M.  &  W.  559. 

De  Medina  y.  Norman,  9  M,  &  W.  820;  2  Dowl.  X.  S.  239. 

Aldis  y.  Mason,  11  C.  B.  132  ;  20  L.  J.  C.  P.  193. 

Dawson  v.  Wrench,  3  Exch.  359;  18  L.  J.  Ex.  229. 
As  to  traverses  which  have  been  held  not  too  large,  see — 

Palmer  v.  Gooden,  8  M.  &  W.  890 ;  1  Dowl.  N.  S.  673. 

Eden  v.  Turtle,  10  M.  &  W.  635. 

How  far  sliould  the  pleader  confine  himself  to  merely  traversing? 
)Should  he  not,  after  denying  his  opponent's  story,  go  on  to  add  his 
own  version  of  the  matter  ? 

This  is  sometimes  a  difficult  question.  The  pleader  must  use  his 
own  discretion.  It  is  sometimes  most  desirable  to  do  so,  in  order  tO' 
show  clearly  what  is  the  real  point  in  dispute.'"  If,  for  instance, 
a  plaintiff  in  his  Statement  of  Claim  sets  out  or  refers  to  certain 
clauses  of  a  written  contract  on  which  he  relies,  the  defendant 
should  certainly  set  out  or  refer  to  other  clauses,  if  any,  which  tell 
in  his  favour.  Again,  if  the  plaintiff  gives  his  version  of  the  effect 
of  a  written  document,  it  will  certainly  tend  to  clear  the  matter  up 

*  See  the  judgment  of  Jessel,  M.  E.,  in  Thorp  y.  Iloldsworth,  part  of 
which  is  quoted  ante,  p.  1-18. 
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if  the  defendant,  instead  of  merely  denying  the  plaintiff's  version, 
states  also  his  own  construction  of  the  document.  And  in  many 
cases  it  may  be  desirable  for  a  defendant  thus  to  state  definitely 
what  his  exact  contention  is.  But  by  so  doing  he  necessarily  some- 
what limits  his  case  at  the  trial.  He  has  no  longer  the  same  free 
hand.  And  there  is  this  further  danger,  that  if  the  defendant, 
instead  of  merely  denying,  sets  up  an  affirmative  case  as  well,  both 
judge  and  jury  will  expect  him  to  prove  his  affirmative  case,  and  are 
apt  to  find  against  him  if  he  does  not.  The  onus  of  proof  is  not 
really  shifted  by  such  a  method  of  pleading.  {Kilgour  v.  Alexander, 
14  Moore,  177.)  But  if,  when  accused  of  a  tort,  the  defendant 
pleads,  "  It  was  A.  who  did  it,  not  I,"  the  jury  will  be  inclined  to 
treat  this  as  an  admission  that  either  A,  or  the  defendant  did  it,  and 
to  conclude  that  if  the  defendant  cannot  prove  his  assertion  that  A. 
did  it,  he  must  have  done  it  himseK. 

Illustrations. 

A  purchaser  sued  his  vendor  for  not  deHvering  a  proper  abstract  of 
title,  and  alleged  that  the  sale  was  subject  to  a  condition  that  the  vendor 
should  deliver  an  abstract  showing  a  good  title,  and  that  no  such  abstract 
had  been  delivered.  The  defendant  would  now  be  permitted  to  plead  that 
the  contract  between  himself  and  the  plaintiff  reallj^  was  that  the  defendant 
i^hould  deliver  an  abstract  commencing  with  a  fai'ticiilar  deed  only,  and 
that  he  had  done  this  ;  though  in  1847  such  a  plea  was  held  bad  on  special 
demurrer  as  an  argumentative  traverse  of  the  contract  declared  on. 
Sharland  v.  Leifduld,  4  C.  B.  529;  16  L.  J.  C.  P.  217. 

If  the  defendant's  real  case  is  that  he  was  not  guilty  of  any  negligence 
liimself ,  it  is  unwise  for  him  to  plead  that  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

If  the  defendant's  case  is  that  the  plaintiff  is  not  seised  in  fee,  he  need 
not  state  who  is  seised  in  fee,  of  the  land. 

Rohert  Bradshaw^ s  Case,  9  Eep.  60  b,  ante,  p.  105. 
Argent  v.  Durrani,  8  T.  E.  403,  post,  p.  162. 

"Where  the  defendants  were  sued,  as  sheriffs  of  London,  for  allowing  a 
debtor,  Eobinson,  to  escape,  they  pleaded  that  it  was  their  predecessors 
in  office  who  had  allowed  Eobinson  to  escape.  This  was  held  a  bad  plea, 
because  it  neither  traversed  nor  confessed  the  allegation  that  the  defen- 
dants had  allowed  Eobinson  to  escape.  Thej'  should  have  merely  denied 
the  act  attributed  to  themselves,  and  not  have  set  up  affirmatively  that 
others  were  guilty  of  it. 

Mynours  v.  Turke  and  Yorke,  Sheriffs  of  London,  1  Dyer,  66  b. 
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Action  for  breach  of  copyright.  The  plaintiff  alleged  that  his  song  had 
been  duly  registered  according  to  the  Copyright  Act.  The  defendant 
pleaded,  "  The  defendant  denies  that  the  said  song  has  been  duly  regis- 
tered ;  the  date  of  the  first  publication  thereof  is  not  truly  entered."  Had 
he  not  added  the  latter  clause  he  might  have  won  the  action  ;  as  it  was, 
he  failed.  For  it  turned  out  at  the  trial  that  the  date  of  publication  was 
truly  entered,  but  the  name  of  the  publisher  was  not.  The  Act  required 
both  to  be  truly  stated  ;  hence  the  song  had  not  in  fact  been  duly  regis- 
tered. But  Fry,  J.,  held  that  it  was  not  open  to  the  defendant  to  raise 
this  point ;  the  manner  in  which  the  defendant  had  pleaded  was,  in  effect, 
"  an  admission  that  in  every  respect  but  that  one  which  was  mentioned 
the  registration  was  duly  effected."     And  he  refused  leave  to  amend. 

CoUcite  v.  Goode,  1  Ch.  D.  842;  47  L.  J.  Ch.  370;  3S  L.  T. 
504. 
So  where  a  plaintiff  alleged  that  H.  "agreed  by  writing  under  the  hand 
of  his  agent  thereunto  lawfully  authorized,"  the  defendant  pleaded  that 
•'H.  never  agi-eed  by  writing  under  the  hand  of  any  agent  thereunto 
lawfully  authorized,"  but  added  that  "  H.  was  of  unsound  mind,  and 
therefore  could  not  lawfully  authorize  any  agent."  It  was  held  that  this 
-addition  limited  the  preceding  general  words,  so  that  H.'s  unsoundness  of 
mind  was  the  only  substantial  issue  raised ;  and  that,  if  H.  was  of  sound 
mind,  the  defendant  could  not  go  into  other  matters  to  show  that  in  fact 
H.  never  authorized  anyone  to  sign  this  agreement ;  because  "  the  denial, 
being  justified  by  a  fact  specifically  alleged  and  no  other,  must  be  taken 
to  refer  to  that  fact  alone." 

Byrd  v.  Nunn,  5  Ch.  D.  781 ;  25  W.  E.  749 ;  37  L.  T.  90 ; 
(C.  A.)  7  Ch.  D.  284;  47  L.  J.  Ch.  1 ;  26  W.  E.  101;  37 
L.  T.  585. 

Cf.  Harris  v.  A[a7itle,  3  T.  E.  307,  j^ost,  p.  195. 

And  Angerstein  v.  Handson,  1  Cr.  M.  &  E.  789,  post,  p.  177. 
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The  party  pleading  is  often  willing  to  admit  tliat  the  facts 
alleged  by  his  opponent  are  so  far  true,  and  that  they  make 
out  a  good  prima  facie  case  or  defence.  But  he  desires  to 
destroy  the  eif  ect  of  these  allegations  either  by  showing  some 
justification  or  excuse  of  the  matter  charged  against  him,  or 
some  discharge  or  release  from  it.  A  defendant,  for  instance, 
may  seek  to  show  on  the  one  hand  that  the  plaintiff  never 
liad  any  right  of  action,  because  the  act  charged  was  under 
the  circumstances  justifiable ;  or,  on  the  other,  that,  though 
the  plaintiff  had  once  a  right  of  action,  it  has  been  discharged 
or  released  by  some  matter  subsequent.  In  either  case,  he 
confesses  the  truth  of  the  allegation  which  he  jDroposes  to 
answer  or  avoid.  Hence  such  defences  are  called  jjleas  in 
confession  and  avoidance. 

The  effect  of  such  admission,  if  it  stand  alone,  is  extremely 
strong  ;  for  it  concludes  the  party  making  it,  even  though  the 
jury  should  improperly  go  out  of  the  issue,  and  find  the  con- 
trary of  what  is  thus  confessed  on  the  record.  {Hewitt  v. 
Macquire,  7  Exch.  80.)  At  the  same  time,  the  confession 
operates  only  to  prevent  the  fact  from  being  afterwards, 
brought  into  question  in  the  same  suit;  it  is  not  conclusive 
as  to  the  truth  of  that  fact  in  any  subsequent  action  between 
the  same  parties.  And  it  wiU  have  no  such  operation  at  all, 
even  in  the  same  suit,  if  the  party  pleading  also  traverses  the 
facts  confessed,  as  he  may  do  now. 

Illustrations. 

Action  of  assault.  Defence  that  tlie  defendant  did  tlie  acts  complained 
of  in  necessary  self-defence.  This  is  a  plea  in  confession  and  avoidance  ; 
for  it  admits  the  assault  "while  it  justifies  it. 
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Similarly,  in  an  action  of  libel,  a  plea  tliat  the  words  are  true  or  that 
they  were  pubHshed  on  a  privileged  occasion  admits  that  the  defendant 
published  the  words  of  the  plaintiff,  but  justifies  or  excuses  the  act. 

To  plead  that  the  defendant  has  a  lien  on  certain  goods  admits  that  the 
goods  are  the  plaintiff's,  and  that  the  defendant  detains  them  from  him. 

So  the  defence  that  there  was  contributory  negligence  on  the  part 
of  the  plaintiff  admits  that  there  was  negligence  on  the  part  of  the 
defendant  which  contributed  to  produce  the  injui-y  which  the  plaintiff 
has  sustained,  but  it  shows  matter  which  if  proved  bars  any  right  of 


action. 


Wahlin  X.  I.  <t  >S'.  IV.  Ey.  Co.,  12  App.  Cas.  41 ;   56  L.  J.  Q.  B. 
229;   3oW.  E.  141;   55  L.  T.  709. 

And  generally  in  any  action  of  tort  if  the  defendant  admits  the  act 
complained  of,  but  desires  to  show  that  it  was  not  wrongful  or  no  breach 
of  dutj',  he  must  plead  such  justification  speciaUy  by  way  of  confession 
and  avoidance. 

Franl'vm  v.  lord  FaJmouth,  2  A.  &  E.  452  ;  4  N.  &  M.  330. 

Lush  V.  RtisseU,  5  Exch.  203 ;  19  L.  J.  Ex.  214. 

On  the  other  hand,  pleas  of  tender,  of  payment  or  set-off,  of  waiver  or 
accord  and  satisfaction,  of  laches  or  of  the  Statute  of  Limitations,  admit 
that  the  plaintiff  once  had  a  cause  of  action,  but  assert  that  it  is  now  lost, 
suspended,  or  discharged. 

All  matter  in  confession  and  avoidance  must  be  pleaded 
specially.  The  pleader  must  not  attempt  to  insinuate  it 
under  an  apparent  traverse;  he  should  state  it  clearlv  and 
distinctly,  and  in  a  separate  paragraph.  At  the  same  time, 
lie  should  not  confess  and  avoid  where  a  mere  traverse  is 
sufficient.  For  he  will  thus  introduce  collateral  matter  which 
his  client  may  have  to  prove,  instead  of  putting  the  plaintiff 
to  proof  of  his  allegations. 

Illustrations. 
"The  defendant  or  plaintiff,  as  the  case  may  be,  must  raise  by  his 
pleading  all  matters  wHch  show  the  action  or  counterclaim  not  to  be 
maintainable,  or  that  the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  aU  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if 
not  raised  would  be  likely  to  take  the  opposite  party  by  surprise^  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings,  as,  for 
instance,  fi-aud,  Statute  of  Limitations,  release,  payment,  performance, 

O.P.  .- 
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acts  showing  illegality  cither  by  statute  or  common  law,  or  Statute  of 
Frauds." 

Order  XIX.  r.  lo. 
If  a  defendant  merely  pleads  that  "he  never  agreed  as  alleged,"  he 
cannot  insist  at  the  trial  that  though  a  contract  was  made  as  alleged  it  is 
invalid  in  point  of  law;  for  this  must  form  the  subject  of  a  special 
allegation,  showing  the  circumstances  out  of  which  the  illegality  is- 
supposed  to  arise. 

Order  XIX.  r.  20. 

And  see  Belt  v.  Lawes,  51  L.  J.  Q.  B.  359,  ante,  p.  143. 

This  appHes  not  only  to  the  case  where  the  claim  is  founded  on  an 
express  promise  of  an  illegal  description,  but  also  to  cases  where  the 
action  is  based  on  an  implied  jjromise,  and  the  services  or  considerations 
upon  which  the  implication  is  supposed  to  arise  were  tainted  with 
illegality. 

Potts  V.  Sparroiu,  1  Bing.  N.  C.  594. 

Contributory  negligence  must  be  specially  pleaded. 

See  ''Pleiades''  v.  Page,  (1891)  A.  C.  259;  60  L.  J.  P.  C.  59; 
65  L.  T.  169. 
Fraud  must  always  be  specially  pleaded.  In  an  action  on  a  bill  of 
exchange  the  defendant  pleaded  that  the  plaintiff  was  not  a  honci  fide 
holder  for  value.  It  was  held  that  he  could  not  under  that  jdea  raise  the 
question  of  his  being  privj^  to  a  fraud.  The  only  question  on  such  an 
issue  will  be,  did  he  give  value  for  the  bill  ? 

Uthcr  V.  Rich,  10  Ad.  &  E.  784 ;  2  P.  &  D.  579. 
In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close, 
the  defendant  pleaded  that  the  plaintiff  demised  the  close  to  him  for  a 
term  of  years,  by  virtue  whereof  he  entered  and  committed  the  supposed 
trespass.     This  is  a  good  plea  in  confession  and  avoidance,  for  it  admits 
the  plaintiff's  title,  subject  to  the  effect  of  the  demise. 
Ley  field's  Case,  10  Eep.  91  a ;  3  Salk.  273. 
Action  of  trespass  for  breaking  and  entering  plaintiff's  close.     Defence 
that  J.  S.  was  seised  in  fee  of  the  close  and  demised  it  to  the  defendant 
for  a  term  of  years  by  virtue  whereof  he  entered,  which  is  the  alleged 
trespass.     This  was  held  a  bad  plea.     A  traverse  denying  that  the  close 
was  the  plaintiff's  was  all  that  was  necessary. 
Ar(jent  v.  Par  rant,  8  T.  R.  403. 
For  illustrations  of  confessions  and  avoidance  in  a  Eeply,  see  post, 
p.  247. 

In  confessing  and  avoiding,  as  in  traversing,  the  plea  must 
1)6  neither  too  wide  nor  too  narrow.     It  must  be  as  broad  and 
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as  long  as  the  claim  to  which  it  is  pleaded,  and  justify  or 
excuse  the  whole  of  it ;  or  if  it  be  intended  to  apply  to  part 
only  of  such  claim,  it  must  be  limited  accordingly  by  a  prefix 
"As  to  so  much  as  alleges,  &c.,"  or  "  As  to  paragraph  4  of  the 
Statement  of  Claim."  Be  carefid  not  to  make  too  wide  an 
averment,  whereby  you  will  take  on  your  shoulders  an 
unnecessary  burden,  or  too  narrow  an  averment,  which  will 
fetter  your  hand  at  the  trial. 

Illustrattons. 

In  an  action  for  a  slander  in  tliese  words,  "  "Woor  says  tliat  M'Pherson 
is  insolvent,"  it  would  be  insufficient  to  plead  that  Woor  had  in  fact  said 
so;  the  defendant  must  allege  and  prove  not  merely  what  Woor  said, 
but  also  that  what  he  said  was  true. 

M'Pherson  v.  Daniels,  10  B.  &  C.  263  ;  5  M.  &  E.  251. 

Duncan  v.  Thwaites,  3  B.  &  C.  556;  5  D.  &  R.  447. 

In  a  plea  of  privilege  it  is  unwise  to  allege  that  the  defendant  had  just 
and  reasonable  grounds  for  believing  the  charges  made  against  the 
plaintiff  to  be  true.  Such  an  averment  may  be  intended  only  as  a 
corollary  to  a  plea  of  privilege  (in  which  case  it  would  be  far  better  to 
plead  that,  ' '  the  defendant  acted  bond  fide  and  without  any  malice  toward 
the  plaintiff");  but  it  runs  dangerously  near  to  a  justification,  and  will 
either  be  stiiick  out  as  immaterial  [Cave  v.  Torre,  32  W.  E.  324 ;  54  L.  T. 
87,  515),  or  particulars  will  be  ordered  of  the  grounds  of  such  belief. 

Fitzgerald  v.  Campbell,  18  Ir.  Jur.  153;  15  L.  T.  74. 

Alman  v.  Oppert,  (1901)  2  K.  B.  576;  70  L.  J.  K.  B.  745. 

In  pleading  the  Statute  of  Frauds  it  is  not  necessary  to  plead  any 
particular  section.  Where,  however,  the  defendant  had  pleaded  sect.  4, 
he  was  not  allowed  to  amend  or  to  avail  himself  of  sect.  7. 

James  v.  Smith,  (1891)  1  Ch.  384 ;  39  W.  E.  396;  63  L.  T.  524. 

But  see  65  L.  T.  544. 
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OBJECTIONS   IN  POINT   OF  LAW. 

Either  party  may  object  to  tlie  pleading  of  the  opposite 
party  on  the  ground  that  such  pleading  does  not  set  forth  a 
sufficient  ground  of  action,  defence,  or  reply,  as  the  case  may 
be.  Such  an  objection  can  only  be  raised  where  the  fault  is 
apparent  on  the  face  of  the  pleading  to  which  exception  is 
taken ;  and  the  fault  must  be  something  more  than  a  mere 
imperfection,  omission,  or  defect  mform. 

Demurrers  were  abolished  by  rule  1  of  Order  XXV.*  But 
it  was  desirable,  and  indeed  necessary,  to  preserve  some  form 
of  objection  in  point  of  law,  otherwise  parties  might  incur 
great  expense  in  trying  questions  of  fact  which,  when  decided, 
would  not  determine  their  rights.  Hence  rule  2  of  the  same 
Order  enacts  that,  "Any  party  shall  be  entitled  to  raise  by 
his  pleadings  any  point  of  law,  and  any  point  so  raised  shall 
be  disposed  of  by  the  judge  who  tries  the  cause  at  or  after  the 
trial ;  provided  that  by  consent  of  the  parties,  or  by  order  of 
the  Court  or  a  judge  on  the  application  of  either  party,  the 
same  may  be  set  down  for  hearing  and  disposed  of  at  any 
time  before  the  trial."  And  rule  3  provides  that, "  If,  in  the 
opinion  of  the  Court  or  a  judge,  the  decision  of  such  point  of 
law  substantially  disposes  of  the  whole  action,  or  of  any 
distinct  cause  of  action  therein,  the  Court  or  judge  may 
thereupon  dismiss  the  action  or  make  such  other  order  therein 
as  may  be  just." 

*  Special  demurrers,  as  they  were  called,  i.e.,  mere  objections  to  the 
form  of  an  opponent's  pleading,  were  entirely  abolished  by  the  Common 
Law  Procedure  Act,  1852  ;  the  50th  section  of  which  provides  that  "  on 
such  demurrer  the  Court  shall  proceed  and  give  judgment  according  as 
the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission,  defect  in,  or  lack  of,  form." 


OBJECTIONS  IN  POINT  OF  LAW.  165 

On  the  argument  the  party  who  raised  the  point  of  law 
has  the  right  to  begin  {Stevens  v.  Choicn,  (1901)  1  Ch.  p.  900). 
And  for  the  purposes  of  the  argument,  he  is  taken  to  admit 
all  the  facts  alleged  in  the  opposite  pleading.  {Burroics  v. 
Rhodes,  (1899)  1  Q.  B.  p.  821;  Anderson  v.  Midland  Rij., 
(1902)  1  Ch.  p.  374.)  And  the  Court  will,  moreover,  take 
the  whole  record  into  theii'  consideration,  and  give  judgment 
for  the  party  who,  on  the  w'hole,  appears  to  be  entitled  to  it. 
Thus,  a  plaintiff  who  objects  to  a  Defence  may  find  himself 
called  on  to  defend  the  sufficiency  of  his  Statement  of  Claim ; 
and,  if  unsuccessful,  judgment  wdll  be  given  for  the  defendant. 

No  one  is  bound  to  take  an  objection  in  point  of  law ;  the 
rule  cited  above  (Order  XXV.  r.  2)  merely  says  that  he  shall 
be  entitled  to  raise  it  by  his  pleading.  At  the  trial  he  may 
urge  any  point  of  law  he  likes,  whether  raised  on  the  pleadings 
or  not.  This  was  decided  on  June  10th,  1886,  by  a  Divisional 
Court  (Day  and  Wills,  JJ.)  in  the  case  of  MacDoucjaU  v. 
Knight  and  another  {not  reported  on  this  point).  And  it  was 
also  the  law  under  the  former  system.  {Per  Lindley,  J.,  in 
Stokes  v.  Grant,  4.  C.  P.  D.  at  p.  28,;jo.sY,  p.  171.)  But  if 
either  XDarty  desires  to  have  any  point  of  law  set  down  for 
hearing,  and  disposed  of  before  the  trial  under  the  latter  part 
of  rule  2,  he  must  raise  it  in  his  pleading  by  an  objection  in 
point  of  law.  And  having  regard  to  the  words  of  Order  XXV. 
r.  3,  it  is  clearly  worth  while  to  raise  on  the  pleadings  any 
point  of  law  which  will  substantially  dispose  of  the  whole 
action,  as  in  Mayor,  8^'c.  of  ManeJiester  v.  Williams,  (1891) 
1  a  B.  94 ;  60  L.  J.  Q.  B.  23. 

Illadratiijiis. 

It  is  a  common  error  to  suppose  tliat  wliere  a  man  who  lias  made  two 
wills  at  different  times  revokes  tlie  second,  lie  thereby  revives  the  fii'st 
wiU.  Suppose  a  plaintiff  in  that  belief  propounds  the  first  wiU :  the 
defendant  would  plead  it  was  revoked  by  the  execution  of  the  second 
will :  the  plaintiff  would  reply  that  the  second  will  was  in  its  turn 
revoked.     If  the  defendant  joins  issue  on  this,  the  cause  would  proceed 
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to  trial  on  an  issue  of  fact  whicli  is  wholly  immaterial :  for  the  revocation 
of  the  second  will  would  not  (without  more)  re-establish  the  first ;  it 
would  merely  leave  the  testator  intestate.  The  defendant  should  object 
that  the  Eeply  affords  no  answer  to  the  Defence. 

Where  special  damage  is  clearly  essential  to  the  plaintiff's  cause  of 
action,  an  objection  can  be  taken  which  may  disjiose  of  the  whole  action, 
in  the  Form  given  in  E.  S.  C,  Appendix  E.,  s.  III.  No.  2:  "The  defen- 
dant will  object  that  the  special  damage  stated  is  not  sufficient  in  point  of 
law  to  sustain  this  action."  Similarly,  if  no  special  damage  be  alleged, 
the  defendant  may  object  "  that  the  matters  disclosed  in  the  Statement  of 
Claim  arc  not  actionable  without  proof  of  special  damage,  and  that  none 
is  alleged." 

An  objection  in  point  of  law  must  be  taken  explicitly.  An  allegation 
which  suggests  insufficiency,  but  does  not  take  the  point  clearly,  is 
embarrassing,  and  liable  to  be  struck  out. 

Stoles  V.  Grant,  4  C.  P.  D.  25 ;  27  W.  E.  397 ;  40  L.  T.  36. 
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Chapter  XT. 
ATTACKING  YOUR  OPPONENT'S  PLEADING. 

These,  then,  are  the  leading  rules  of  our  present  system  of 
pleading.  They  are  clear,  simple,  and  sensible;  and,  at  the 
same  time,  they  are  elastic.  Pleadings  are  no  longer  east  all  in 
one  mould ;  there  is  full  scope  for  individuality.  No  one  is 
entitled  to  dictate  to  his  opponent  how  he  shall  plead.  "  No 
technical  objection  shall  be  raised  to  any  pleading  on  the  ground 
of  any  alleged  want  of  form  "  (Order  XIX.  r.  26).  Moreover, 
-<'no  application  to  set  aside  any  proceeding  for  irregularity 
shall  be  allowed  unless  made  within  reasonable  time,  nor  if 
the  party  applying  has  taken  any  fresh  step  after  knowledge 
of  the  irregularity"  (Order  LXX.  r.  2).  Hence  any  mere 
irregularity  will  be  cured  by  yom-  opponent's  pleading  over. 
And  experienced  pleaders  often  break  the  letter  of  these  rules 
for  the  sake  of  clearness  or  brevity.  Thus,  though  it  is  in 
general  unnecessary  to  allege  matter  of  law,  yet  it  is  some- 
times convenient  to  do  so,  and  it  may  make  the  statements 
of  fact  more  intelligible  and  show  their  connection  inter  sc. 
This  is,  indeed,  done  in  the  statutory  forms  in  R.  S.  C, 
Appendices  C,  D.,  and  E. :  e.g.,  "  The  plaintiff  is  entitled  to 
the  possession  of  a  farm  and  premises"  (App.  C,  s.  vii.). 
''The  defendant  is  entitled  to  set-off"  (App.  D.,  s.  iv.,  5). 
There  is  no  harm  in  this,  if  (as  in  both  the  cases  referred  to) 
the  facts  are  also  stated  on  which  the  proposition  of  law 
is  based. 

But  what  is  a  pleader  to  do  when  he  is  confronted  by  some 
flagrantly  bad  bit  of  pleading  in  flat  violation  of  the  rules  ? 
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Even  tlien,  the  best  tiling  he  can  do,  as  a  rule,  is  to  leave  it 
alone.  But  there  are  exceptions.  As  Bowen,  L.  J.,  says  in 
KnoH-Ies  v.  Boherfs  (38  Ch.  D.  at  p.  270  ;  58  L.  T.  at  p.  262), 
"It  seems  to  me  that  the  rule  that  the  Court  is  not  to  dictate 
to  parties  how  they  should  frame  their  case,  is  one  that  ought 
always  to  be  preserved  sacred.  But  that  rule  is,  of  course^ 
subject  to  this  modification  and  limitation,  that  the  parties 
must  not  offend  against  the  rules  of  pleading  which  have  been 
laid  down  by  the  law ;  and  if  a  party  introduces  a  pleading 
which  is  unnecessary,  and  it  tends  to  prejudice,  embarrass 
and  delay  the  trial  of  the  action,  it  then  becomes  a  pleading 
which  is  beyond  his  right."  His  opponent's  remedy  in  such 
a  case  is  to  apply  to  the  Master  at  Chambers  for  further 
directions;  and  for  this  purpose  he  must  give  notice  under 
Order  XXX.  r.  5. 

Such  application  may  be  : — 

(1.)  To  strike  out  the  whole  pleading  under  Order  XXV. 

r.4; 
(2.)  To  allow  an   objection   in   point  of   law  to  be  argued 

before  the  trial  under  Order  XXV.  r.  2  ; 
(3.)  To  have  certain  paragraphs  in  a  pleading  struck  out  or 

amended  under  Order  XIX.  r.  27  ;  or, 
(4.)  For  particulars. 

But  be  careful  how  you  advise  any  such  application.  You 
may  materially  increase  the  costs  of  the  action,  and  yet  reap 
no  compensating  advantage  for  your  client,  even  though  you 
succeed. 

(1.)  Striking  out  your  Opponcnfs  Pleading. 

The  provisions  of  Order  XXV.  afford  a  prompt  and  summary 
method  of  disposing  of  groundless  actions  and  of  excluding 
immaterial  issues.  Under  rule  4  of  that  Order  a  Master  at 
Chambers  has  power  to  strike  out  any  pleading  which  discloses 
no  reasonable  cause  of  action  or  answer,  and  to  stay  or  dismiss 
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any  action  ■which  is  shown  hy  the  pleadings  to  he  frivolous 
or  vexatious.  On  such  an  application  he  can  look  only  at  the 
pleadings  and  particulars,  not  at  any  affidavit  [JoJindon  \, 
Johnston,  33  W.  E.  239 ;  hut  see  Kershaw  v.  Sievier,  21  Times 
L.  R.  40).  The  power  conferred  hy  this  rule  should  only  be 
used  in  "  plain  and  obvious  cases  "  [Huhhuch  &(  Sons  v.  Wi/kinson, 
(1899)  1  Q.  B.  86  ;*  Lea  v.  Thiirshj,  90  L.  T.  265) ;  and  where 
no  reasonable  amendment  would  ciu-e  the  defect  {Griffiths  v. 
London  4'  .S'.  K.  Bodes  Co.,  13  Q.  B.  D.  p.  261 ;  Steeds  v.  Steeds, 
22  Q.  B.  D.  p.  542).  Moreover,  apart  from  all  rules  and 
Orders,  the  Court  has  inherent  power  to  stay  every  action 
which  is  an  abuse  of  its  process.  {ReieJiel  v.  Mo g rath,  14 
App.  Gas.  665  ;  MacDougall  v.  Knight,  25  Q.  B.  D.  1 ;  Rem- 
mington  v.  Sco/es,  (1897)  2  Ch.  1.)  Where  either  party  to  an 
action  has  made  repeated  frivolous  applications  to  tlie  judge  or 
Master,  the  Court  has  power  to  make  an  order  prohibiting  any 
further  aj)plications  by  him  without  leave.  {Grepe  v.  Loam,  37 
Ch.  D.  168 ;  Kinnaird  v.  Field,  (1905)  2  Ch.  306.  And  see  the 
Vexatious  Actions  Act,  1896  (59  &  60  Yict.  c.  51),  and  In  re 
Chafers,  13  Times  L.  R.  363;  In  re  Jones,  18  Times  L.  R.  476.) 
But  tliese  extreme  powers  are  but  rarely  exercised.  The  mere 
fact  that  the  plaintiff  is  not  likely  to  succeed  in  his  action  is  no 
ground  for  striking   out  his  Statement  of   Claim.      {Boater  v. 

*  The  judgment  in  this  case  contains  a  passage  (p.  91),  -nhich  the- 
student  will  do  well  to  bear  in  mind : — ^"  Two  courses  are  open  to  a  defen- 
dant who  wishes  to  raise  the  question  whether,  assuming  a  Statement  of 
Claim  to  be  proved,  it  entitles  the  plaintiff  to  relief.  One  method  is  to 
raise  the  question  of  law  as  directed  by  Order  XXV.  r.  2  ;  the  other  is  to 
apply  to  strike  out  the  Statement  of  Claim  imder  Order  XXV.  r.  4.  The 
first  method  is  apiirojiriate  to  cases  requiring  argument  and  careful  con- 
sideration. The  second  and  more  summary  procedure  is  only  appropriate 
to  cases  which  are  plain  and  obvious,  so  that  any  Master  or  judge  can 
say  at  once  that  the  Statement  of  Claim  as  it  stands  is  insufficient,  even  if 
proved,  to  entitle  the  plaintiff  to  what  he  asks."  And  see  the  remarks  of 
Selborne,  L.  C,  in  Bnrstall  v.  Bey f  us,  26  Ch.  D.  pp.  38,  39  ;  and  of  the 
Covu-t  of  Appeal  in  Wurthuiytun  v.  Bdton,  IS  Times  L.  E.  438. 
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Holder,  54  L.  T.  298.)  Hence,  though  you  may  think  that 
your  opponent's  pleading  discloses  no  cause  of  action  or  no 
defence  to  your  claim,  it  by  no  means  follows  that  you 
should  at  once  apply  to  have  it  struck  out  or  amended. 
You  must  apply  promptly,  if  at  all.  ( Cross  v.  Earl  Howe,  62 
L.  J.  Cli.  342.)  In  the  Chancery  Division  the  application  is 
usually  made  by  motion  to  the  judge  in  Court. 

(2.)   Ohjection  in  point  of  Lau\ 

Then,  too,  the  same  Order  enables  the  defendant  to  raise  by 
his  pleading  any  point  of  law,  and  in  a  j)roper  case  to  have  it 
argued  and  disposed  of  before  the  trial  (rr.  2,  3;  ante,  p.  164). 

Where  the  matter  is  one  of  first  impression,  or  where  for  any 
other  reason  the  law  on  the  point  is  not  clear,  it  may  be  very 
desirable  to  argue  an  objection  and  settle  the  point  of  law 
before  incurring  the  expense  of  a  trial  with  witnesses.  But 
in  ordinary  cases  it  is  generally  wiser  to  raise  the  objection 
on  the  pleading  but  not  to  apply  to  have  it  argued  before 
the  trial.  The  usual  result  of  such  an  argument  is  that,  if  the 
defendant  succeeds,  the  plaintiff  obtains  leave,  on  paying  the 
costs  of  the  argument,  to  amend  his  Statement  of  Claim ;  and 
it  is  better  for  the  defendant  that  the  plaintiff  should  be  driven 
to  such  amendment  at  the  trial  in  the  presence  of  the  jviry. 
Hence,  as  a  rule,  it  is  best  not  to  apply  to  have  any  point  of 
law  argued  before  the  trial,  unless  the  objection  is  one  which 
will  dispose  of  the  whole  action,  and  which  cannot  be  removed 
by  any  amendment  which  the  plaintiff  can  truthfully  make. 

Clients  are  sometimes  afraid  that,  by  not  taking  out  a  summons, 
counsel  throw  away  for  ever  one  chance  of  success ;  that  the  objec- 
tion, if  not  taken  at  once,  cannot  be  taken  afterwards.  But  this  is 
not  so.  No  doubt  slight  defects,  such  as  slips  of  the  pen,  careless 
omissions,  informal  pleading,  &c.,  may  sometimes  be  aided  by  plead- 
ing over,  and  may  still  more  often  be  cured  by  verdict.  But  it  is 
never  worth  while  in  these  days  to  incur  the  cost  of  a  motion  or 
summons  over  some   purely  formal  defect.      All  matters  of  sub- 
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stance,  as  my  Lord  Coke  saj-s,  "  will  bo  saved  to  you."  You  sliould 
always  bear  in  mind  the  good  advice  which,  that  great  judge 
deduced  as  a  moral  from  "  the  first  cause  that  he  ever  moved  in  the 
King's  Bench  "  :  — 

"  When  the  matter  in  fact  will  clearly  serve  for  your  client, 
although  your  opinion  is  that  the  plaintiff  has  no  cause  of  action, 
yet  take  heed  you  do  not  hazard  the  matter  upon  a  demurrer, 
in  which,  uiwu  the  pleading  and  otherwise,  more  perhaps  will  arise 
than  you  thought  of;  but  first  take  advantage  of  the  matters  of 
fact,  and  leave  matters  in  law,  which  always  arise  upon  the  matters 
in  fact,  ad  ultimiim,  and  never  at  first  demur  in  law,  when,  after 
trial  of  the  matters  in  fact,  the  matters  in  law  (as  in  this  case 
it  was)  will  be  saved  to  you."  {The  Lord  CromtvelVs  Case,  (1581) 
4  Eep.  at  p.  14.)  This  advice,  though  more  than  three  hundred 
years  old,  is  as  sound  now  as  it  was  in  the  days  of  Queen  Elizabeth ; 
in  fact,  owing  to  the  liberal  i:)owers  of  amendment  given  by  the 
Judicature  Acts,  its  value  has  increased  rather  than  diminished. 
Lindley,  J.,  lays  down  the  same  rule  in  Stokes  v.  Grant,  4  C.  P.  D.  at 
p.  28  :  "If  the  defendant  wants  to  avail  himself  of  his  point  of  law 
in  a  summary  way,  he  must  demur ;  but  if  he  does  not  demur,  he 
does  not  waive  the  objection,  and  may  say  at  the  trial  that  the  claim 
is  bad  on  the  face  of  it."  (And  see  a7ite,  p.  165.)  If,  then,  the  facts 
are  likel}^  to  prove  in  jour  favour,  you  should  not,  as  a  rule,  apply 
under  Order  XXV.  r.  2.  But  if  at  the  trial  you  will  be  compelled  to 
admit  that  you  have  no  case  on  the  merits,  then  by  all  means  take 
advantage  of  any  point  of  law  you  can. 


(3.)  Amending  your  Opponoifs  Pleading. 

Under  rule  27  of  Order  XIX.,  a  Master  at  Chambers  raay 
order  to  be  struck  out  or  amended  any  matter  in  any  pleading 
which  may  be  imnecessary  or  scandalous,  or  w^hich  may  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 
But  it  is  not  easy  to  obtain  an  order  under  this  rule.  One 
party  has  no  right  to  dictate  to  the  other  how  he  shall  plead. 
And  remember  that  "nothing  can  be  scandalous  which  is 
relevant."  {Per  Cotton,  L.  J.,  in  Fis/ier  v.  Oicen,  8  Ch.  D. 
at  p.  653.)     The  mere  fact  that  an  allegation  is  unnecessary 
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is  no  ground  for  striking  it  out ;  nor  is  a  pleading  embar- 
rassing merely  because  it  contains  allegations  which  are 
inconsistent  or  stated  in  the  alternative.  ( Child  v.  Stenningy 
5  Ch.  D.  695 ;  In  re  Morgan,  35  Ch.  D.  492.) 

Unless  the  pleading  as  it  stands  is  really  and  seriously 
embarrassing,  it  is  often  better  policy  to  leave  it  unamended ; 
you  only  strengthen  yom-  opponent's  position  by  reforming 
and  thus  improving  his  pleading.  But  be  careful  in  drawing 
the  Defence  not  to  aid  the  defect  in  the  claim  in  any  way ; 
the  less  said  about  that  part  of  the  pleading  the  better. 
Do  not  admit  it ;  if  need  be,  traverse  it  in  so  many  words ; 
but,  after  such  denial,  avoid  the  whole  topic,  if  possible, 
leaving  the  plaintiff's  counsel  to  explain  it  to  the  judge  at  the 
trial,  if  he  can. 

Illustrations. 

"A  defendant  may  claim  ex  dehito  justitice  to  have  tlie  plaintiff's  case 
presented  in  an  intelligible  form,  so  that  he  may  not  be  embarrassed  in 
meeting  it." 

Per  James,  L.  J.,  in  Davi/  v.  Garrett,  ~  Ch.  D.  at  p.  4SG. 

In  an  action  to  enforce  the  compromise  of  a  former  action,  it  is  unneces- 
sary and  embarrassing  for  the  plaintiff  to  set  out  in  his  new  pleading  all 
the  facts  on  which  he  relied  before ;  for  ho  will  not  be  allowed  to  try  the 
former  action  over  again. 

Knowles  v.  Rohtrts,  38  Ch.  D.  263 ;  08  L.  T.  2o9. 

Allegations  of  dishonesty  and  outrageous  conduct,  &c.,  are  not  scan- 
dalous if  relevant  to  the  issue. 

Vhristie  v.  Clmstle,  L.  E.  8  Ch.  499;  42  L.  J.  Ch.  544. 

Rahery  v.  Grant,  L.  E.  13  Eq.  443  ;  42  L.  J.  Ch.  19 ;   26  L.  T.  538. 

MiUin<jton  v.  Loruuj,  6  Q.  B.  D.  190;  50  L.  J.  Q.  B.  214. 

But  where  a  plaintiff  in  Ms  Statement  of  Claim  made  allegations  of 
dishonest  conduct  against  the  defendant,  but  stated  in  his  Eeply  that 
he  sought  no  relief  on  that  ground,  the  allegations  were  struck  out  as 
scandaloTis  and  embarrassing. 

Brooking  v.  Maudslaij,  bb  L.  T.  343  ;   6  Asp.  M.  C.  13. 
Murray  v.  Epsom  Local  Board,  (1897)  1  Ch.  'ib;  lb  L.  T.  579. 
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(4.)   Parficidars. 

But  the  most  usual  way  of  attacking  your  opponent's 
pleading  is  by  applying  for  particulars. 

"  A  fmiher  and  better  statement  of  tlio  nature  of  the  claim 
or  defence,  or  further  and  better  particulars  of  any  matter 
stated  in  any  pleading,  notice,  or  written  proceeding  requiring 
particulars,  may  in  all  eases  be  ordered,  upon  such  terms,  as 
to  costs  and  otherwise,  as  may  be  just.*'  (Order  XIX.  r.  7.) 
If,  then,  either  party  considers  that  his  opponent's  pleading 
does  not  give  him  the  information  to  which  he  is  entitled,  his 
remedy  is  to  reinstate  the  summons  for  directions  in  the 
Master's  list,  and  apply  for  fmiher  particulars  under  this  rule. 

"  The  object  of  particulars  is  to  enable  the  party  asking  for 
them  to  know  what  case  he  has  to  meet  at  the  trial,  and  so 
to  save  unnecessary  expense,  and  avoid  allowing  parties  to 
be  taken  by  surprise."  {Spcdding  v.  Fitzjxdrich,  38  Ch.  D.  413  ; 
58  L.  J.  Ch.  139.)  If  your  opponent  has  worded  his  pleading 
so  vaguely  that  you  cannot  be  sure  what  his  line  of  attack  or 
defence  will  be  at  the  trial,  it  is  worth  while  to  apply  for 
particulars.  Even  though  you  think  you  can  make  a  shrewd 
guess  at  his  meaning,  it  is  safer  to  pin  him  down  to  a  definite 
story.  It  is  also  most  desirable  to  ascertain  whether  the 
plaintiff  is  relying  on  parol  conversations  or  written  documents 
{is  amounting  to  a  misrepresentation  or  as  establishing  a 
contract.  Always  ask  for  particulars  of  losses,  expenses  and 
other  special  damage,  and  for  seven  days'  further  time  to 
plead  after  such  particulars  are  delivered. 

Particulars  are  now  ordered  much  more  freely  than  in  former 
days.  Look  at  such  cases  as  Gale  v.  Reed,  8  East,  80;  SJnnn  \. 
Farrington,  1  Bos.  &  Pul.  640;  Burton  v.  Wehh,  8  T.  E.  459; 
Cornwallis  v.  Savcnj,  2  Burr.  772  ;  and  Forsyth  v.  Bristowe,  8  Exch. 
at  p.  350.  In  each  of  these  cases  particulars  giving  the  information 
asked  for  would  now  at  once  be  ordered.     "The  old  system  of 
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pleading  at  common  law  was  to  conceal  as  mucli  as  possible  what 
was  going  to  be  proved  at  tbe  trial."  {Per  Cotton,  L.  J.,  38  Ch.  D. 
414.)     Now  we  play  with  the  cards  on  the  table. 

Illustrations. 

If  an  agreement  is  alleged  generally  {e.g.,  "it  was  agreed  between  the 
plaintiff  and  the  defendant  that,"  &c.),  particidars  will  be  ordered  of  the 
alleged  agreement,  stating  its  date,  and  whether  the  same  was  verbal  or 
in  writing,  in  the  latter  case  identifying  the  document. 

Turquand  v.  Fearon,  48  L.  J.  Q.  B.  703 ;  40  L.  T.  543. 

Where  it  is  alleged  that  "the  defendant  represented  to  the  plamtiff," 
&c.,  an  order  will  be  made  for  similar  particulars  of  the  alleged 
representation. 

Sdujmaiiii  v.  Young,  (1884)  W.  N.  93. 

So  where  the  plaintiff  alleged  that  certain  directors  had  instigated  the 
defendant  to  do  something,  Kay,  J.,  beld  that  the  plaintiff  ought  to  state 
whether  such  instigation  was  verbal  or  in  writing,  and  if  verbal  by  whom 
it  was  made,  and  if  in  writing  the  date  of  such  writing. 

Briton  Medical,  &c.  Association  v.  Britannia  Fire  Association,  59 
L.  T.  888. 

In  an  action  for  conspiring  to  induce  certain  persons  by  threats  to 
break  their  contracts  with  the  plaintiffs,  the  defendant  is  entitled  to  par- 
ticulars, stating  the  name  of  each  such  person,  the  kind  of  threat  used  in. 
each  case,  and  when  and  by  which  defendant  each  such  threat  was  made, 
and  whether  verbally  or  in  writing;  if  in  writing,  identifying  the 
document. 

Temperton  v.  Russell  and  others,  9  Times  L.  E.  318,  319. 

"Where  directors  pleaded  imder  the  Directors  Liability  Act,  1890,  that 
they  hond  fide  believed  theu-  statements  to  be  true  and  that  they  had 
reasonable  grounds  for  their  belief,  they  were  ordered  to  dehver  particulars 
of  the  grounds  of  their  belief. 

Alman  v.  Oppert,  (1901)  2  K.  B.  57G;  70  L.  J.  K.  B.  745. 

Particulars  of  alleged  adultery,  specifying  time  and  place  of  each  act, 
were  ordered  in 

Coates  V.  Croyle,  4  Times  L.  E.  735 ;  and  in 
Ilartopp  V.  Ilartopp,  71  L.  J.  P.  78;  87  L.  T.  188. 

So  particulars  of  cruelty  were  ordered  in 

Bishop  V.  Bishop,  (1901)  P.  325;  70  L.  J.  P.  93;  85  L.  T.  173. 

The  defendant  in  an  action  for  seduction,  applied,  before  Defence,  for 
particulars  of    the  alleged  immoral  intercourse.     But    the   Divisional 
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Court  refused  to  make  any  order  unless  ho  made  an  afBdavit  that  he  had 
not  seduced  the  girl. 

Thomson  v.  Birldey,  31  W.  E.  230 ;  47  L.  T.  700  ;  approved  in 
Sachs  V.  Speilmun,  37  Ch.  D.  at  p.  304  ;    o7  L.  J.  Ch.  658. 
In  a  similar  case,  a  Divisional  Court  declined  to  follow  this  decision, 
and  ordered  particulars. 

Kdbj  V.  Bri(j(js,  So  L.  T.  Journal,  78. 
But  the  principle  of  Thomson  v.  Birldey  was  followed  in 
Knifjht  V.  Engle,  61  L.  T.  780. 
And  in  Banna  v.  Kters,  (1896)  2  Ir.  E.  226. 
Particulars  of  the  defence  of  "  inevitable  accident"  were  ordered  in 

Martin  v.  M'Tacj<jart,  (1906)  2  Ir.  E.  120. 
Where  a  plaintiff  claims  a  lump  sum  of  m.oney  he  must  give  particulars? 
of  the  items  of  which  it  is  composed. 

Philipps  V.  Philipps,  4  Q.  B.  D.  at  p.  131 ;  48  L.  J.  Q.  B.  135. 
Where  a  bill  has  been  deHvered  before  action,  giving  items  of  work 
and  labour  done,  and  subsequently  a  writ  is  issued  claiming  a  lump  sum 
for  such  work  and  labour,  the  defendant  is  entitled  to  particulars  showing 
how  that  lump  sum  is  arrived  at  by  reference  to  the  several  items  of  the  bill. 
Hall  V.  Sijmons,  92  L.  T.  Journal,  337. 
Where  the  plaintiff  gives  credit  for  a  lump  sum,  and  sues  for  a  balance, 
he  must  give  particulars  of  the  items  of  which  such  credit  is  composed. 
Godden  v.  Corsten,  5  C.  P.  D.  17  ;  49  L.  J.  C.  P.  112. 
Whenever  the  plaintiff  claims  a  lump  sum  for  carriage,  warehouse  rent, 
work  and  labour  done,  and  money  paid,  he  will  be  ordered  to  give  the 
items   composing  such  lump  sum,  and  to  distinguish  which  sums  are 
charged  for   carriage,  which  for  warehouse  rent,   which  for  work  and 
labour,  and  which  for  money  paid,  and  to  state  when  and  to  whom  each 
such  payment  was  made. 

See  Gmin  v.  TucJcer,  7  Times  L.  E.  280. 
Where,  however,  the  plaintiff,  instead  of  claiming  a  specific  sum,  asks 
on  reasonable  grounds  that  an  account  may  be  taken  of  the  moneys  due 
to  him,  no  particulars  will  as  a  rule  be  ordered,  the  object  of  the  action 
being  to  obtain  the  necessary  information  from  the  defendant. 

AvgusUnus  v.  NerincJcx,  16  Ch.  D.  13  ;  29  W.  E.  225  ;  43  L.  T.  458. 
BlacJcie  v.  Osmaston,  28  Ch.  D.  119  ;   54  L.  J.  Ch.  473. 
Merely  asking  for  an  account  will  not  prevent  the  Court  ordering  par- 
ticulars ;  but  if  the  Court  sees  that  an  account  must  be  taken,  it  will  not 
order  particulars. 

Kemp  V.  Goldherg,  36  Ch.  D.  505 ;  36  W.  E.  278 ;  56  L.  T.  736. 
Carr  v.  Anderson,  (C.  A.)  18  Times  L.  K.  206. 
Where  a  railway  company  sued  a  customer  for  the  carriage  of  numerous 
consignments  of  iron,    and  for  other  charges  connected  therewith,  the 
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company  was  ordered  in  tlie  first  place  to  deliver  particulars  showing  the 
price  charged  for  each  consignment.  From  these  particulars,  when 
delivered,  it  aj^jijeared  that  various  consignments  were  charged  at  different 
rates,  some  less  and  some  higher  than  the  maximum  rate  allowed  for 
carriage  by  the  Eailway  and  Canal  Traffic  Act;^,  1873  and  1888.  There- 
upon the  Divisional  Court  (Denman  and  Wills,  JJ.),  acting  on  the  analogy 
of  the  provision  contained  in  sub-sect.  3  of  sect.  33  of  the  latter  Act 
(51  &  52  Yict.  c.  25),  on  June  23rd,  1891,  ordered  "that  the  plaintiffs  do 
furnish  further  and  better  particulars  as  to  each  of  the  several  specific 
rates  mentioned  in  the  particulars  already  delivered  in  the  action,  distin- 
guishing the  charges  for  conveyance  from  the  terminal  charges  (if  any), 
and  from  the  dock  charges  (if  any) ;  and  if  any  terminal  charges  or  dock 
charges  be  included,  specifjdng  the  nature  and  detail  of  the  terminal 
charges  or  dock  charges  in  respect  of  which  they  are  made,  and  that  such 
particulars  be  delivered  within  a  month,  and  that  there  be  no  stay  in  the 
meantime."  And  this  order  was  ujiheld  in  the  Coiu't  of  Appeal,  Lindley 
and  Fry,  L.  J  J.  (July  30th,  1891). 

London  tt  North  Western  Bail.  Co.  v.  Lee,  7  Times  L.  E.  603. 

In  some  cases  tlie  parties  are  bound  to  deliver  particulars  by 
express  enactment. 

inustratio7is. 

In  an  action  under  Lord  Campbell's  Act,  the  plaintiff  must  deliver 
with  his  Statement  of  Claim  ' '  a  full  particular  of  the  person  or  persons 
for  whom  and  on  whose  behalf  such  action  shall  be  brought,  and  of  the 
nature  of  the  claim  in  respect  of  which  damages  shall  be  sought  to  be 
recovered."     See  Precedent,  No.  19. 
9  (S:  10  Vict.  c.  93,  s.  4. 
In  an  action  for  infringement  of  a  patent,  the  plaintiff  must  deliver 
■with  his  Statement  of  Claim  particulars  of  the  breaches  complained  of ; 
and  the  defendant  must  deliver  with  his  Defence  particulars  of  any  objec- 
tions which  he  intends  to  ui-ge  against  the  validity  of  the  patent. 
46  &  47  Vict.  c.  57,  s.  29 ;  see  Precedents,  Nos.  64,  92. 
Machie  v.  Soho  Laundry  Supply  Co.,  9  Times  L.  E.  301. 
Wren  v.  Weild,  38  L.  J.  Q.  B.  88. 

Union  Electrical  Power  Co.  v.  Electrical,  &c.  Co.,  38  Ch.  D.  325. 
The  plaintiff's  particulars  must  state  definitely  which  of  his  j^atcnts  he 
alleges  to  have  been  infringed. 

Saccharin  Corporation  y.  Wihl,  (1903)  1  Ch.  410;  72  L.  J.  Ch. 
270;  88L.  T.  101. 
In  an  action  for  infringement  of  copyright  in  a  book,  the  defendant 
must  give  a  similar  notice  of  objections.     See  Precedent,  No.  90. 
5  &  6  Vict.  c.  45,  s.  16;  BuUen  &  Leake,  5th  edn.,  872. 
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Where  in  a  Probate  action  "it  is  pleaded  tliat  tlie  testator  was  not 
of  sound  mind,  memory,  and  understanding,  particulars  of  any  specific 
instances  of  delusion  shall  be  deUvered  before  the  case  is  set  down  for  trial, 
and,  except  by  leave  of  the  Court  or  a  Judge,  no  evidence  shall  be  given 
of  any  other  instances  at  the  trial." 
Order  XIX.  r.  25  (a). 

There  is  another  advantage  in  obtaining  particulars  from 
your  opponent.  It  limits  the  issue.  He  is  bound  by  his 
particulars,  and  cannot  at  the  trial  (without  special  leave, 
which  will  only  be  granted  on  terms)  go  into  any  matters  not 
fairly  included  therein.  {Woolleij  v.  Broad,  (1892)  2  Q.  B. 
317.)  Particulars  thus  "  prevent  surprise  at  the  trial,  and 
limit  inquiry  at  the  trial  to  matters  set  out  in  particulars. 
They  tend  to  narrow  issues,  and  ought  to  be  encom-aged." 
{Per  Watkin  Williams,  J.,  in  Thomson  v.  BirMoj,  31  W.  E. 
230  ;  47  L.  T.  700.) 

Illnstratiuns. 
A  landlord  brought  an  action  of  ejectment  against  his  tenant,  and  gave 
as  pai-ticulars  of  the  breaches  of  covenant  on  which  he  relied  as  a  for- 
feiture :  "Selling  hay  and  straw  off  the  premises,  removing  manure, 
and  non-cultivation."  He  was  not  allowed  at  the  trial  to  give  evidence 
that  the  defendant  had  mismanaged  the  farm  by  over-cropping,  or  by 
deviating  from  the  usual  rotation  of  crops.  He  was  confined  to  the 
matters  stated  in  the  particulars. 

Doe  dem.  Winnall  v.  Broad,  2  Man.  &  G.  523. 

In  an  action  brought  by  a  landlord  against  a  tenant  for  not  properlj'- 
cultivating  a  farm  according  to  the  course  of  good  husbandry  and  the 
custom  of  the  country  where  the  farm  was  situate,  the  declaration  alleged 
that,  according  to  the  custom  of  the  country,  the  defendant  ought  to  have 
had  about  one-half  only  of  the  arable  lands  in  corn,  one-foiu'th  in  seeds, 
and  the  remaining  fourth  in  turnips  or  fallow  ;  and  alleged  as  a  breach 
that  the  defendant  had  more  than  one-half  in  corn,  &c.,  &c.  The  defen- 
dant pleaded,  traversing  the  custom  as  alleged  in  the  declaration.  At  the 
trial  the  jury  found  that  the  custom  was  not  as  the  plaintiff  had  alleged, 
but  that  the  farm  had  been  cultivated  contrary  to  the  course  of  good 
husbandry  in  the  neighbourhood  : — Held,  that  the  plaintiff  had  tied  him- 
self up  to  the  precise  custom  as  alleged  in  the  declaration,  and,  having 
failed  to  prove  it,  was  not  entitled  to  recover. 

Angerstein  v  Ilandson,  1  Cr.  M.  &  E.  789;  1  Gale,  8. 

And  see  Harris  v.  Mantle,  3  T.  E.  307,  •post,  p.  195. 
o.P.  N 
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So,  too,  whenever  any  special  damage  is  claimed,  but  not  with  sufficient 
detail,  particulars  will  be  ordered  of  the  alleged  damage  ;  e.g.,  if  the  plain- 
tiff alleges  that  certain  customers  have  ceased  to  deal  with  him,  he  will  be 
ordered  to  state  their  names.  This  is  a  very  useful  order,  as,  if  plaintiff 
cannot  give  the  names,  he  will  be  compelled  to  strike  out  the  allegation 
of  special  damage  ;  and  the  summons  should  ask  that  it  be  struck  out  if 
such  particulars  be  not  delivered.  If  he  give  the  necessary  particulars, 
he  will  be  bound  by  them ;  he  will  not  be  allowed  at  the  trial  to  give 
evidence  of  any  special  damage  which  is  not  claimed  explicitly,  either  in 
his  pleading  or  particulars. 
See  ante,  p.  116. 

Whenever  damage  of  any  kind  is  an  essential  portion  of  the  cause  of 
action,  it  is  "special  damage"  within  the  meaning  of  this  rule.  E.g., 
particulars  have  been  ordered  at  Chambers  of  a  "  general  loss  of  business  " 
in  a  case  similar  to 

Ratdiffe  v.  Evans,  (1892)  2  Q.  B.  524;  61  L.  J.  Q.  B.  535;  40 
W.  E.  578  ;  66  L.  T.  794. 

Where  the  plaintiff  in  an  action  to  restrain  the  infringement  of  his 
trade  mark  alleged  that  the  defendant  had  induced  "divers  persons"  to 
purchase  his  goods  as  and  for  those  of  the  plaintiff,  particulars  were 
ordered  of  the  names  and  addresses  of  such  "  divers  persons." 

Humphries  Y.  Taylor  Drug   Co.,  39  Ch.  D.  693;  37  W.  E.  192; 

59  L.  T.  177. 
But  see  Duke  v.  Wisden  &  Co.,  77  L.  T.  67. 

It  is  no  objection  to  an  application  for  particulars  that  the 
applicant  must  know  the  true  facts  of  the  case  better  than  his 
opponent.  He  is  entitled  to  know  the  outline  of  the  case  that 
his  adversary  is  going  to  make  against  him,  which  may  be 
something  very  different  from  the  true  facts  of  the  case.  His 
opponent  may  know  more  than  he  does ;  in  any  event  it  is 
well  to  bind  him  down  to  a  definite  story.  Particulars  will  be 
ordered  whenever  the  Master  is  satisfied  that  without  them  the 
applicant  cannot  tell  what  is  going  to  be  proved  against  him 
at  the  trial. 

Again,  where  the  party  applying  is  in  other  respects  entitled 
to  the  particulars  for  which  he  asks,  it  is  not  a  valid  objection 
to  his  application  that  if  the  order  be  made  it  will  compel  the 
party   giving   them   to   name   his   witnesses,   or   otherwise  to 
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disclose  or  give  some  clue  to  his  evidence.  If  the  only  object 
of  the  summons  be  to  obtain  particulars  of  the  evidence  on  the 
other  side,  it  should  of  course  be  dismissed  as  an  improper 
application.  But  where  the  information  asked  for  is  clearly 
necessary  to  enable  the  applicant  projierly  to  prepare  for  trial, 
or  where  in  other  respects  the  application  is  a  proper  one,  the 
information  must  be  given,  even  though  it  discloses  somo 
portion  of  the  evidence  on  which  the  other  party  proposes  to 
rely  at  the  trial  {Marriott  v.  Chainherlain,  17  Q.  B.  D.  154, 
161  ;  Zierenherg  v.  Lnhouchere,  (1893)  2  Q.  B.  at  pp.  187,  188; 
Bishop  V.  Bishop,  (1901)  P.  325),  and  even  where  the  plaintiff 
is  privileged  from  producing  documents  which  would  disclose 
such  evidence  {MilhanJc  v.  Ililhanh,  (1900)  1  Ch.  376). 

In  certain  cases,  a  party  who  is  ordered  to  give  particulars 
is  allowed,  before  giving  them,  to  interrogate  his  opponent  or 
to  obtain  discovery  of  documents.  ( Whyte  v.  Ahreiis,  26  Ch.  D. 
717 ;  Lcitch  v.  Abbott,  31  Ch.  D.  374.)  "  It  is  good  practice 
iind  good  sense  that  where  the  defendant  knows  the  facts  and 
the  plaintiffs  do  not,  the  defendant  should  give  discovery 
before  the  plaintiffs  deliver  particulars."  {Per  Bowen,  L.  J., 
in  Millar  v.  Harper,  38  Ch.  D.  at  p.  112;  Edclston  v.  Rmsell, 
57  L.  T.  927.)  But  no  hard  or  fast  rule  can  be  laid  down  to 
determine  when  particulars  should  precede  discovery  or  dis- 
covery should  precede  particulars.  Each  case  will  depend 
on  its  own  circumstances.  {Waynes  Merthyr  Co.  v.  Eadford, 
(1896)  1  Ch.  29.) 

Illustrations. 

A  line  can  be  drawn,  though  sometimes  only  with  difficulty,  between 
requiring  a  plaintiif  to  make  a  sufficient  statement  to  prevent  the  defen- 
dant being  taken  by  surprise  at  the  trial,  and  requiring  him  to  disclose 
the  evidence  on  which  he  intends  to  rely.  Thus,  where  the  plauitiff 
alleged  that  the  defendants  "  knew  or  ought  to  have  known,  and  must  bo 
taken  to  have  known,  the  improper  motives  which  actuated  the  directors," 
the  defendants  applied  for  particulars,  stating  what  were  the  alleged 
improper  motives,  and  how  and  in  what  manner  they  were  known  to  the 
defendants.      Kay,   J.,    made  an  order  for  particulars   of  the  alleged 

k2 
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improper  motives  wkicli  actuated  the  directors,  but  declined  to  make  tlie 
rest  of  the  order  asked  for. 

Briton  Medical,  &c.  Association  v.  Britannia  Fire  Association,  59 
L.  T.  888. 
It  is  now  settled  practice  that  in  any  action  of  libel  *  or  slander  or 
slander  of  title,  the  defendant  is  entitled  to  particulars  of  the  times  when, 
and  the  persons  to  whom  (and  in  some  cases  of  the  places  where),  the 
alleged  libels  or  slanders  were  published,  if  such  details  are  not  given  in 
the  Statement  of  Claim. 

Roselle  v.  Buchanan,  16  Q.  B.  D.  656 ;   55  L.  J.  Q.  B.  376 ;   34 

W.  E.  488  ;  extending  the  decision  in 
Bradbury  v.  Cooper,  12  Q.  B.  D.  94 ;  53  L.  J.  Q.  B.  558. 
Roche  v.  Meijler,  (1896)  2  Ir.  E.  35. 
Each  publication  is  a  separate  cause  of  action,  and  the  defendant  is 
therefore  entitled  to  this  information,  although  the  plaintiff  may  thus  be 
compelled  to  name  some  of  his  witnesses. 

Humphries  v.  Taijlor  Drug  Co.,  39  Ch.  D.  693;  59  L.  T.  177. 
But  a  person  libelled  in  a  newspaper  cannot  be  expected  to  tell  the 
proprietor  the  names  of  all  who  take  his  paj)er.    That  would  be  oppressive. 
Nor  can  a  plaintiff  be  compelled  to  give  the  names  of  the  persons 
passing  in  the  street  at  the  time  the  alleged  slander  was  uttered. 
Wingard  v.  Cox,  (1876)  W.  N.  106. 
Where  a  slander  was  uttered  in  a  public  room,  the  plaintiff  was  ordered 
to  give  the  best  particulars  he  could  of  the  names  of  the  persons  present 
at  the  time. 

WilUams  v.  Ramsdale,  36  W.  E.  125. 
Roche  V.  Meijler,  (1896)  2  Ir.  E.  35. 
So,  if  no  facts  be  stated  in  a  plea  of  justification,  jmrticulars  will  be 
ordered  of  the  facts  upon  which  the  defendant  intends  to  rely  at  the  trial 
in  support  of  that  plea,  unless  the  charge  is  specific  and  precise. 
Gordon  Cumming  v.  Green  and  others,  7  Times  L.  E.  408. 
Foster  v.  Ferryman,  8  Times  L.  E.  115. 

Zierenherg  v.  Lahouchere,  (1893)  2  Q.  B.  183  ;  63  L.  J.  Q.  B.  89. 
Emden  v.  Burns,  10  Times  L.  E.  400. 
And  discovery  will  be  limited  to  the  issues  as  narrowed  by  the  parti- 
culars delivered. 

Yorkshire  Provident  Co.y.  Gilhert,  (1895)  2  Q.  B.  148;  72  L.  T.  445. 

*  It  is  sometimes  urged  that  this  practice  is  confined  to  actions  of 
slander,  and  does  not  apply  in  actions  of  libel.  But  I  can  see  no  ground 
for  such  a  distinction,  and  I  do  not  think  the  case  of  Gouraud  v.  Fitz- 
gerald,  37  W.  E.  55,  265,  affords  any.  All  that  the  Court  of  Appeal 
decided  was,  that  the  application  in  that  case  was  made  too  late. 
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And  tlie  particulai-s  delivered  must  go  to  j  ustify  the  charges  made  in 
the  libel  or  slander,  and  not  some  other  collateral  imputation. 

Wernher,  Beit  &  Co.  v.  Markham,  18  Times  L.  E.  143,  7G3. 
When  a  plaintiff  claims,  as  heir,  he  should  in  his  Statement  of  Claim 
show  how  he  is  heir ;  if  he  does  not,  he  must  give  particulars  of  his 
descent. 

Palmer  v.  Palmer,  (1892)  1  Q.  B.  319;  61  L.  J.  Q.  B.  23fi. 
Blad-lidgey.  Anderton,  (1893)  W.  N.  112. 

It  is  no  hardship  on  a  party  who  has  a  good  case  to  be 
•ordered  to  give  particulars.  It  is  often  a  benefit  to  him,  for 
it  compels  him  to  get  his  case  np  carefully  in  good  time 
before  the  trial.  It  is  also  sometimes  an  advantage  to  have 
full  particulars  of  his  grievance,  loss,  expenses,  &c.,  clearly 
stated  in  black  and  white,  and  laid  before  the  judge  with  the 
pleadings. 

At  the  same  time,  particulars  will  not  be  exacted  where  it 

would  be  oppressive  or  unreasonable  to  make  such  an  order ; 

as  where   the   information  is  not  in  the  possession  of   either 

party,  or  could  only  be  obtained  with  great  difficulty,  or  where 

the  particulars  are  not  applied  for  till  the  last  moment.     An 

•order  is  often  made  for  ''  the  best  particulars  the  plaintiff  can 

give." 

Illustrations. 

Application  for  particulars  must  be  made  with  reasonable  promptitude. 
Gouraud  v.  Fitzgerald,  37  W.  E.  265. 

But  the  mere  fact  that  the  defendant  has  already  delivered  his  Defence 
is  no  waiver  of  his  right  to  particulars  of  the  allegations  in  the  Statement 
•of  Claim. 

Sachs  V.  Speilman,  37  Ch.  D.  295;  57  L.  J.  Ch.  658;  36  W.  E. 
498  ;  58  L.  T.  102. 

A  declaration  alleged  that  the  plaintiff  was  chosen  and  nominated  a 
Icnight  of  the  shire  by  the  greater  number  of  the  forty-shilling  freeholders 
present.  It  was  objected  that  the  plaintiff  does  not  show  the  certainty 
of  the  number.  But  it  was  held  that  the  declaration  was  "  good  enough, 
without  showing  the  number  of  electors  ;  for  the  election  might  be 
made  by  voices  or  hands,  or  by  such  other  way  wherein  it  is  easy  to 
tell  who  has  the  majority  and  yet  very  difficult  to  know  the  certain 
number  of  them."     And  it  was  laid  down  that,  to  jiut  the  plaintiff  "to 
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declare  a  certainty  wliere  lie  cannot  by  any  possibility  be  presumed  to 
know  or  remember  the  certainty,  is  not  reasonable  nor  requisite  in  our  law."' 
Bucldey  v.  Rice  Thomas  (1554),  Plowd.  118. 

As  a  rule,  particulars  will  only  be  ordered  of  an  affirmative 
allegation.  One  cannot  give  particulars  of  a  mere  traverse  or 
of  a  joinder  of  issue. 

Illustrations. 
In  an  action  for  malicious  prosecution  the  plaintiff  alleged  that  the- 
defendant  had  prosecuted  without  any  reasonable  or  probable  cause.  The 
defendant  admitted  that  he  prosecuted  the  plaintiff,  but  denied  that  he 
did  so  without  reasonable  or  probable  cause.  The  plaintiff  applied  for 
particulars  of  the  defendant's  reasonable  and  probable  cause ;  but  this- 
application  was  refused.  The  Court  did  not  see  its  way  to  order  par- 
ticulars of  a  traverse  of  the  absence  of  something,  without  the  help  of 
an  affidavit. 

Rolerts  v.  Owen,  G  Times  L.  E.  172  ;  54  J.  P.  295. 
If  the  allegation  in  the  Defence  had  been  drafted  affirmatively,  e.g. ,. 
' '  the  defendant  had  reasonable  and  probable  cause  for  prosecuting  the 
plaintiff,"  an  order  for  particulars  would  perhaps  have  been  made. 
See  Ilure  v.  Kaye,  4  Taunt.  34. 
Where  the  defendant  on  the  face  of  his  pleading  disputes  all  the  items- 
of  the  plaintiff's  claim,  he  cannot  be  made  to  give  particulars  of  those  he 
disputes.     Where  he  alleges  that  all  the  prices  charged  by  the  plaintiff 
are  unreasonable  and  excessive,  ho  cannot  be  ordered  to  state  to  which, 
items  he  objects. 

James  v.  Radnor  County  Council,  G  Times  L.  E.  240. 
Where  a  defendant  has  paid  money  into  Court  generally  to  the  whole- 
of  the  plaintiff's  claim,  which  consists  of  many  items,  he  will  not,  as  a  rule, 
be  ordered  to  specify  in  resi^ect  of  which  items  of  the  plaintiff's  claim  the 
payment  into  Court  had  been  made.  ' '  It  would  be  very  unjust  to  make 
the  defendant  particularise  how  much  he  had  paid  into  Coiu't  in  respect 
of  each  item."     Per  Bramwell,  L.  J.,  in 

Paraire  v.  LoiM  (C.  A.),  49  L.  J.  C.  P.  481  ;  43  L.  T.  427. 
Orient  Steam  Co.  v.  Ocean  Insurance  Co.,  34  W.  E.  442. 
Ilennell  y.  Davics,  (1893)  1  Q.  B.  367 ;  62  L.  J.  Q.  B.  220. 
But  the  Court  has  a  discretion  in  the  matter,  and  in  special  circum- 
stances will  order  such  particulars. 

Boulton  V.  Boulder,  19  Times  L.  E.  635 ;  9  Com.  Cas.  75. 
Particulars  will  not  be  ordered  of  any  immaterial  allegation. 
Cave  V.  Torre,  32  W.  E.  324  ;   54  L.  T.  515. 
Gibbons  v.  Norman,  2  TimesL.  E.  676. 
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The  party  who  has  obtained  au  order  for  particulars  shall, 
unless  the  order  otherwise  provides,  have  the  same  length  of 
time  for  pleading  after  the  delivery  of  the  particulars  that 
he  had  at  the  return  of  the  summons.  (Order  XIX.  r.  8.) 
But  an  order  for  particulars  does  not  otherwise  operate  as 
a  stay  of  proceedings,  or  give  any  extension  of  time;  and 
rule  8  does  not  apply  when  a  "  peremptory "  order  has 
been  made  for  the  delivery  of  the  pleading  within  a  specified 
time.  {Falck  v.  Axthchn,  24  Q.  B.  D.  174 ;  59  L.  J.  Q.  B. 
161.)  Where  it  is  the  plaintiff  who  is  ordered  to  give  par- 
ticulars, it  may  be  made  a  term  of  the  order  that  the  action 
shall  be  dismissed,  unless  the  particulars  be  delivered  within 
the  time  named  in  the  order.  {Dave//  v.  Bentinck,  (1893) 
1  Q.  B.  185  ;  62  L.  J.  Q.  B.  114.) 

It  sometimes  happens  that  a  party  who,  in  compliance 
with  an  order,  has  given  all  particulars  then  within  his 
knowledge,  subsequently  discovers  new  matter  which  he 
desires  to  add  to  the  particulars  abeady  delivered.  In  such 
a  case  the  safer  course  is  to  apply  for  leave  to  deliver 
further  particulars.  For  without  such  leave  he  has  strictly 
no  right  to  add  anything  to  those  already  delivered  and  by 
which  he  is  bound.  {Yorkshire  Procident  Co.  v.  Gilbert, 
(1895)  2  U.  B.  148  ;  Emden  v.  Burns,  10  Times  L.  E.  400.) 

Amending  your  own  Fleading. 

Now  look  at  home.  Yoiu-  ojiponent  may  have  raised  some 
well-founded  objection  to  your  pleading.  In  that  case  you 
had  best  amend  at  once  before  it  is  too  late. 

A  party  has  generally  little  difficulty  in  obtaining  leave  to 
amend  his  own  pleadings,  provided  his  application  is  not  left 
to  so  late  a  stage  of  the  proceedings  that  to  allow  an  amend- 
ment then  would  be  unjust  to  his  opponent.  "  Whenever 
a  Statement  of  Claim  is  delivered,  the  plaintiff  may  therein 
alter,  modify,  or  extend    his   claim  without  any  amendment 
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of  the  indorsement  of  the  "WTit."      (Order  XX,  r.   4.)     And 

the  plaintiff  may  without  any  leave  amend  his  Statement  of 

Claim,  whether  indorsed  on  the  writ  or  not,  once  at  any  time 

before  the  expiration  of  the  time  limited  for  Beply,  or,  if  no 

Reply  be  ordered,  within  ten  days  from  the  delivery  of   the 

Defence.      (Order  XXVIII.  r.  2  ;   and  see  Roberts  v.  Plant, 

(1895)   1  U.   B.  597,  ante,  p.  56.)      But  these  rules   do  not 

enable  the   plaintiff    to    add    new    parties  or  to  increase  the 

total  amount  claimed  on  the  writ.     For  any  such  amendment 

leave  is  necessary,  which    can    be    granted   in   a  proper  case 

under  Order    XVI.   r.    11,  or  Order  XVII.  rr.  2  and  4,  or 

Order  XXVIII.  r.  1.     And  a  jDlaintiff  will  not  be  allowed  to 

amend    by   setting   up    fi-esh    claims  in   respect   of   causes  of 

action  which  since  the  issue  of  the  writ  have  become  barred 

by  the  Statute  of  Limitations.     {WeMon  v.  Neat,  19  Q.  B.  D. 

394  ;  56  L.  J.  Q.  B.  621.)     Where  the  action  has  been  brought 

on  a  substantial  cause  of  action,  to  which  a  good  defence  has 

been  pleaded,  the  plaintiff  will  not  be  allowed  to  amend  his 

claim  by  including  in  it,  for  the  first  time,  a  trivial  and  merely 

technical  cause  of  action,  which  such  defence  may  not  cover. 

[Baton  V.  Balfour,  20  L.  R.   Ir.    600.)      In  some   cases  the 

plaintiff  may  amend  by  adding  a  new  defendant.     {Edicard  v. 

Loivther,  45  L.  J.  C.  P.  417.)     But  a  defendant  cannot,  as  a 

rule,  make  a  third  person  a  defendant  without  the  plaintiff's 

consent.     {McCheanc  v.  Gyles,  (1902)   1  Ch.  911  ;  Montgomery 

V.  Foy,  Morgan  8^  Co.,  (1895)  2  Q.  B.  321.)     A  defendant,  too, 

may  amend  a  counter-claim  or  set-off   (but  not  his   Defence) 

without  any  leave,  provided  he  does  so  before  the  expiration 

of  the  time  allowed  for  answering  the  Reply  and  before  such 

answer.     (Order  XXVIII.  r.  3.)     To  amend  his  Defence  he 

must    always    obtain    leave.      In    all    these    cases,  the  party 

amending  must  pay  all   costs   occasioned  by  the  amendment, 

unless  the  Master  orders  otherwise.     (Order  XXVIII.  r.  13.) 


(  185) 


Chapter  XII. 

STATEMENT  OF  CLAIM. 

A  Statement  of  Claim  should  state  the  material  facts  upon 
which  the  plaintiff  relies  and  then  claim  the  relief  he  desires. 
As  "  pleadings  now  are  to  be  merely  concise  statements  of  the 
facts  which  the  party  pleading  deems  material  to  his  case,"  it 
is  unnecessary  to  particularise  the  form  of  action  in  ^^Ilicll 
the  relief  would  in  former  days  have  had  to  be  sought.  To 
state  what  form  the  plaintiff's  right  takes  is  to  state  a  con- 
clusion of  law ;  and  it  is  always  unnecessary  now  for  either 
party  to  state  conclusions  of  law  in  his  pleading ;  the  Court 
will  draw  the  proper  inference  from  the  facts  alleged. 
{Hanmer  v.  Flight,  24  W.  E.  346  ;  35  L.  T.  127.) 

"Forms  of  action"  are  in  fact  abolished:  it  is  now  no  longer 
necessary  to  state  either  on  the  writ  or  on  the  pleadings  whether 
the  plaintiff  is  suing  in  trespass  or  on  the  case,  in  detinue  or  in 
trover.  This  is  a  most  important  and  most  valuable  alteration. 
Formerly,  everything  turned  on  the  form  of  action  in  which  the 
plaintiff  elected  to  sue.  There  were  only  so  many  "  forms  of  action  " 
recognised  by  the  Court ;  and  every  plaintiff  had  to  pin  himself 
down  to  one  of  these.  If  he  selected  the  wrong  one,  he  would  in 
the  end  be  non-suited  and  have  to  pay  the  defendant's  costs,  although 
an  action  would  have  lain  if  the  declaration  had  been  differently 
drawn.  If  he  sued  on  a  money  count  and  it  turned  out  that  there 
was  a  special  contract,  he  was  non-suited,  and  had  to  pay  the  costs 
of  the  first  action  before  he  could  bring  another  on  the  special  con- 
tract. (See  White  v.  The  Gt.  W.  Rail.  Co.,  2  C.  B.  N.  S.  7.)  Again, 
if  he  sued  in  trespass  and  trespass  did  not  lie,  the  plaintiff  was  non- 
suited, although  trover  or  detinue  would  He.     In  aU  the  old  reports 
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the  form  of  action  is  usually  stated  first  in  caj)itals.  And  the 
Court  never  decided  that  no  action  lay  on  such  a  set  of  facts ;  but 
only  that  the  action  did  not  lie  in  that  form.  Hence  in  some  cases 
it  was  only  by  a  costly  process  of  elimination  that  a  plaintiff  could 
ascertain  for  certain  which  was  his  proper  legal  remedy.  There 
"were  seven  different  forms  of  personal  actions :  debt,  covenant, 
assumpsit,  detinue,  trespass,  trespass  on  the  case,  and  replevin  ; 
there  were  three  real  actions  i^'  dower,  writ  of  right  of  dower,  and 
quare  imp  edit ;  and  one  mixed  action:  ejectment.  And  each  form 
of  action  (except  that  last  mentioned  f )  had  its  appropriate  form  of 
declaration,  one  of  which,  and  only  one,  could  be  pleaded. 

This  strictness  had  undoubted  advantages.  It  taught  barristers 
to  be  precise.  And  to  this  day  it  affords  one  of  the  best  means  of 
testing  a  point  of  law.  Ask  a  lawyer  of  the  old  school  whether  an 
action  woidd  lie,  if  one  guest  at  a  shooting  party  shot  another  by 
accident  through  the  hedge,  there  being  no  negligence  on  the  part 
of  either,  and  he  will  approach  the  question  by  asking  himself, 
would  trespass  lie  ?  or  must  the  injured  man  sue  in  case  ?  But  it 
was  clearly  bad  for  the  suitors,  who  deserve  some  consideration, 
and  it  has  accordingly  been  abolished.  Each  party  now  states  the 
facts  on  which  he  relies ;  and  the  Court  will  declare  the  law  arising 
upon  the  facts  pleaded.  If  on  those  facts  the  plaintiff  would  have 
been  entitled  to  recover  in  any  form  of  action,  he  will  now  recover 
in  the  action  which  he  has  brought. 

There  are  only  t^vo  cases  now  in  whicli  a  plaintiff  can  deliver 
a  Statement  of  Claim  without  an  order  giving  liim  leave  to  do 
so.     Both  are  before  appearance. 

(i.)  Where  the  writ  is  specially  indorsed  under  Order  III.  r.  6. 
In  that  case  "  no  further  Statement  of  Claim  shall  be  delivered, 
but  the  indorsement  on  the  writ  shall  be  deemed  to  be  the 
Statement  of  Claim."  (Order  XX.  r.  1  (a).)  If  the  plaintiff 
desires  in  any  way  to  add  to  or  vary  the  statement  indorsed 

*  The  other  real  actions  had  been  aboHshed  by  the  3  &  4  Will.  IV. 
c.  27. 

t  From  1852  to  1875,  there  were  no  pleadings  in  ejectment;  but  the 
I)laintiff  often  had  to  deliver  particulars. 
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on  liis  writ,  lie  must  deliver  an  amended  Statement  of  Claim, 
which  he  can  do  once  without  leave.     (Order  XXVIII.  r.  2.) 

(ii.)  Where  the  action  falls  within  Order  XIII.  r.  12  {aniCy 
p.  6),  and  the  defendant  has  not  appeared.  There  the  plaintiff 
can,  and  must,  without  leave,  file  a  Statement  of  Claim.  He 
must  do  so,  even  where  he  has  indorsed  his  writ  for  trial 
without  pleadings.  {Greene  v.  >S7.  JoJni's  Mansions,  Ld., 
(1900)  W.  N.  9.) 

In  every  other  case  the  plaintiff  must  obtain  leave  before 
he  can  deliver  a  Statement  of  Claim.  An  order  giving 
him  such  leave  may  be  made  under  Order  XIII.  r.  5,  or 
Order  XVIIIa.  r.  3,  or  Order  XXX.  r.  1  or  r.  8.  It  generally 
names  a  time  within  which  the  Statement  of  Claim  is  to  be 
delivered.  If,  however,  the  order  is  silent  on  this  point,  the 
Statement  of  Claim  must  be  delivered  within  twenty-one  days 
from  the  date  of  the  order,  unless  the  time  be  extended  by  a 
subsequent  order  or  by  consent.     (Order  XX.  r.  1.) 

Parties. 

Before  drafting  a  Statement  of  Claim,  counsel  must  care- 
fully consider  wdiether  all  necessary  parties  have  been  brought 
before  the  Court,  and  also  whether  it  was  necessary  to  bring* 
before  the  Court  all  the  parties  named  on  the  writ.  He  has 
to  show  in  his  pleading  a  right  of  action  in  every  plaintiff^ 
and  a  liability  on  the  part  of  each  defendant.  A  mere  mis- 
nomer on  the  writ  can  be  amended  without  leave  in  the  State- 
ment of  Claim.  But  if  the  plaintiff  desires  to  add  a  fresh 
plaintiff  or  defendant,  an  application  must  be  made  under 
Order  XYI.  rr.  11  and  12;  and  strictly  the  writ  should  be 
amended  too.  For  the  Statement  of  Claim  and  the  writ 
should  correspond  "  in  the  names  of  the  parties,  in  the 
number  of  the  parties,  and  in  the  characters  in  which  they 
sue  and  are  sued."  The  plaintiff  can,  however,  discontinue 
the   action  against   any   one   or    more   of   the    defendants    or 
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withdraw  any  part  of  his  complaint  without  any  summons, 
merel}"  by  giving  a  notice  in  writing  under  Order  XXVI.  r.  1. 
He  must,  of  course,  pay  the  costs  occasioned  by  the  matter 
so  withdrawn.  The  Statements  of  Claim,  delivered  to  the 
other  defendants,  who  are  kept  as  parties  to  the  action,  must 
be  identical  in  their  contents.  If  any  party  sues,  or  is  sued, 
in  a  representative  character  (e.g.,  as  trustee  in  a  bankruptcy, 
or  as  executor  of  a  will)  this  fact  must  be  stated  in  the  title 
or  heading  of  the  Statement  of  Claim,  as  well  as  on  the  writ. 
{In  re  Tottenham,  (1896)  1  Ch.  628 ;  65  L.  J.  Ch.  549  ;  44 
W.  E.  539 ;  74  L.  T.  376.) 

Illustrations. 

If  any  party  to  tlie  action  is  improperly  or  imperfectly  named  on  the 
writ,  the  misnomer  should  be  corrected  in  the  Statement  of  Claim,  by 
inserting  the  right  name  with  a  statement  that  the  party  misnamed  had 
sued  or  been  sued  by  the  name  on  the  writ,  e.g.,  "John  William  Smythe 
(sued  as  '  J.  M.  Smith  ')."  The  defendant  can  take  no  advantage  of  such 
an  alteration  ;  pleas  in  abatement  for  misnomer  were  abolished  as  long 
ago  as  1834. 

But  where  a  defendant  has  executed  a  deed  by  a  wrong  name,  it  is 
right  to  sue  him  by  the  name  in  which  he  executed  it. 
See  Williams  v.  Bryant,  5  M.  &  AY.  447. 
Mayor  of  Lynn's  Case,  10  EejJ.  122  b. 

Joinder  of  Causes  of  Action. 

Subject  to  the  rules  of  Orders  XVI.  and  XVIII.  (as  to  which 
see  ante,  p.  23),  the  plaintiff  may  unite  in  one  action  several 
causes  of  action  without  leave ;  so  long  as  such  joinder  does 
not  involve  the  addition  of  fresh  parties.  And  he  ought  to 
join  in  the  one  action  all  causes  of  action  which  can  con- 
veniently bo  tried  together,  and  so  save  costs. 

Strictly,  a  plaintiff  may  not  include  in  his  Statement  of 
Claim  a  new  and  independent  cause  of  action  of  which  there 
is  no  hint  on  his  writ.  It  is  true  that  in  a  general  indorse- 
ment it  is  not  necessary  to  set  forth  "  the  precise  ground  of 
complaint,    or    the    precise    remedy    or    relief    to    which   the 
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plaintiff  considers  himself  entitled."  (Order  III.  r.  2.) 
Hence  "  whenever  a  Statement  of  Claim  is  delivered,  the 
plaintiff  may  therein  alter,  modify,  or  extend  his  claim 
without  any  amendment  of  the  indorsement  of  the  writ." 
(Order  XX.  r.  4  ;  Large  v.  Large,  (1877)  W.  N.  198  ;  Johnson 
V.  Palmer,  4  C.  P.  D.  258.)  But  this  does  not  entitle  him  to- 
add  a  new  and  totally  different  claim,  except  by  leave.  {Cave 
V.  Crew,  62  L.  J.  Ch.  530  ;  United  Telephone  Co.  v.  Tasker; 
59  L.  T.  852.)  On  the  other  hand,  if  a  plaintiff  in  his  State- 
ment of  Claim  omits  all  mention  of  a  cause  of  action  or  a 
claim  for  relief  which  is  stated  on  his  writ  he  will  be  deemed 
to  have  elected  to  abandon  it.  {Cargill  v.  Boicer,  10  Ch.  D. 
p.  508;  and  see  Wilmott  v.  Freehold  Property  Co.,  51 
L.  T.  552.) 

A  plaintiff  may  only  include  in  his  Statement  of  Claini 
causes  of  action  which  existed  at  the  date  of  writ.  He  can 
recover  damages  accruing  since  writ  from  a  cause  of  action 
vested  in  the  plaintiff  before  writ.  (Order  XXXVI.  r.  58.) 
But  he  cannot  claim  damages  in  respect  of  a  cause  of  action, 
which  has  vested  in  him  since  the  date  of  the  writ.  If  he 
wishes  to  do  that,  he  must  issue  a  second  writ,  and  then* 
apply  to  have  the  two  actions  consolidated,  if  they  can 
conveniently  be  tried  together. 

A  plaintiff  should  always  avail  himself  of  all  his  causes  o£ 
action,  and  join  as  many  of  them  as  he  may  in  one  action. 
{E.g.,  he  should  set  out  every  covenant  that  there  is  any 
ground  for  believing  broken  ;  and  allege  every  available 
breach  of  such  covenant.)  But  the  facts  upon  which  each 
claim  is  founded  should,  so  far  as  possible,  be  stated  separately 
and  distinctly.     (Order  XX.  r.  7.) 


*  Formerly  only  the  defendant  could  apply  to  have  two  or  more  actions 
consolidated ;  but  now  either  party  may  do  so.  {Martin  v.  Martin,  (1S97) 
I  as.  429;  76L.  T.  44.) 
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lUustrations. 

A  repairing  lease  generally  contains  three  concurrent  covenants  as  to 
repairs  : — 

(a.)  A  general  covenant  to  repair. 

(b. )  A  covenant  to  repair  on  three  months'  notice. 

(c.)  A  covenant  to  paint  the  outside  once  in  every  three  years,  and  the 
inside  once  in  every  seven  years. 

Each  of  these  is  distinct  and  severable  from  the  others,  and  every 
breach  of  any  one  of  them  is  a  separate  cause  of  action  :  therefore  set  out 
all  three  and  allege  that  each  is  broken,  as  you  may  win  on  one,  though 
you  fail  on  the  others.     See  Precedent,  No.  51. 

If  the  plaintiff  sues  the  defendant  for  fraud  and  proves  negligence,  he 
cannot  recover  ;  hence  it  is  advisable,  in  such  a  case,  to  plead  negligence 
in  the  alternative. 

Cuiinedicut  Fire  Insurance   Co.  \.  Kavanagh,  {1892)  A.   C.  473 ; 
61  L.  J.  P.  C.  50;  67  L.  T.  508. 

Sometimes  a  plaintiff  must  elect  between  a  claim  for  damages  and  a 
claim  for  an  injunction. 

Gent  V.  Harrison,  69  L.  T.  307. 

By  a  deed  of  submission  the  defendant  covenanted  to  perform  the 
jiward  when  made,  and  also  to  do  nothing  to  jjrevent  the  arbitrators  from 
making  their  award.  The  plaintiff  sued  on  the  award,  alleging  that  the 
defendant  had  not  performed  the  award  in  this,  that  he  had  not  paid  the 
sum  awarded.  The  defendant  pleaded  that  before  the  award  was  made 
he  had  by  deed  revoked  the  authority  of  the  arbitrators.  The  Com't  held 
that  the  defendant  was  entitled  thus  to  revoke  the  authoritj^  of  the 
arbitrators  (as  the  law  then  stood ;  it  is  otherwise  now :  see  sect.  1  of  the 
Arbitration  Act,  1889),  and  that  the  plea  was  an  answer  to  the  breach 
alleged,  and  gave  judgment  for  the  defendant.  But  at  the  same  time 
they  pointed  out  that  the  defendant's  conduct  in  thus  revoking  the 
authority  of  the  arbitrators  was  a  clear  breach  of  the  defendant's  covenant 
not  to  prevent  them  from  making  their  award,  and  that  the  plaintiff 
would  have  won  the  action  if  he  had  alleged  that  as  a  breach. 
Marsh  v.  BuUcel,  5  Barn.  &,  Aid.  507. 

It  is  often  desirable  to  commence  a  Statement  of  Claim  "with 
some  introductory  averments  stating  wlio  the  parties  are,  what 
business  they  carry  on,  how  they  are  related  or  connected,  and 
other  surrounding-  circumstances  leading  up  to  the  dispute. 
These  arc  called  matters  of  inducement,  because  they  explain 
what  follows,  though  they  are  in  no  way  essential  to  the  cause 
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of  action.  A  good  pleader  always  reduces  sucli  prefatory  state- 
ments to  a  minimum,  and  states  them  as  concisely  as  possible. 
Next  should  come  the  essential  portions  of  the  claim,  i.e.,  the 
statement  of  the  plaintiff's  right  which  he  alleges  has  been 
violated ;  and  then  the  statement  of  the  breach  or  "WTong  com- 
plained of.  Then  comes  the  allegation  of  damage,  and  last  the 
claim  for  relief. 

This  order  should  always  be  followed,  in  spite  of  the  precedents 
set  out  in  Appendix  C.  to  the  Rules  of  the  Supreme  Court  of  1883. 
What  can  be  more  illogical  than  such  a  Statement  of  Claim  as 
Appendix  C,  s.  v.,  No.  10  :   "The  plaintiff  has  suffered  damage  by 

breach  of  promise  by  the  defendant  to  marry  her  on  the day 

of "  ?     Here  we  have  first  the  damage,  then  the  breach,  and 

last  of  all  the  promise.  Surely  this  is  "  putting  the  cart  before  the 
horse."     See  Precedent,  No.  49. 

Tort. 
In  an  action  of  tort  it  is  unnecessary  to  set  out  the  right 
which  has  been  violated  in  cases  where  that  right  is  not  peculiar 
to  the  plaintiff  in  any  way,  but  is  one  possessed  by  every  liege 
subject.  Thus,  in  actions  of  libel,  slander,  false  imprisonment, 
or  assault,  the  claim  is  merely  a  statement  of  a  WTong.  In 
other  cases  where  the  plaintiff  claims  a  special  right  in  himself 
{e.g.,  an  easement,  or  copyright),  the  right  must  be  stated  with 
all  due  particularity.  This  is  specially  so  in  actions  for  the 
recovery  of  land.  (See  ante,  p.  118.)  And  remember  that  it  is 
not  sufficient  to  allege  in  a  pleading  that  a  right,  or  a  duty,  or  a 
liability  exists ;  but  the  facts  must  be  stated  which  give  rise  to 
such  right  or  create  such  duty  or  liability.     {Aute,  p.  82.) 

Illustrations. 
Where  a  plaintiff  claims  a  right  of  way  he  must  define  the  com-se  of  the 
path,  state  its  termini,  and  show  how  the  right  vested  in  him,  whether  by 
prescription  or  grant. 

Harris  v.  Jenkins,  22  Ch.  D.  481 ;   52  L.  J.  Ch.  437. 

Farrell  v.  Coogan,  12  L.  E.  Ir.  14. 

Fledge  v.  Fomfret,  74  L.  J.  Ch.  357 ;  92  L.  T.  560. 

Falmer  v.  Guadagni,  (1906)  W.  N.  165. 
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In  an  action  of  libel  or  slander  the  precise  words  complained  of  are 
material,  and  they  must  be  set  out  verbatim  in  the  Statement  of  Claim. 

Harris  v.  Warre,  4  C.  P.  D.  125;   48  L.  J.  C.  P.  310;   27  W.  E. 

461 ;  40  L.  T.  429. 
And  see  the  remarks  of  Lord  Esher,  M.  E.,  in  Darhyshire  \. 
Leigh,  (1896)  1  Q.  B.  at  p.  557. 

In  an  action  of  slander  always  aver,  wherever  there  is  any  ground  for 
doing  so,  that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his. 
trade.  This  allegation  won  the  demurrer  for  the  plaintiff  in  Foulger  v. 
Nervcomh,  L.  E.  2  Ex.  327;  36  L.  J.  Ex.  169;  15  W.  E.  1181 ;  16  L.  T. 
595 ;  and  had  it  been  present  it  would  probably  have  saved  Miller  v, 
David,  L.  E.  9  C.  P.  118 ;  43  L.  J.  0.  P.  84;  22  W.  E.  332  ;  30  L.  T.  58. 
Yet  it  does  not  always  avail;  see  Sheahan  v.  Ahearne,  Ir.  E.  9  C.  L.  412. 
A   foundation   should  be   laid  for   such    an    averment   by   alleging  in. 

paragraph  1    that    ' '  the   plaintiff   is  a ,  carrying  on  business  at 

,  &c." 

Contract. 

Where  the  action  is  brought  on  a  contract,  the  contract  must 
first  be  alleged,  and  then  its  breach.  It  should  clearly  appear 
whether  the  contract  on  which  the  plaintiff  relies  is  express 
or  implied ;  in  the  latter  case  the  facts  should  be  briefly  stated 
from  which  the  plaintiff  contends  a  contract  should  be  implied. 
(See  Order  XIX.  rr.  20,  24.)  If  the  contract  be  by  deed,  it 
should  be  so  stated ;  if  it  be  not  by  deed,  then  a  consideration 
must  be  shown,  which  must  not  be  a  past  consideration. 

Wherever  the  contract  sued  on  is  contained  in  a  written 
instrument,  the  pleader  should  shortly  state  what  he  conceives 
to  be  its  legal  effect ;  he  should  not  send  out  the  document  itself 
verbatim  unless  the  precise  words  of  the  document,  or  any  part 
of  them,  are  material.  (Order  XIX.  r.  21.)  It  will  be  for  the 
defendant,  if  he  disputes  the  legal  effect  attributed  to  it  by 
the  plaintiff,  to  state  his  own  version  of  the  document,  or, 
if  he  thinks  fit,  to  set  it  out  rerhatim  in  the  Defence,  with  an 
allegation  that  this  is  the  contract  referred  to  in  the  Statement 
of  Claim. 

The  actual  contract  which  was  in  force  between  the  parties 
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iit  the  date  of  breach  slioukl  he  the  one  alleged.  There  is  no 
need  to  go  into  ancient  history.  If  there  have  at  different 
times  been  different  agreements  between  the  parties,  it  is 
unnecessary  to  set  out  the  original  terms  which  have  been 
dispensed  with.  It  is  sufficient  to  state  the  modified  contract  as 
it  stood  when  the  plaintiff's  right  of  action  attached.  [Boone 
T.  Mitchell,  1  B.  &  C.  18  ;  Can-  v.  Wallachian  Petroleum  Co., 
L.  R.  1  C.  P.  636 ;  35  L.  J.  C.  P.  314.)  And  contingencies 
need  not  be  stated,  if  the  events  upon  which  they  were  contin- 
gent never  happened  ;  for  so  they  do  not  affect  the  plaintiff's 
I'ight  or  title. 

It  is  no  longer  necessary  for  a  plaintiff  to  allege  generally 
the  performance  of  all  conditions  precedent,  as  was  customary 
Isefore  the  Judieatiu-e  Act.  Such  an  allegation  is  now  implied 
in  his  pleading  by  Order  XIX.  r.  14.  Where,  however,  the 
plaintiff  is  conscious  that  he  has  not  performed  a  condition 
precedent,  and  has  a  good  excuse  for  such  non-performance, 
he  should  in  his  Statement  of  Claim  state  the  condition,  the 
non-performance  and  the  facts  which  afford  him  his  excuse, 
e.g.,  that  the  defendant  prevented  or  discharged  him  from 
performing  it. 

If  either  the  consideration  or  the  promise  is  in  the  alterna- 
tive, this  should  be  stated  according  to  the  fact.  If  the 
promise  or  covenant  sued  on  contains  an  exception  or  proviso 
qualifying  the  defendant's  liability,  such  exception  or  proviso 
should  be  stated ;  for  it  would  be  incorrect  to  state  the  contract 
as  an  absolute  one.  But  if  the  promise  or  covenant  sued  on 
is  absolute  in  itself  and  contains  no  exception  or  proviso,  and 
no  reference  to  any  exception  or  proviso,  it  may  be  stated  as 
an  absolute  contract ;  although  there  may  be  in  a  distinct  j^art 
of  the  deed  or  instrument  a  proviso  defeating  or  qualifying  it 
in  certain  events.  For  such  proviso  is  in  the  nature  of  a 
defeasance,  and  must  be  set  up  by  the  defendant  if  the  facts 
permit.     If,  however,  the  subsequent  clause  is  referred  to  by 

o.r.  o 
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some  siicli  words  as  "  except  as  hereinafter  excepted,"  then 
strictly  the  exception  or  proviso  ought  to  be  set  out  in  the 
Statement  of  Claim. 

Illustrations. 

Wlien  the  action  is  brought  on  a  written  contract  the  pleader  should 
describo  it  as  a  contract  in  writing,  and  give  its  date,  and  name  the  parties- 
to  it,  so  as  to  identify  the  document.  If  he  merely  states,  ' '  It  was  agreed 
between  the  plaintiff  and  the  defendant,"  the  defendant  will  apply  for 
particulars. 

Turquand  and  others  v.  Fearon,  48  L.  J.  Q.  B.  703 ;  40  L,  T.  543, 

It  is  not  necessary  for  him,  however,  to  state  expressly  that  the  written 
agreement  was  signed  by  the  defendant,  even  though  the  contract  sued  on 
be  one  to  which  the  Statute  of  Frauds  or  Lord  Tenterden's  Act,  or  the 
Sale  of  Goods  Act,  applies. 

Rist  V.  Holson,  1  S.  &  S.  543. 

As  to  when  a  plaintiff  should  base  his  claim  on  a  special  contract,  and 
when  on  a  quantum  meruit  or  an  implied  contract,  see  Precedent,  No.  50,  and 
Head  v.  Baldrey,  6  A.  &  E.  459 ;  2  N.  &  T.  217. 
White  V.  Ot.  W.  By.  Co.,  2  0.  B.  N.  S.  7 ;  26  L.  J.  C.  P.  158. 

The  plaintiff  sued  the  defendant  for  not  reiDairing  pursuant  to  the 
covenant  in  his  lease,  which  the  plaintiff  stated  as  a  covenant  to  "  repair 
when  and  as  need  should  require  "  ;  and  issue  was  joined  on  a  traverse  of 
the  deed  alleged.  The  plaintiff,  at  the  trial,  produced  the  deed  in  proof, 
and  it  appeared  that  the  covenant  was  to  repair  "when  and  as  need 
should  require,  and  at  farthest  tvithin  three  months  after  notice  "  ;  the 
latter  words  having  been  omitted  in  the  declaration.  This  was  held  to  be 
a  variance,  because  the  additional  words  were  material  and  qualified  the 
legal  effect  of  the  contract. 

Horsefall  v.  Testar,  7  Taunt.  385  ;  1  Moore,  89. 

Where  there  are  several  covenants  in  the  same  deed,  some  of  which  are 
broken  and  some  not,  the  plaintiff  should,  of  course,  omit  all  allusion  to 
the  covenants  which  he  does  not  allege  to  have  been  broken.  There  is  no 
need  for  him  to  set  out  the  whole  document.  He  should  first  of  all  set 
out  all  the  covenants  which  he  alleges  have  been  broken  in  their  order  as 
they  occur  in  the  deed,  and  then  allege  separately  the  breach  of  each 
covenant  in  the  same  order. 

Breach. 

The  breach  of  contract,  of  which  the  plaintiff  complains, 
must  be  alleged  in  the  terms  of  the  contract,  or  in  words 
co-extensive  with  the  effect  or  meaning  of  it.     (See  Precedent, 
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No.  51.)  If,  however,  to  allege  a  breach  in  the  very  words  of 
the  covenant  would  be  too  general  an  averment,  particulars  of 
the  breaches  should  be  set  out  in  the  pleading.  But  be  careful 
in  so  doing  not  to  narrow  unduly  the  general  averment  that 
the  covenant  has  been  broken. 

In  averring  a  breach,  "and"  must  always  be  turned  into 
"  or,"  and  "  all "  into  "  any."  If  the  contract  be  to  do  more 
things  than  one,  the  plaintiff  must  either  state  expressly  that 
the  defendant  has  done  none  of  them,  or  else  set  out  precisely 
what  and  how  much  he  has  in  fact  done.  And  generally  the 
rules  as  to  traversing  {mitc,  pp.  153 — 157)  apply  to  pleading 
a  breach. 

Illustrations. 

Action  on  a  covenant.  Tlie  breacli  was  thus  assigned  :  "  that  tlie  defen- 
dant has  not  used  the  farm  in  a  husbandlike  manner,  but  on  the  contrary 
has  committed  waste."  It  was  held  that  the  plaintiff  could  not  give  any 
evidence  of  the  defendant's  using  the  farm  in  an  unhusbandHke  manner, 
if  it  did  not  amount  to  waste. 

Harris  v.  Mantle,  (1789)  3  T.  E.  307. 

This  case  was  cited  with  approval  by  Mr.  Baron  Pollock,  and  acted  on 
in  the  Property  Investment  Company  of  Scotland  v.  Lucas  &  Son,  on 
April  13th,  1886.  The  learned  Baron  said  :  "  The  case  of  Harris  v.  Mantle 
(3  T.  E.  307)  was  decided  by  one  of  the  greatest  lawyers  (BuUer,  J.)  of 
the  day  in  my  early  time,  and  although  it  sounds  like  a  technical  decision, 
it  is  one  of  the  most  sensible  decisions  ever  made." 

And  see  Doe  dem.  Winnall  v.  Broad,  2  Man.  &  Gr.  523. 

Angerstein  v.  Handson,  1  Cr.  M.  &  E.  789 ;  1  Gale,  8 ;  ante,  p.  177. 

Byrd  v.  Nunn,  7  Ch.  D.  284 ;  47  L.  J.  Ch.  1 ;  ante,  p.  159. 

Collette  V.  Goode,  7  Ch.  D.  842;  47  L.  J.  Ch.  370;  38  L.  T.  504. 

If  the  covenant  or  promise  be  in  the  alternative,  the  pleader  must  allege 
that  the  defendant  did  not  do  either  the  one  act  or  the  other. 
Legh  v.  Lillie,  6  H.  &  N.  165;  30  L.  J.  Ex.  25. 

If  the  contract  bo  to  pay  a  sum  of  money,  e.g.,  oOOl.,  the  breach  alleged 
must  be  not  merely  that  the  defendant  did  not  pay  500?. ;  the  plaintiff 
must  add  the  words  "or  any  part  thereof,"  or  else  state  how  much  has 
been  paid  and  give  the  defendant  credit  for  that  amount,  claiming  only 
the  balance. 

So,  again,  if  tho  promise  be  to  pay  on  a  particular  day,  the  plaintiff 

o2 
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must  not  merely  allege  that  the  defendant  has  not  paid  the  money  on  that 
day ;  he  must  add  the  words  "  or  at  aU." 

If  the  covenant  be  to  deliver  up  certain  boats  and  masts  and  nets  and 
tackle  on  a  certain  day,  the  breach  must  be  assigned  that  "the  defendant 
never  delivered  up  anii  of  the  said  boats  or  masts  or  nets  or  tackle." 

Damages. 

As  to  tlie  allegation  of  damage,  the  distinction  between 
special  and  general  damages  must  be  carefully  observed. 
General  damage  is  such  as  the  law  will  presume  to  be  the 
natural  or  probable  consequence  of  the  defendant's  act.  It 
arises  by  inference  of  law,  and  need  not,  therefore,  be  proved 
by  evidence,  and  may  be  averred  generally. 

Special  damage,  on  the  other  hand,  is  such  a  loss  as  the 
law  will  not  j^resmne  to  be  the  consequence  of  the  defendant's 
act,  but  which  depends  in  part,  at  least,  on  the  special 
circumstances  of  the  case.  It  must  therefore  be  always 
explicitly  claimed  on  the  pleadings,  and  at  the  trial  it  must  be 
proved  by  evidence  both  that  the  loss  was  incurred  and  that 
it  was  the  direct  result  of  the  defendant's  conduct.  A  mere 
expectation  or  apprehension  of  loss  is  not  sufficient.  And  no 
damages  can  be  recovered  for  a  loss  actually  sustained,  unless 
it  is  either  the  natural  and  necessary  consequence  of  the 
defendant's  act,  or  such  a  consequence  as  he  in  fact  contem- 
plated when  he  so  acted.  All  other  damage  is  held  "  remote." 
In  many  cases,  proof  of  special  damage  is  essential  to  the 
right  of  action;  in  these  the  writ  must  not  be  issued  till 
the  special  damage  has  accrued,  and  then  it  must  be  alleged 
with  special  care. 

No  general  rule  can  be  laid  down  as  to  the  precise  degree  of 
exactness  necessary  in  a  claim  of  special  damage.  "  The 
character  of  the  acts  themselves  which  produce  the  damage, 
and  the  circumstances  under  which  these  acts  are  done,  must 
regulate  the  degree  of  certainty  and  particularity  with  which 
the  damage  done  ought  to  be  stated  and  proved.     As  much 
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certainty  and  particularity  must  be  insisted  on,  both  in 
pleading  and  proof  of  damage,  as  is  reasonable,  having  regard 
to  the  cu'cumstances  and  to  the  nature  of  the  acts  themselves 
by  which  the  damage  is  done.  To  insist  upon  less  would  be 
to  relax  old  and  intelligible  principles.  To  insist  upon  more 
would  be  the  vainest  pedantry."  {Per  Bowen,  L.  J.,  in 
Ratdiffe  v.  Ecam,  (1892)  2  Q.  B.  at  pp.  532,  533.)  And 
remember  that  a  plaintiff  who  succeeds  in  recovering  general 
damages  may  yet  be  ordered  to  pay  the  costs  occasioned  by  a 
claim  for  special  damage  which  he  has  failed  to  substantiate. 
{Forster  v.  Farquhar,  (1893)  1  Q.  B.  564 ;  62  L.  J.  Q.  B.  296.) 
Matters  in  aggravation  of  damages  may  be  pleaded  in  the 
Statement  of  Claim,  as  we  have  seen  already,  aiifc,  p.  99. 

Ilhistratiuns. 
A  plaintiff  cannot  prove  tliat  lie  has  lost  particular  customers,  unless 
lie  states  then-  names,  eitlier  in  his  pleading  or  particulars.     And  the 
persons  so  named  must  as  a  rule  he  called  at  the  trial  to  state  why  they 
ceased  to  deal  with  the  plaintiff. 

The  plaintiff  alleged  that  in  consequence  of  the  defendant's  slander  she 
had  "  lost  several  suitors."  This  was  held  too  general  an  allegation;  for 
the  names  of  the  suitors,  if  there  were  any,  could  hardly  have  escaped  the 
plaintiff's  memory. 

Barnes  v.  Prudlin  vel  Bruddel,  1  Sid.  396;  Ventr.  4 ;  1  Lev.  261. 
Where  a  plaintiff  claimed  generally  for  loss  of  his  lodgers,  he  was  not 
allowed  to  prove  the  loss  of  a  particular  lodger. 
Wcstwuod  V.  Couuie,  1  Stark.  172. 
In  an  action  for  nuisance  the  Statement  of   Claim  alleged  that  the 
nuisance  caused  "loss  of  sleep,  injury  to  health,  and  gi-eat  personal  dis- 
comfort to  the  plaintiff  and  his  familj'."    Held  hy  Kekewich,  J.,  that  this 
was  an  allegation  of  general  damage  only  and  that  the  plaintiff  could  not 
give  evidence  of  any  special  damage.     Damages  40s. 

Lipman  v.  Pulman  (1904),  W.  N.  139;  91  L.  T.  132. 
But  in  some  cases  a  plaintiff  is  allowed  to  allege  generally  a  loss  of 
business  or  custom,  and  to  prove  it,  without  having  recourse  to  particular 
instances,  e.y.,  by  showing  that  his  receipts  have  diminished,  or  that 
he  has  done  less  business,  compared  with  former  years,  in  consequence  of 
the  defendant's  conduct. 

Rose  v.  Graces,  b  M.  &  Gr.  613 ;  12  L.  J.  C.  P.  2.31. 
Ratdiffe  v.  Evans,  (1892)  2  Q.  B.  524 ;  61  L.  J.  Q.  B.  bob. 
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In  an  action  for  an  imi^risonment,  the  plaintiff  cannot  prove  as  damage 
that  he  suffered  in  health,  or  was  stinted  of  food  in  prison,  unless  he  has 
charged  it  in  the  Statement  of  Claim. 

Pettit  V.  Addington,  Peake,  62. 
Lowden  \.  Ooodrick,  Peake,  46. 


Claim  fo)-  Relief. 

Every  Statement  of  Claim  must  state  specifically  the  relief 
which  the  plaintiff  claims,  either  simply  or  in  the  alternative. 
The  same  cause  of  action  may  entitle  the  plaintiff  to  relief  of 
different  kinds.  In  addition  to  claiming  the  payment  of  a  debt 
or  damages,  he  may  ask  for  two  or  more  of  the  following  kinds 
of  relief : — 

(i.)  An  injunction  (p.  200). 
(ii.)  A  mandamus, 
(iii.)  Possession  of  land. 
(iv.)  Delivery  up  of  a  chattel. 
(v.)  A  declaration  of  right  or  title  (p.  204). 
(vi.)  The  appointment  of  a  receiver  (p.  199). 
(vii.)  An  account, 
(viii.)  Specific  performance  of  a  contract,  &c. 

It  is  not  necessary  to  ask  for  general  or  other  relief,  for  this 
"  may  always  be  given,  as  the  Court  or  a  judge  may  think  just, 
to  the  same  extent  as  if  it  had  been  asked  for."  (Order  XX. 
r.  6.) 

Damages. — In  an  action  for  unliquidated  damages,  it  is  not 
necessary  to  insert  any  specific  figure  as  the  precise  amount  of 
damages  claimed  {2^cr  Yaughan  Williams,  L.  J.,  in  London  and 
Northern  Banl;  Ld.  v.  George  Nen-nes,  ir/.,  16  Times  L.  R.  p. 434), 
except  in  a  Divorce  case  {FeglerY.PeglerandIi/issell,85  L.T.  649). 
But  where  the  plaintiff's  claim  is  liquidated  and  can  be  ascer- 
tained exactly,  the  pleader  should,  of  course,  claim  only  the 
precise  amount,  with  a  sufficient  margin  for  interest,  if    the 
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plaintiff  is  entitled  to  any.  Where  he  cannot  be  exact,  it  is 
wiser  to  claim  too  much  rather  tlian  too  little ;  for  if  the  jury 
find  a  verdict  for  a  larger  amount  tlian  the  plaintiff  claimed, 
that  amount  cannot  be  recovered  without  amending  the 
Tecord.  The  judge  has  power  to  make  such  an  amendment, 
if  he  think  fit.  (Order  XXVIII.  r.  1 ;  Beckett  v.  BccMt,  (1901) 
P.  85.) 

Equitaljle  Belief. — But  while  the  common  law  Courts  could 
■only  compensate  an  injured  plaintiff  bj^awarding  him  damages, 
•or  ordering  his  goods  or  land  to  be  restored  to  him.  Courts  of 
Equity,  even  where  recognizing  and  enforcing  exactly  the 
same  primary  rights  and  liabilities  as  the  common  law  Courts, 
api^lied  different  remedies  to  j)rotect  and  enforce  them.  And 
■much  of  the  value  of  the  Chancery  system  depended  upon  the 
€fficiency  of  these  remedies.  Where  the  common  law  could 
■only  award  damages  for  a  wrong  when  committed,  equity 
<30uld  prevent  its  commission  by  injunction.  Where  law 
■could  only  give  damages  for  a  breach  of  contract,  equity  could 
enforce  its  specific  performance.  Where  law  could  give 
<lamages  for  fraud  or  breach  of  faith,  equity  could  declare  the 
property  affected  by  it  to  be  held  in  trust  for  the  injm"ed 
party — in  fact,  to  be  his  property ;  or  insist  on  an  account  being 
-delivered  of  all  moneys  received.  But  now,  by  virtue  of  sub- 
.sect.  1  of  sect.  24  of  the  Judicature  Act,  1873,  every  kind  of 
•equitable  relief  can  be  claimed  and  given  in  an  action, 
in  the  King's  Bench  Division.  And  even  where  it  is  not 
■claimed,  yet  if  the  riglit  to  it  appear  incidentally  in  the 
■course  of  the  proceedings,  the  appropriate  relief  will  be 
granted. 

Receiver. — Thus,  a  plaintiff  is,  in  a  proper  case,  entitled  to 
a  receiver,  even  though  he  has  not  asked  for  one  on  his 
writ  or  Statement  of  Claim.  {Salt  v.  Cooper,  16  Ch.  D. 
544;  50  L.  J.  Ch.  529.)  The  Court  has  jurisdiction  to 
.appoint  a  receiver  in  all  cases  in  which  it  appears  to  it  to  be 
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just  or  convenient  to  make  such  an  order,  althoug'li  the  defen- 
dant may  he  in  possession   of   the  property    [Berry  v.   Keen, 

01  L.  J.  Ch.  iil2;  Gicatkin  v.  Bird,  02  L.  J.  Q.  B.  263; 
Foxu-eUx.  Van,  Grutten,  (1897)  1  Ch.  64;   Jolni  v.  John,  (1898) 

2  Ch.  573;  Omnmins  v.  Perkins,  (1899)  1  Ch.  16);  and  wHl 
give  the  receiver  possession  of  the  property  so  far  as  is  neces- 
sary for  the  preservation  of  the  plaintifl's  rights  [Charrington 
8f  Co.,  Ld.  V.  Camp,  (1902)  1  Ch.  386). 

Injunetion. — An  injunction  should  he  claimed  whenever 
there  is  any  reason  to  apprehend  any  repetition  of  the  defen- 
dant's unlawful  act.  In  such  a  case  it  must  he  averred  that 
the  defendant  threatens  and  intends  to  repeat  the  unlawful 
act,  unless  such  an  intention  is  already  apparent  from  the 
nature  of  the  case  or  the  facts  pleaded.  {Sfannard  v.  Vestnj  of 
St.  Giles,  20  Ch.  D.  at  p.  195 ;  51  L.  J.  Ch.  629.)  To  set  out 
circumstances  from  which  such  an  intention  can  he  inferred 
would  he  pleading  evidence. 

Eememher  that  a  Statement  of  Claim  supersedes  the  writ ; 
hence  if  some  special  form  of  relief  be  claimed  on  the  writ, 
and  not  in  the  Statement  of  Claim,  it  will  be  taken  that  so 
much  of  the  claim  is  abandoned.  [Cargill  v.  Bower,  10  Ch.  D. 
at  p.  508 ;  47  L.  J.  Ch.  649.) 

Accoimt  Stated. 

There  are  two  kinds  of  an  account  stated :  — 

(i)  AVhere  there  are  cross  demands,  i.e.,  where  A.  owes  B.  certain! 
moneys  and  B.  also  owes  A.  money.  In  such  a  case,  if  A.  and  B. 
meet,  and  either  verbally  or  in  writing  state  an  account  with  items 
on  both  sides,  and  strike  a  balance,  and  agree  on  it ;  then,  if  the 
balance  be  in  favour  of  B.,  B.  can  sue  for  that  balance  on  an  account 
stated.  And,  prima  facie,  he  can  sue  for  nothing  else  except  that 
balance :  all  his  other  demands  are  now  extinguished,  are  in  fact 
paid  ;  and  the  satisfaction  of  these  is  the  corsideration  for  A.'s 
implied  promise  to  pay  the  balance.  It  will,  it  is  true,  be  open  tO' 
A.  to  show,  if  he  can,  that  there  was  a  mistake  made  in  the  figures, 
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&c.,  for  an  account  stated  is  never  conclusive  between  the  parties. 
But  the  fact  that  some  of  the  earlier  items  were  barred  by  th& 
Statute  of  Limitations  is  no  reason  why  he  should  not  pay  the- 
balance  agreed  on,  for  such  earlier  items  are  now  paid.  [Ashhij  v- 
James,  11  M.  &  W.  542;  and  see  ante,  p.  107.) 

(ii)  Where  the  debt  is  all  on  one  side,  so  that  there  are  no  cross- 
items  which  can  be  set  off  one  against  the  other,  and  no  balance  to 
be  struck.  Here  all  the  parties  can  do,  if  they  meet,  is  for  B.  to- 
add  up  the  various  items  of  A.'s  indebtedness  to  him,  and  for  A, 
mournfully  to  acknowledge  that  he  owes  B.  the  total  sum.  One 
would  have  thought  that  this  would  be,  at  most,  a  mere  admissioD 
by  A.  of  the  pre-existing  causes  of  action  against  himself — a  useful 
piece  of  evidence  in  any  action  for  the  former  debts,  but  not  in 
itself  a  cause  of  action.  It  has  been  decided,  however,  that  such  an 
acknowledgment  or  admission  of  liability  is  in  itself  a  new  cause  of 
action  ;  and,  for  want  of  a  better  name,  it  also  is  called  "  an  account 
stated."  {Knoicles  v.  Michel,  13  East,  249,  250;  Broicnv.  Topscott, 
6  M.  &  W.  123,  124.)  There  must,  of  course,  be  an  existing 
liability  at  the  time  the  admission  is  made.  {Lemere  v.  Elliott,  30 
L.  J.  Ex.  350.)  But,  even  so,  I  fail  to  see  any  present  consideration 
for  a  new  promise  to  pay.  (See  the  judgment  of  Alderson,  B.,  in 
Ashby  V.  James,  11  M.  &  W.  at  p.  543.)  And,  indeed,  an  account- 
stated  of  this  kind  is  not  a  new  cause  of  action  for  all  purposes  :  it- 
does  not  give  the  plaintiff  another  six  years  within  which  to  sue, 
unless  it  be  an  acknowledgment  in  writing  sufficient  to  satisfy  the 
9  Geo.  IV.  c.  14,  s.  1.  {Jones  v.  Rifder,  4  M.  &  W.  32.)  The  old 
causes  of  action  are  not  extinguished  ;  and  the  plaintiff  can  sue  on 
them,  and  on  the  account  stated  in  the  same  action.  (See  Precedent, 
No.  33.)  The  best  instance  of  an  account  stated  of  this  kind  is  an 
I.  0.  U. 

This  action  on  an  account  stated  must  be  carefully  distinguished 
from  a  claim  to  have  an  account  rendered,  as  to  which  see  ante,  p.  38, 
and  from  the  defence  that  all  accounts  between  the  parties  have  been 
settled,  as  to  which  see  post,  p.  217,  and  Precedent,  No.  81. 


Action  on  a  Bond. 

A  bond  is  the  acknowledgment  of   a  debt  in  writing  under  the 
hand  and  seal  of  the  debtor,  who  is  then  called  the  obligor.     It  must 
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be  delivered  to  the  creditor,  who  becomes  the  obligee.  Being  under 
seal  it  requires  no  consideration  to  sujiport  it,  and  the  jirevious 
simple  contract  debt,  if  any,  merges  in  the  bond.  It  binds  both  the 
real  and  personal  estate  of  the  obligor.  (11  Geo.  IV.  &  1  Will.  lY. 
c.  47,  s.  2 ;  44  &  45  Viet.  c.  41,  s.  59 ;  and  see  Precedent,  No.  48.) 

Bonds  are  of  three  kinds  : — 

(i)  A  "  single  bond,"  i.e.^  a  bond  without  any  condition.  Such  a 
bond  now  is  rare. 

(ii)  A  "common  money-bond,"  a  bond  given  to  secure  the  pay- 
ment of  a  sum  of  money.  If  A.  borrowed,  say,  500/.  from  B.  to 
be  secured  by  A.'s  bond,  A.  would,  on  the  face  of  the  bond,  acknow- 
ledge that  he  owed  B.  1,000/. ;  but  a  condition  would  be  annexed 
that  if  A.  paid  on  a  day  named  500/.,  with  interest  thereon  at  a 
specified  rate,  the  bond  should  be  void.  In  early  days,  if  the 
condition  was  not  performed  to  the  letter,  the  whole  penal  sum  (the 
1,000/.)  was  at  once  recoverable.  Then  Equity  interfered,  and  pre- 
vented the  creditor  from  recovering  more  than  he  was  entitled  to 
under  the  condition.  Later  it  was  provided  by  the  4  &  5  Anne, 
•e.  16,  that,  in  the  case  of  a  common  money-bond,  payment  of  the 
lesser  sum,  with  interest  and  costs,  should  be  taken  in  full  satisfaction 
of  the  bond,  although  such  payment  was  not  in  strict  accordance 
with  the  condition.  But  if  the  arrears  of  interest  accumulate  to 
such  an  amount  as,  together  with  the  principal,  to  exceed  the 
penalty  of  the  bond,  the  creditor  can  claim  no  more  than  the 
penalty,  either  at  law  ( Wilde  v.  Clarkson,  6  T.  E.  303  ;  Hatton  v. 
Harris,  (1892)  A.  C.  547),  or  in  equity  (C7f/?-Z-e  v.  Seton,  6  Ves.  411  ; 
Hughes  v.  Wynne,  1  Mylne  &  Keen,  20),  except  in  special  circum- 
stances, as  where  the  obligor  has  delayed  the  creditor  by  vexatious 
proceedings  {Grant  v.  Grant,  3  Sim.  340),  and  even  in  that  case  the 
excess  can  only  be  claimed  against  the  obligor,  not  against  subse- 
quent incumbrancers.  {Hatton  v.  Harris,  supra;  but  see  Knipe  y. 
Blair,  (1900)  1  Ir.  R.  372.)  It  was  formerly  the  rule  at  common 
law  for  the  plaintiff,  in  an  action  on  a  common  money-bond,  to 
claim  on  his  declaration  the  whole  penal  sum,  and  leave  the 
defendant  to  plead  the  condition  and  its  due  performance  in 
reduction  of  liability.  But  now  the  plaintiff  invariably  indorses  his 
writ  with  a  claim  merely  for  the  lesser  sum  named  in  the  condition 
with  interest.  Such  a  claim  can  be  speciall}'  indorsed  under 
Order  III.  r.  6.     {Gerrard  v.  Cloxves,  (1892)  2  Q.  B.  11  ;   61  L.  J. 
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Q.  B.  487  ;  67  L.  T.  204  ;  Strickland  v.  Williams,  (1899)  I  Q.  B.  382  ; 
In  re  Dixon,  (1900)  2  Ch.  561.)  The  date  of  the  bond,  the  rate  of 
interest  reserved,  and  the  period  in  resj)ect  of  which  interest  is 
claimed,  should  be  stated  in  the  indorsement. 

(iii)  A  bond  under  8  &  9  Will.  III.  c.  11,  that  is,  any  bond  witli 
a  condition  other  than  a  common  monej^-bond.  Bonds  are  frequently 
given,  with  conditions  avoiding  them  on  the  due  discharge  of  certain 
duties  or  the  performance  of  other  specified  acts,  agreed  to  be  done 
by  the  obligor,  or  by  someone  for  whom  he  is  willing  to  be  surety. 
A  bond  conditioned  for  the  payment  of  a  certain  sum  by  instal- 
ments, or  for  the  payment  of  an  annuity,  is  within  the  statute  of 
AVilliam  II T. ;  it  is  not  a  common  money-bond  within  the  statute  of 
Anne.  {Willoughbij  v.  Sivi?iion,  6  East,  550;  Walcot  v.  Gotddiitcj, 
8  T.  E.  126.)  So  any  covenant  with  a  clause  making  a  penal  sum 
payable  on  breach  is  within  the  statute  of  William  III.  In  all  these 
cases  the  whole  penalty  formerly  became  due  on  breach  of  any  part 
of  the  condition,  and  judgment  might  be  had  and  execution  issued 
thereon,  subject  only  to  the  control  of  a  Court  of  Equity,  if  the 
debtor  applied  to  it  for  relief.  But  by  the  8  &  9  WiU.  III.  c.  11. 
s.  8,  any  plaintiff  suing  on  such  a  bond  was  required  to  state  (or 
assign)  the  breaches  which  had  been  committed  by  the  obligor,  and 
although  judgment  was  still  signed  for  the  whole  penalty,  execution 
was  allowed  to  issue  only  for  the  amount  of  damages  actually  sus- 
tained in  consequence  of  such  breaches,  the  judgment  remaining  as 
a  further  security  for  the  damages  to  be  sustained  by  any  future 
breach.      {Hurst  v.  Jennings,  5  B.  &'  C.  650.) 

In  an  action  on  a  bond  within  the  statute  of  William  it  is  still 
open  to  the  obligee  to  claim  the  whole  penal  sum  on  his  writ  in  the 
old  common  law  way.  But  the  more  usual  and  jiroper  method  is 
for  him  to  indorse  his  writ  generally  {e.g. :   "  The  plaintiff's  claim  is 

upon  a  bond  conditioned  not  to  carry  on  the  trade  of  a ,"  or 

"  upon  a  bond  given  to  secure  the  payment  of  an  annuity  of  £ '' ; 

E.  8.  C.  App.  A.  III.  4),  and  then,  if  the  defendant  ajipears  and 
pleadings  are  ordered,  to  deliver  a  Statement  of  Claim,  setting  out 
the  bond  and  condition,  stating  each  breach,  and  claiming  damages, 
as  though  the  bond  were  an  exjiress  covenant  by  the  defendant  to 
do  the  various  acts  specified  in  the  condition.  The  writ  cannot  be 
specially  indorsed.  {Tuther  v.  Caralampi,  21  Q.  B.  D.  414;  37 
W.  E.  94;  59  L.  T.  141.)     If  the  defendant  appears,  he  may  pay 
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money  into  Court,  but  to  particular  breaches  only,  not  to  tlie  wbole 
action.  (Order  XXII.  r.  1.)  If  the  defendant  fails  to  appear,  "  no 
Statement  of  Claim  shall  be  delivered,  and  the  plaintiff  may  at  once- 
suggest  breaches  by  delivering  a  suggestion  thereof  to  the  defendant 
or  his  solicitor,  and  proceed  as  mentioned  in  the  said  statute  and  in 
3  &  4  AVill.  IV.  c.  42,  s.  16."  (Order  XIII.  r.  14.)  For  the  form 
of  a  suggestion  of  breaches,  see  Chitty's  Forms,  13th  edit.,  p.  649. 
Judgment  can  then  be  obtained  on  proof  of  the  service  of  the  writ 
and  of  default  of  appearance ;  and  a  writ  of  inquiry  will  issue.  A 
copy  of  the  suggestion  of  breaches  should  be  filed  on  issuing  the  writ 
of  inquiry. 

Declarations  of  Riyht  or  Title. 

In  former  daj'S,  as  we  have  seen  {cinte,  p.  186),  questions  of 
ownership  were  decided  in  real  actions,  questions  as  to  possession  in 
mixed  actions.  But  the  real  actions  fell  into  disuse  owing  to  the 
extreme  technicality  of  their  procedure,  and  the  mixed  action  of 
ejectment  was  used  to  determine  indirectly  questions  of  title,  under 
the  guise  of  a  decision  merely  as  to  the  right  to  possession  of  the 
property.  Thus,  if  both  A.  and  B.  claimed  to  be  seised  in  fee  of 
Blackacre,  and  B.  was  in  possession  of  the  land,  A.  would  not  sue 
in  his  own  name ;  for,  if  he  did,  he  would  have  to  bring  a  real 
action.  He  pretended  that  he  had  demised  Blackacre  a  few  days 
previously  to  John  Doe  or  Richard  Roe ;  and  this  fictitious  lessee 
would  obligingly  lend  his  name  as  plaintiff ;  and  as  he  claimed  no- 
title  in  himself,  but  only  a  right  to  possession  derived  from  the 
lease,  he  could  sue  in  ejectment,  and  the  action  would  be  called  Doe 
dem.  A.  v.  B.  The  plaintiff  would  plead  A.'s  seisin,  and  the  demise 
to  himself :  the  defendant  was  not  allowed  to  traverse  the  fictitious 
demise,  but  he  would  deny  A.'s  seisin;  and  so  A.'s  title  to  the 
land  would  become  an  issue  in  the  action,  and  be  judicially  decided. 
(See  "A  Century  of  Law  Reform,"  p.  214.)  But  suppose  both  A.  and 
B.  claimed  to  be  heir-at-law  of  C,  who  was  admittedly  seised  in  fee 
of  Blackacre,  and  who  had  granted  a  lease  of  it  to  D.  for  a  term 
which  had  not  yet  expired  ;  here  neither  A.  nor  B.  was  entitled  to 
possession  as  against  D.,  for  the  lease  to  him  bound  them  both. 
Hence  neither  could  have  recourse  to  an  action  of  ejectment;  some 
other  indirect  mode  of  raising  the  question  would  have  to  be  found. 
A.  would  sue  D.  for  the  rent  reserved  by  C,  and  D.  would  perhaps. 
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side  with  B.  and  refuse  to  pay  A.  the  rent,  on  the  ground  that  B. 
was  the  true  heir  and  liad  ordered  D.  not  to  pay  it  to  A.  But 
neither  claimant  could  obtain  a  direct  decision  by  itself  that  he  was 
entitled  to  the  reversion  on  D.'s  lease,  except  in  a  real  action ;  the 
Court  of  Chancery  would  not  make  a  binding  declaration  of  title, 
unless  a  right  to  "  some  consequential  relief"  was  shown  {Rooke  v. 
Lord  Ke7ismr/to)i,  2  K.  &  J.  753),  and  this  practice  was  followed — 
with  some  hesitation — in  the  High  Court  after  the  passing  of  the 
Judicature  Act,  from  1875  to  1883.  {Cox  v.  Barker,  3  Ch.  D.  370— 
372.)  But  in  October,  1883,  it  was  clearly  provided  by  Order  XXV. 
r.  5,  that  "no  action  or  proceeding  shall  be  open  to  objection,  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  Court  may  make  binding  declarations  of  right, 
whether  any  consequential  relief  is  or  could  be  claimed,  or  not." 
And  this  is  now  the  practice.  (Hetulri/  v.  Turner,  32  Ch.  D.  355  ; 
Ellis  V.  Duke  of  Bedford,  (1899)  1  Ch.  p.  515  ;  Honour  v.  Equitable 
Life  Society,  (1900)  1  Ch.  852;  Societe  Maritime  v.  Venus  Steam 
Shipping  Co.,  (1904)  9  Com.  Cas.  289.)  The  Court  may  make  a 
declaration,  even  where  it  refuses  to  grant  an  injunction,  or  to  give 
any  other  relief.  {Llandudno  Urban  District  Council  v.  Woods, 
(1899)  2  Ch.  705.)     And  see  Precedents,  Nos.  27,  74. 

Lleplevin. 

Replevin  is  the  re-delivery  to  their  owner  of  goods  or  cattle  which 
have  been  taken  from  him,  upon  his  giving  security  that  he  will 
commence  and  duly  pursue  an  action  against  the  person  by  whose 
orders  they  were  taken,  and  return  them  should  he  fail  in  the 
action. 

The  action  genei-ally  arises  where  goods  have  been  distrained 
for  arrears  of  rent,  or  where  cattle  have  been  straying  and  doing 
-damage,  or  where  an  animal  is  seized  as  a  heriot.  In  such  cases, 
if  the  owner  believes  that  the  seizure  was  wrongful,  he  gives  a 
formal  notice  to  the  registrar  of  the  County  Court  of  the  district  in 
which  the  goods  or  cattle  were  seized  (formerly  to  the  sheriff  of  the 
county)  claiming  their  return.  He  must,  in  such  notice,  state  his 
intention  of  bringing  an  action,  and  his  willingness  to  give  adequate 
security,  either  by  depositing  money,  or  by  executing  a  bond  with 
sureties ;  and,  in  the  latter  case,  he  should  name  the  persons  whom 
he  proposes  as  sureties.     The  registrar  fixes  the  amount  for  which 
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security  must  be  given,  after  notice  to  tlie  seizor ;  tlie  security  is 
completed,  either  by  depositing  that  amount  in  Court  or  by  executing 
the  bond ;  and  the  goods  or  cattle  are  returned  to  the  owner,  who 
must  then  commence  an  action  of  replevin  (generally  within  one 
week),  and  prosecute  it  without  delay.  (See  51  &  52  Vict.  c.  43, 
ss.  133—137.) 

Eor  a  precedent  of  a  Statement  of  Claim  in  replevin,  see  No.  68 ; 
for  Defences  in  such  an  action,  see  Nos.  98  and  99  in  the  Appendix 
of  Precedents. 


(  ^07  ) 


Chapter  XIII. 

DEFENCE. 

The  defendant's  counsel,  before  drafting  the  defence,  sliould 
carefully  consider  the  Statement  of  Claim,  and  the  way  in 
which  the  action  is  shaped  against  his  client.  Is  any  cause  of 
action  shown  at  all?  Is  the  only  cause  of  action  shown 
frivolous  and  vexatious  ?  If  so,  he  may  think  it  right  to 
apply  to  strike  out  the  Statement  of  Claim.  {Ante,  p.  168.) 
Such  an  application  should  be  made  before  any  Defence  is 
delivered.  {Fktc/ier  v.  Befhom,  41  W.  R.  621 ;  68  L.  T.  438.) 
Then  is  the  claim  properly  pleaded  ?  Is  any  portion  of  it 
embarrassing  ?  Or  are  particulars  necessary  ?  Have  claims 
been  joined  which  cannot  conveniently  be  disposed  of  together  ? 
If  so,  the  defendant  should  apply  to  sever  them  under  Order 
XVIII.  rr.  1,  7,  8,  or  9.  Should  the  action  be  remitted  to  the 
County  Court,  under  either  s.  65  or  s.  66  of  the  County 
Courts  Act,  1888  ?  Or  is  it  from  its  nature  one  that  ought 
to  bo  referred,  and  has  the  plaintiff  ever  agreed  in  writing  to 
submit  the  dispute  to  arbitration  ?  If  so,  the  defendant  must 
at  once,  before  delivering  any  pleading  or  taking  any  other 
step  in  the  action,  except  appearing,  apply  to  a  Master  to  stay 
the  proceedings,  under  sect.  4  of  the  Arbitration  Act,  1889. 

Illustrations. 

A  "step  in  tlio  proceedings"  in  sect.  4  of  the  Ai'bitration  Act,  1889, 
means  some  application  to  tlie  Court  by  summons  or  motion,  and  docs 
not  include  an  application  by  letter  or  notice  from  one  party  to  anotber, 
or  by  correspondence  between   their  respective    solicitors.      Therefore, 
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merely  writing  to  the  plaintiff  for  further  time  to  plead  will  not  preclude 
the  defendant  from  applying  under  this  section. 

Brighton  Marine  Palace  and  Pier,  Ld.  v.  Woodhouse,  (1893) 
2  Ch.  486 ;  62  L.  J.  Ch.  697 ;  41  W.  E.  488  ;  68  L.  T.  667. 

Cf.  the  remarks  of  Cave,  J.,  in  Rein  v.  Stein,  66  L.T.  at  p.  471. 

Nor  merely  opposing  a  summons  issued,  or  a  motion  made,  by  the 

plaintiff. 

ZaJinoffw.  Hammond,  (1898)  2  Ch.  92  ;  67  L.  J.  Ch.  370. 

But  if  the  defendant  attends  on  the  hearing  of  the  plaintiff's  summons 
for  directions,  and  any  order  is  made  in  favour  of  the  defendant — even  the 
oommon  form  order  for  the  delivery  of  pleadings — this  is  a  "  step." 
County  Theatres,  &c.  Ld.Y.  Knowles,  (1902)  1  K.  B.  480. 
Richardson  Y.  Le  Maitrc,  (1903)  2  Ch.  222;  72  L.  J.  Ch.  779. 
Appealing  from  an  order  made  against  the  defendant,  under  Order 
XIV.,  is  a  "  step." 

And  so  is  an  application  for  particulars. 

ChappeU  v.  North,  (1891)  2  Q.  B.  252  ;    60  L.  J.  Q.  B.  554;    40 
"W.  E.  16  ;  65  L.  T.  23. 
Or  for  security  for  costs. 

Adams  v.  GatJeij,  40  W.  E.  570;  66  L.  T.  687. 
The  Assunta,  (1902)  P.  150;  86  L.  T.  660. 
Or  taking  out  a  summons  for  further  time  to  plead. 

Ford's  Hotel  Co.  v.  Bartlett,  (1896)  A.  C.  1  ;  65  L.  J.  Q.  B.  166  ; 
44  W.  E.  241 ;  73  L.  T.  665. 
And  d  fortiori  the  delivery  of  a  Defence. 

West  London  Dairy  Society  v.  Abbott,  29  ^Y.  E.  584  ;  44  L.  T.  376. 

The  defendant  mnst  state  in  his  Defence  every  material 
fact  on  which  he  proposes  to  rely  at  the  trial.  He  must  deal 
specifically  with  every  fact  alleged  in  the  Statement  of  Claim, 
either  admitting  or  denying  it ;  he  may  plead  further  facts  in 
answer  to  those  he  admits ;  he  may  object  to  the  w^hole 
pleading  as  insufficient  in  law ;  or  he  may  rely  on  a  set-off 
or  counterclaim  (see  Chapter  XIV.).  All  these  separate 
grounds  of  defence  must  be  stated,  as  may  be,  separately  and 
distinctly,  especially  where  they  are  founded  upon  separate  and 
distinct  facts.     (Order  XX.  r.  7.) 

Any  number  of  defences  may  be  pleaded  together  in  the 
same    action,    although    they   are    obviously   inconsistent.     A^ 
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defendant  may  "  raise  by  his  Statement  of  Defence,  without 
leave,  as  many  distinct  and  separate,  and  therefore  inconsistent, 
defences  as  he  may  think  proper,  subject  only  to  the  provision 
contained  in  Order  XIX,  r.  27,"  as  to  striking  out  embarrassing 
matter.  {Per  Thesiger,  L.  J.,  in  Bcrdan  v.  Greenicood^o  Ex.  D. 
255 ;  47  L.  J.  Ex.  628.)  And  a  Defence  is  not  embarrassing 
merely  because  it  contains  inconsistent  averments,  [Child  v. 
Stennimj,  5  Ch.  D.  695  ;  In  re  Morgan,  35  Ch.  D.  492  ;  56  L.  J. 
Ch,  603.) 

As  to  objections  in  point  of  law,  enough  has  been  said  ante, 
p.  164.  As  to  traverses,  do  not  deny  everything.  It  causes 
useless  expense.  Admit  all  you  can.  But  when  you  traverse, 
traverse  well  and  boldly. 

Denials  must  he  specific. 

"'  It  shall  not  be  sufficient  for  a  defendant,  in  his  Defence, 
to  deny  generally  the  grounds  alleged  by  the  Statement  of 
Claim,  but  each  party  must  deal   specifically  with  each 

ALLEGATION  OF  FACT  OF  WHICH    HE  DOES  NOT  ADMIT  THE  TRUTH, 

except  damages."     (Order  XIX.  r.  17.) 

And  in  order  that  the  pleader  may  fully  understand  what  is 
meant  by  "  dealing  specifically,"  other  rules  are  added. 

"Every  allegation  of  fact  in  any  pleading,  not  being  a 
petition  or  summons,  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading 
of  the  opposite  party,  shall  be  taken  to  be  admitted." 
(Order  XIX.  r.  13.) 

"  When  a  party  in  any  pleading  denies  an  allegation 
of  fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasively,  but  answer  the  point  of  substance." 
(Order  XIX.  r.  19.) 

And  instances  are  given  : — 

"  In  actions  for  a  debt  or  liquidated  demand  in   money, 

o.p,  p 
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comprised  in  Order  III.  r.  6,  a  mere  denial  of  the  debt  shall 
be  inadmissible."     (Order  XXI.  r.  1.) 

"  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact, 
e.g.,  the  drawing,  making,  indorsing,  accepting,  presenting, 
or  notice  of  dishonour  of  the  bill  or  note,"  (Order  XXI. 
r.  2.) 

"  In  actions  comprised  in  Order  III.  r.  6,  classes  (a)  and 
(b),  a  defence  in  denial  must  deny  such  matters  of  fact,  from 
which  the  liability  of  the  defendant  is  alleged  to  arise,  as  are 
disputed."     (Order  XXI.  r.  3.) 

"If  an  allegation  is  made  with  divers  circumstances,  it  shall 
not  be  sufficient  to  deny  it  along  with  those  circumstances." 
(Order  XIX.  r.  19,  ante,  p.  155.) 

These  rules  were  expressly  intended  to  prevent  a  defendant 
pleading  the  general  issue,  as  it  was  called  (see  ante,  p.  81), 
and  to  make  him  "  take  matter  by  matter,  and  traverse  each 
of  them  separately."  {Per  Thesiger,  L.  J.,  in  Byrd  v.  Nunn, 
7  Ch.  D.  at  p.  287.)  Hence  a  defendant  may  not  now  plead 
that  "  he  denies  specifically  every  allegation  contained  in  the 
Statement  of  Claim."  Still,  in  order  to  deny  specifically,  it  is 
not  necessary  to  write  out  every  sentence  in  the  Statement  of 
Claim,  and  traverse  it  in  detail.  It  is  sufficient,  when  dealing 
with  matters  of  inducement  or  any  other  allegations  which  do 
not  go  to  the  gist  of  the  action,  to  plead  that  "  the  defendant 
denies  each  of  the  allegations  contained  in  paragraph  8." 
This  will  have  the  same  effect  as  copying  out  the  whole 
paragraph  and  constantly  inserting  "  not."  (See  Ad/cms  v. 
North  Metropolitan  Trarmcay  Co.,  63  L.  J.  Q,.  B.  361 ;  10 
Times  L.  R.  173.)  But  when  the  pleader  comes  to  those 
allegations  which  are  of  the  gist  of  the  action,  he  must  be 
more  precise :  He  must  plead,  "  The  defendant  never  agreed 
as  alleged,"  or  "never  spoke  or  published  any  of  the  said 
words,"'  or  "  never  made  any  such  representation  as  is  alleged 
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in  paragraph  2  of  the  Statement  of  Claim."     (See  Precedents, 
Nos.  76,  79,  86,  88,  100.) 

lUustratlons. 

"In  actions  for  goods  bargained  and  sold,  or  sold  and  delivered,  the 
Defence  must  deny  the  order  or  contract,  the  delivery,  or  the  amount 
claimed ;  in  an  action  for  money  had  and  received,  it  must  deny  the 
receipt  of  the  money  or  the  existence  of  those  facts  which  are  alleged  to 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 
Order  XXI.  r.  3. 

"  If  it  be  alleged  that  he  received  a  certain  sum  of  money,  it  shall  not 
be  sufficient  to  deny  that  he  received  that  particular  amount,  but  he  must 
deny  that  he  received  that  sum,  or  any  part  thereof,  or  else  set  out  how 
much  he  received." 

Order  XIX.  r.  19. 

Claim  for  work  and  labour  done.  The  first  paragraph  of  the  Defence 
was  a  denial  of  any  indebtedness  whatever ;  the  second  paragraph  pleaded 
payment ;  the  third  paragraph  set  up  a  special  contract  under  which  the 
Avork  was  done.  Paragraph  1  was  held  bad  within  the  above  rules.  The 
defendant  should  have  shown  why  he  was  not  indebted.  He  was,  how- 
ever, allowed  to  amend  by  linking  paragraphs  1  and  3  together,  the 
plaintiff  having  costs  in  any  event. 

Copley  V.  Jackson,  (1884)  W.  N.  39. 

There  are,  however,  two*  exceptions  to  the  rule  that  a 
defendant  must  deal  specifically  with  every  allegation  of  fact 
in  the  Statement  of  Claim  which  he  does  not  admit.  Both 
are  legacies  from  the  old  procedure  ;  the  fii-st  is  a  very  sensible 
tind  proper  provision  ;  but  I  fail  to  see  any  sufficient  reason 
for  the  other  exception. 

(i.)  Do  not  Plead  to  Damages. 

"No  denial  or  defence  shall  be  necessary  as  to  damages 
claimed  or  their  amount ;   but  they  shall  be  deemed  to  be  put 

*  There  was  from  ISTo  to  January  1st,  1894,  a  third  excej)tion;  certain 
public  bodies  and  functionaries  were  entitled  to  plead  "Not  Guilty  by 
Statute."  But  this  right  exists  in  very  few  cases  now ;  it  was  abolished 
by  the  statute  50  &  57  Yict.  c.  Gl,  s.  2,  wherever  it  was  conferred  by  any 
public  general  Act. 

p2 
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in  issue  in  all  cases,  unless  expressly  admitted."  (Order  XXL 
r,  4.)  This  rule  applies  to  damage  of  all  kinds,  whether 
special  or  general,  and  whether  the  alleged  damage  is  part  of 
the  cause  of  action  or  not.  {Wilh;/  v.  Elston,  (1849)  8  C.  B. 
142 ;  18  L.  J.  C.  P.  320 ;  and  see  the  remarks  of  Hawkins,  J.^ 
in  Wood  V.  Earl  of  Durham,  (1888)  21  Q.  B.  D.  at  p.  508,  and 
of  Smith,  L.  J.,  in  Greenivell  v.  Howell,  (1900)  16  Times  L.  E. 
at  p.  236.) 

Illmtnitions. 
Action  of  trespass  for  cliasing  sheep,  i^er  quod  the  sheep  died.    It  is  not 
necessary  to  traverse  expressly  the  dying  of  the  sheep. 
Leech  v.  Widsley,  Vent.  54 ;   1  Lev.  283. 
Action  for  not  properly  building  a  ship,  according  to  covenant,  whereby 
she  was  obliged  to  put  back  and  was  detained.     A  plea  "  to  so  much  of 
the  declaration  as  relates  to  the  detaining,"  was  held  bad. 
Porter  v.  Izat,  1  M.  &  W.  381  ;  1  Tyr.  &  G.  639. 
' '  The  plea  must  be  an  answer  to  the  action ;  there  is  no  such  thing  as  a 
plea  to  the  damages." 

Per  Tindal,  C.  J.,  in  Smith  v.   Thomas,  (1835)  2  Bing.  N.  C.  at 

p.  378 ;  4  Dowl.  333. 
And  see  Wilhy  v.  EUton,  (1849)  8  C.  B.  142;  18  L.  J.  C.  P.  320. 

(ii.)  Possession  of  Land. 
By  Order  XXI.  r.  21,  "  No  defendant  in  an  action  for  the 
recovery  of  land  who  is  in  possession  by  himself  or  his  tenant 
need  plead  his  title  unless  his  defence  depends  on  an  equitable 
estate  or  right,  or  he  claims  relief  upon  any  equitable  ground 
against  any  right  or  title  asserted  by  the  plaintiff.  But, 
except  in  cases  hereinbefore  mentioned,  it  shall  be  sufficient 
to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
shall  be  taken  to  he  implied  in  sueh  statement  that  he  denies,  or 
does  not  admit,  the  allegations  of  faet  contained  in  the  jilaintiff^s 
Statement  of  Claim.  He  may,  nevertheless,  rely  upon  any 
ground  of  defence  which  he  can  prove  except  as  hereinbefore 
mentioned." 

It  is  to  the  words  in  italics  that  I  venture  to  take  exception. 
The  defendant  in  an  action  for  the  recoverv  of  land  is  never 
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"bound  to  disclose  liis  title  or  want  of  title.  The  plaintiff  must 
recover  on  the  strengtli  of  his  own  title,  not  on  the  weakness  of  his 
adversary's  title.  And  no  one  would  wish  to  disturb  these  settled 
rules  of  law.  But  it  does  not  follow  that  the  defendant  should  be 
j)ermitted  to  put  the  plaintiff  to  unnecessary  trouble  and  expense 
by  implicitly  denying,  under  colour  of  this  plea  of  possession,  well- 
known  and  indisputable  facts.  The  plaintiff  must  set  out  his  title 
in  full  detail,  stating  each  separate  link.  {l'h{li]>ps  v.  P/iilipps,  4 
Q.  B.  D.  127.)  Why  should  not  the  defendant  be  called  on  to 
admit  or  deny  expressly  each  of  these  allegations  ?  He  need  not 
■disclose  his  own  title,  but  is  it  too  much  to  ask  him  to  admit, 
for  instance,  that  J.  S.,  some  common  ancestor,  died  in  1803?  If 
he  were  made  to  admit  or  deny  expressly  each  link  in  the  plaintiff's 
claim  of  title,  the  issue  would  be  narrowed  down  to  one  or  two 
simple  cjuestions  of  fact,  or  perhaps  to  a  mere  point  of  law  as  to 
the  construction  of  a  deed  or  will,  which  could  be  taken  direct  to  a 
Divisional  Court  in  the  shape  of  a  special  case.  Some  facts  in  any 
event  would  be  admitted,  for  the  defendant  would  have  the  fear 
of  Order  XXI.  r.  9,  before  his  eyes ;  and  thus  expense  would  be 
saved.  Whereas  this  is  what  now  takes  place  :  the  plaintiff  delivers 
his  claim,  which  invariably  concludes  with  the  statement  that  the 
defendant  is  in  possession  and  refuses  to  deliver  up  possession  to  the 
plaintiff,  &c.  Then,  for  his  sole  defence,  the  defendant  pleads  the 
very  thing  which  the  plaintiff  has  already  said  against  him,  viz., 
that  he  is  in  possession.  And  the  parties  come  into  Court  appar- 
ently to  try  as  the  sole  issue  in  the  action  the  one  fact  on  which 
they  are  both  agreed  ! 

Under  the  plea  that  he  is  in  possession  the  defendant  may  set  up 
any  legal  defence,  even  the  Statute  of  Limitations,  without  any 
notice  to  the  plaintiff.  And  to  this  plea,  the  plaintiff  can  only  reply 
by  joining  issue:  no  special  reply  is  possible.  [Cojipuit/er  v.  Nortoti, 
(1902)  2  I.  E.  241.) 

Sjjecial  Defences. 
"  The  defendant  must  raise  by  bis  pleading  all  matters 
■which  show  the  action  not  to  be  maintainable,  or  that  the 
transaction  is  either  void  or  voidable  in  point  of  law,  and  all 
sucli  grounds  of  defence  as  if  not  raised  would  be  likely  to 
take  the  opposite  party  by  surprise,  or  would  raise  issues  of 
fact  not  arising  out  of  the  preceding  pleadings,  as,  for  instance, 
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fraud,  Statute  of  Limitations,  release,  payment,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or 
Statute  of  Frauds."     (Order  XIX.  r.  15.) 

"  When  a  contract,  promise  or  agreement  is  alleged  in  any 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall 
be  construed  only  as  a  denial  in  fact  of  the  express  contract, 
promise  or  agreement  alleged,  or  of  the  matters  of  fact  from 
which  the  same  may  be  implied  by  law,  and  not  as  a  denial 
of  the  legality  or  sufficiency  in  law  of  such  contract,  promise 
or  agreement,  whether  with  reference  to  the  Statute  of  Frauds- 
or  otherwise."     (Order  XIX.  r.  20.) 

In  all  such  cases  the  fresh  facts  on  which  the  defence  is- 
based  must  be  specially  pleaded.  The  defendant  must,  more- 
over, distinctly  specify  in  his  pleading  any  condition  precedent,, 
the  performance  or  occurrence  of  which  he  intends  to  dispute ; 
otherwise  the  performance  or  occurrence  of  all  conditions 
precedent  necessary  to  establish  the  plaintiff's  case  "u-ill  be- 
admitted.     (Order  XIX.  r.  14.     See  ante,  p.  98.) 

lUustrations. 

The  defence  that  a  contract  is  a  wager  within  the  Gaming  Act  of  1845,. 
or  that  of  1892,  must  be  specially  pleaded ;  and  the  facts  which  are  relied 
on  to  bring  the  transaction  within  either  of  those  Acts  must  be  stated. 

Colborne  v.  Stockdale,  1  Str.  493. 

Grizeicood  v.  Blane,  11  C.  B.  526;  21  L.  J.  C.  P.  46. 

Willis  V.  Lovick,  (1901)  2  K.  B.  195 ;  84  L.  T.  713. 

So  whenever  the  contract  sued  on  is  of  a  kind  prohibited  by  statute. 
Bull  V.  Chapman,  8  Ex.  444;  22  L.  J.  Ex.  257. 

But  where  the  illegality  of  the  transaction  on  which  the  plaintiff  base* 
his  claim  appears  clearly  on  the  evidence  which  he  adduces  at  the  trial, 
the  Court  will  in  a  proper  case  take  notice  of  the  illegality,  although 
the  defendant  has  not  pleaded  this  defence. 

Windhill  Local  Board  v.  Vint,  45  Ch.  D.  p.  357. 
Scoit  V.  Broivn  &  Co.,  (1892)  2  Q.  B.  724,  728,  732. 
Gedfje  v.  Royal  Exchange  Assurance,  (1900)  2  Q.  B.  214. 
(hnnolly  v.  Consumers''  Cordage  Co.,  89  L.  T.  347. 
A  plea  that  the  contract  sued  on  was  subsequently  altered  in  a  material 
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particiilar  by  an  interlineation  is  a  plea  in  confession  and  avoidance  and 
must  be  specially  pleaded. 

Hemming  v.  Treneri/,  9  A.  &  E.  926;   1  P.  &  D.  661. 
Crediton  {Bishoj^)  v. E.atcr  [Buliop),  (1905)  2  Ch.  455;  93  L.  T.  157. 
A  surrender  must  be  specially  pleaded,  wbetber  it  was  by  deed  or  by 
operation  of  law :  in  tbc  latter  case  tbe  facts  must  be  stated  wbicb  are 
alleged  to  constitute  such  a  surrender. 

Foquet  V.  Moor,  7  Ex.  870,  875 ;  22  L.  J.  Ex.  35. 
If  a  plaintiif  sues  in  a  representative  capacity,  tbe  defence  tbat  be  is 
not  sucb  executor  or  administrator  must  be  specially  pleaded.     If  it  is 
not,  tbe  objection  cannot  be  raised  at  tbe  trial.     (Order  XXI.  r.  5.) 
Ilvh  V.  Bradhvry,  12  Cb.  D.  886;  48  L.  J.  Cb.  673. 
In  an  action  brougbt  by  a  solicitor  for  bis  costs,  tbe  defence  tbat  be 
was  not  a  duly  quabfied  practitioner  at  tbe  time  tbe  work  was  done  must 
be  specially  pleaded. 

HiU  and  PuuiduU  v.  Sijdueij,  7  A.  &  E.  956. 
And  so  must  tbe  defence  tbat  be  did  not  deliver  a  signed  bill  of  costs  in 
accordance  witb  sect.  37  of  tbe  6  &  7  Vict.  c.  73. 
Lane  v.  Glenrr?/,  7  A.  &  E.  83. 

Flea  of  the  Statute  of  Frauds. 
"There  is  no  memorandum  in  writing  of  the  alleged  contract 
sufficient  to  satisfy  the  Statute  of  Frauds."  It  is  not  necessary  to 
plead  any  particular  section,  and  it  is  wiser  not  to  do  so.  For  if 
you  specify  sect.  4,  you  will  not  be  allowed  to  avail  yourself  of 
sect.  7,  unless  the  judge  will  give  you  leave  to  amend,  which  he 
refused  to  do  in  James  v.  Smith,  (1891)  1  Ch.  384  ;  39  W.  E.  396  ; 
63  L.  T.  524.  If  the  plaintiff  sues  on  a  written  contract,  and  then 
at  the  trial  seeks  to  rely  on  a  parol  agreement,  the  judge  should 
either  exclude  all  evidence  of  the  parol  agreement,  or  else  allow  the 
defendant  to  amend  by  pleading  the  Statute  of  Frauds.  {^Brunning 
V.  Odhams,  75  L.  T.  602.) 

Flea  of  the  Statute  of  Limitations. 

"  The  plaintiff's  cause  of  action,  if  any,  did  not  accrue  within  six 
years  before  this  suit,  and  the  defendant  will  rely  on  the  Statute  21 
Jac.  I.  c.  16,  s.  3."  The  objection  that  the  action  is  brought  too 
late  must  be  raised  by  a  special  plea,  even  though  it  appear  on  the 
face  of  the  Statement  of  Claim.  This  was  decided  as  long  ago  as 
1636.     {Haivkings  v.  Billhead,  Cro.  Car.  404.) 

It  is  otherwise,  however,  in  an  action  for  the  recovery  of  land. 
There,  if  the  defendant  be  in  possession  of  the  premises,  he  need  not 
plead  the  Statute  of  Limitations  at  all ;  for  it  is  not  an  equitable 
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defence.  If,  liowever,  lie  likes  to  plead  tlie  statute,  lie  should  do  so 
in  this  form  :  —  "  The  plaintiff's  claim  is  barred  by  the  Keal  Property 
Limitation  Act,  1874,  and  his  right  and  title  (if  any)  to  the  said  land 
were  extinguished  by  virtue  of  that  Act  and  the  3  &  4  Will.  IV.  c.  27." 
(See  Daickins  v.  Lord  Pejirhijn,  6  Ch.  D.  323  ;  4  App.  Cas.  59,  64  ; 
and  Tichhorne  v.  Weir^  67  L.  T.  735.) 

Payment. 
A  plea  of  payment  should  state  that  the  payment  relied  on  was 
made  before  action,  and  give  the  date  and  amount  of  each  instal- 
ment, if  the  money  was  paid  on  more  than  one  occasion.  There  is  no 
need,  however,  for  a  defendant  to  plead  that  he  paid  the  plaintiff 
before  action  any  sums  for  which  credit  is  specifically  given  by  the 
plaintiff  in  the  Statement  of  Claim  or  in  any  particulars  ;  because 
the  plaintiff,  in  such  cases,  is  considered  as  suing  only  for  the 
balance  claimed  beyond  the  amount  credited;  and  all  pleas  will  be 
taken  as  addressed  to  such  balance. 

Accord  and  Satisfaction. 
There  must  be  both.  Neither  an  accord  without  satisfaction,  nor 
satisfaction  without  an  accord,  will  constitute  a  defence.  An  accord 
and  satisfaction  made  by  a  third  party  on  the  defendant's  behalf, 
and  accepted  by  the  plaintiff  in  discharge,  will  be  a  bar  to  the 
action.  [Jones  v.  Broadhurst,  9  C.  B.  173.)  This  defence  could  not 
formerly  be  pleaded  to  a  claim  on  a  bond  or  other  specialty  ; 
because  there  was  a  maxim  that  a  contract  under  seal  could  only  be 
discharged  by  performance  or  some  other  contract  under  seal.  But 
now  an  accord  and  satisfaction  is  an  answer  to  an  action  on  a 
specialty  debt.  {Steeds  v.  Steeds,  22  Q.  B.  D.  537;  58  L.  J.  Q.  B.  302.) 
See  Precedent,  No.  85. 

Lien. 

This  defence  must  be  specially  pleaded,  for  it  admits  the  jilaintiff's 
property  in  the  goods  he  seeks  to  recover,  but  states  a  good  reason 
why  he  should,  for  the  time,  be  deprived  of  the  possession  of  them. 
It  is  thus  a  plea  of  confession  and  avoidance.  AVhere  it  is  pleaded, 
the  Master  may  order  the  goods  to  be  given  up  to  the  plaintiff  on 
his  paying  into  Court,  to  abide  the  event  of  the  action,  the  full 
sum  claimed  by  the  defendant  as  the  amount  of  his  lien,  together 
with  a  further  sum  for  interest  and  costs.  (Order  L.  r.  8  ;  and 
see  Gehrudcr  Naf\.  Ploton,  25  Q.  B.  D.  13  ;  59  L.  J.  Q.  B.  371  ;  38 
W.  R.  566  ;  63  L.  T.  328.) 
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Equitable  Defences. 

Equitable  defences  may  now,  of  course,  be  pleaded  in  the 
King's  Bench  Division.  And  so  may  equitable  counterclaims, 
e.g.,  for  specific  performance,  or  rescission  or  rectification  of  an 
agreement.  (See  Precedent,  No.  84.)  "If  any  defendant  claims 
to  be  entitled  to  any  equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instrument,  or  contract,  or  against 
any  right,  title,  or  claim  asserted  by  any  plaintifp  or  petitioner  in 
such  cause  or  matter,  or  alleges  any  ground  of  equitable  defence  to 
any  claim  of  the  plaintiff  or  petitioner  in  such  cause  or  matter,  the 
said  Courts  respectively,  and  every  judge  thereof,  shall  give  to  every 
equitable  estate,  right,  or  ground  of  relief  so  claimed,  and  to  every 
equitable  defence  so  alleged,  such  and  the  same  effect  by  way  of 
defence  against  the  claim  of  such  plaintiff  or  petitioner,  as  the  Court 
of  Chancery  ought  to  have  given  if  the  same  or  the  like  matters  had 
beeu  relied  on  by  way  of  defence  in  any  suit  or  proceeding  instituted 
in  that  Court  for  the  same  or  the  like  purpose  before  the  jiassing  of 
this  Act."  (Judicature  Act,  1873,  s.  24,  sub-s.  2.  And  see  Mosfyn 
V.  West  Mostyn  Coal  and  Iron  Co.,  Limited,  1  C.  P.  D.  145;  45 
L.  J.  C.  P.  401  ;  24  W.  E.  401  ;  34  L.  T.  325.)  Equitable  defences 
must  be  pleaded  fully  [Sutdiffe  v.  James,  40  L.  T.  875 ;  Heap  v. 
Marris,  2  Q.  B.  D.  630  ;  4G  L.  J.  Q.  B.  761),  even  in  actions  for  the 
recovery  of  land. 

Settled  Account. 

A  settled  account  is  a  statement  of  the  accounts  between  two 
parties  which  is  agreed  to  and  accepted  by  both  as  correct.  It  must 
be  in  writing  ;  and  it  must  bo  final,  that  is,  it  must  show  clearly 
what  balance  is  due,  or  that  no  balance  is  due.  An  informal  release 
of  all  demands  may  bo  a  settled  account.  The  fact  that  it  is  stated 
with  the  qualification  "  errors  excepted  "  will  not  preA-ent  its  being  a 
good  settled  account.  It  is  not  enough  for  the  accounting  party 
merely  to  deliver  his  account ;  there  must  be  some  evidence  that  the 
other  party  has  accepted  it  as  correct.  But  such  acceptance  need  not 
be  express  ;  contemporaneous  or  subsequent  conduct  may  amount  to 
a  sufficient  acquiescence.  {Clark  \.  Glennie,  3  Stark.  10;  Irvine  v. 
Youny,  1  Sim.  &  St.  333.)  The  fact  that  the  accounting  party 
delivered  up  his  vouchers  to  the  other  party  is  evidence  that  both 
regarded  the  settlement  as  final. 
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The  plea  of  a  settled  account  is  a  good  defence  to  a  claim  for  an 
account ;  and  if  coupled  with  an  allegation  that  the  balance  shown 
by  such  account  had  before  action  been  paid  to  the  plaintiff,  it  is  also 
a  good  defence  to  an  action  for  money  received  by  the  defendant  to 
the  use  of  the  plaintiff.  In  reply  to  such  a  plea,  however,  the  plain- 
tiff may  allege  that  the  settlement  ought  to  be  set  aside,  because 
the  account  contains  errors  of  such  a  kind,  or  to  such  an  extent, 
that  it  would  be  inequitable  to  hold  him  bound  by  it.  He  must,  in 
his  Reply  or  other  pleading,  specify  the  errors  upon  which  he  relies 
(Parkinson  v.  Hanbtirj/,  L.  E.  2  H.  L.  1,  19)  ;  and  if  he  contends 
that  such  errors  were  made  fraudulently,  this  must  also  be  clearly 
stated.  If  he  succeeds  in  proving  fraud,  the  account  will  be  wholly 
set  aside,  and  the  defendant  must  account  de  novo  for  every  penny 
which  he  has  received.  The  same  result  will  follow  where  there  is  no 
fraud,  if  a  considerable  number  of  errors  is  shown  in  the  account. 
Indeed,  if  the  parties  stand  to  each  other  in  a  fiduciary  relation 
(e.g.,  as  solicitor  and  client,  trustee  and  cestui  que  trust,  guardian 
and  ward),  the  plaintiff  need  only  prove  one  •'  grave  or  substantial 
error,"  and  the  account  will  be  taken  as  though  there  had  been 
no  settlement.  [Per  Davey,  L.  J.,  in  In  re  Webb,  (1894)  1  Ch. 
pp.  83 — 86.)  Where  there  is  no  such  relation,  and  no  fraud,  and 
the  plaintiff  cannot  prove  any  large  number  of  errors,  he  will 
probably  only  obtain  leave  to  "surcharge  and  falsifj^,"  as  it  is  called. 
Proof  of  one  "  definite  and  important  error"  will  entitle  him  to  this. 
(Parkinson  v.  Hanhurj/,  L.  E..  2  H.  L.  1 ,  19.)  It  means  that  the 
account  stands  for  what  it  is  worth  ;  but  that  either  party  may  try 
and  amend  it,  either  by  adding  items  in  his  favour  wiiich  were 
wrongly  omitted  (that  is,  surcharging),  or  by  striking  out  items, 
against  himself  which  wore  wrongly  inserted  (that  is,  falsifying). 
AVhether  an  account  shall  be  opened,  or  leave  only  given  to  surcharge 
and  falsify,  is  a  matter  entirely  in  the  discretion  of  the  Court ;  and 
whenever  one  party  is  allowed  to  surcharge  and  falsify,  the  other 
may  do  so  too.  (See  Williamson  v.  Barbour,  9  Ch.  D.  529,  532  ; 
GetJmig  v.  Keighley,  ib.  547.) 

Release. 

This  defence  must  be  specially  pleaded.  (Order  XIX.  r.  15.) 
If  one  of  several  joint  creditors  releases  the  debtor,  all  the  other  joint 
creditors  are  barred,  unless  the  release  was  obtained  fraudulently  by 


FRAUD.— JUSTIFICATION  IN  LIBEL  AND  SLANDER.    2U> 

collusion.  So  the  release  of  one  joint  deLtor  releases  all  viho  are 
jointly  liaLle  with  him,  unless  the  right  to  release  one  without 
discharging  the  others  was  expressly  reserved.  But  where  tho 
liability  is  several,  the  release  of  one  does  not  affect  the  others^ 
except  possibly  in  the  case  of  co-sureties.  If  the  right  of  one 
co-surety  to  contribution  be  taken  away  by  a  release  given  to  another 
co-surety,  both  are  discharged.  {Ward\.  National  Bank  of  Keur 
Zealand,  8  Ajip.  Cas.  755  ;   52  L.  J.  P.  C.  65.)     See  p.  140. 

I^ratfd. 

Where  fraud  is  intended  to  be  charged,  it  must  be  distinctly 
charged,  and  its  details  specified.  General  allegations,  howevei- 
strong,  are  insufficient  to  amount  to  an  averment  of  fraud  of  whicli 
any  Court  ought  to  take  notice.  (  WalUngford  v.  Mutual  Society, 
5  App.  Cas.  697  ;  50  L.  J.  Q.  B.  49  ;  Laivrance  v.  Lord  Norrnjs, 
15  App.  Cas.  221  ;  59  L.  J.  Ch.  681.)  Counsel  must  insiet  on  being- 
fully  instructed  before  placing  a  plea  of  fraud  on  the  record.  Such 
a  plea  should  never  be  drafted  on  insufficient  material,  nor  without  a 
marginal  note  warning  the  defendant  that  by  adopting  such  an 
aggressive  line  of  defence  he  may  double  or  treble  the  amount  of 
damages  which  he  may  ultimately  have  to  pay. 

Justijication  in  Libel  and  Slander. 

This  also  is  a  most  dangerous  plea,  and  should  never  be  placed 
on  the  record  without  careful  consideration  of  the  sufficiency  of 
the  evidence  by  which  it  is  to  bo  supported.  For  particulars  will 
probably  be  ordered  (see  ante,  p.  132) ;  and  at  the  trial  the  strictest 
proof  will  be  required  (see  Leyman  v.  Latimer,  3  Ex.  D.  15,  352; 
47  L.  J.  Ex.  470  ;  25  W.  E.  751  ;  26  W.  E.  305  ;  37  L.  T.  360, 
819).  And  if  the  plea  be  not  proved,  the  defendant's  persistence 
in  the  charge  is  some  evidence  of  malice,  and  will  always  tend  to 
aggravate  the  damages  given  against  him.  The  defence  cannot  bo 
raised  without  a  special  plea  ;  and  counsel  should  never  draw  such 
a  plea  without  express  instructions  ;  and  even  then  should  always 
caution  the  defendant  as  to  the  risk  he  runs.  As  to  justifying  only 
a  portion  of  the  words,  see  ante,  p.  101. 

Where  it  appears  from  the  Statement  of  Claim  that  the  defendant 
did  not  make  a  direct  charge  himself,  but  only  repeated  what  A. 
said,  a  general  plea  that  the  words  are  true  will  be  insufficient. 
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{Duncan  v.  Thivaifes,  3  B.  &  C.  556.)  The  defendant  must  plead 
and  prove  not  only  that  A.  said  so,  but  in  addition  that  what  A. 
said  was  true.  He  cannot  plead  that  other  words  not  set  out  in  the 
Statement  of  Claim  are  true.  {Rassam  v.  Budge,  (1893)  1  Q.  B. 
571  ;  62  L.  J.  Q.  B.  312  ;  41  W.  E.  377  ;  68  L.  T.  717.) 


Privilege. 

Formei'ly,  it  was  unnecessary  specially  to  plead  privilege  ;  this 
defence  was  available  under  the  plea  of  Not  Guilty,  as  it  still  is  in 
criminal  cases.  {Lillie  v.  Price,  5  A.  &  E.  645.)  But  since  the 
Judicature  Act  privilege  must  be  specially  pleaded,  and  facts  and 
circumstances  must  also  be  stated  showing  why  and  how  the  occasion 
is  privileged.  (Order  XIX.  rr.  4,  15;  Spackman  v.  Gihney,  Ex.  D. 
(not  reported) ;  Simmotids  v.  Dunne,  Ir.  E,.  5  C.  L.  358.)  Any 
plea  which  wears  a  doubtful  aspect,  which  may  be  either  a  justifica- 
tion, or  a  mere  traverse,  or  a  plea  of  privilege,  will  be  struck  out 
at  chambers  as  embarrassing.  {Carry.  Duchett,  5  H.  &  N.  783; 
29  L.  J.  Ex.  468  ;  Bremhridge  v.  Latimer,  12  W.  R.  878  ;  10  L.  T. 
816;    O'Keefe  v.  Cardinal  Cullen,  Ir.  E.  7  C.  L.  319.) 

Rescission. 

This  must  be  specially  pleaded.  It  is  a  useful  plea  in  an  action  for 
breach  of  promise  of  marriage.     See  Precedent,  No.  76. 

Former  Proceedings. 

That  the  plaintiff  brought  a  previous  action  and  recovered 
<lamages  against  the  same  defendant  for  the  same  cause  of  action 
is  a  bar  to  any  subsequent  action,  even  though  fresh  damage  has 
since  arisen  from  the  defendant's  unlawful  act ;  for  the  jury  in  the 
former  action  must  be  taken  to  have  assessed  the  damages  once  for 
all,  and  the  probability  or  possibility  that  this  subsequent  damage 
would  follow  should  have  been  submitted  to  their  consideration 
then.  Whether  there  is  not  an  exception  to  this  rule  in  cases 
where  damage  is  essential  to  the  cause  of  action,  was  much  discussed 
in  Darley  Main  Colliery  Co.v.  Mitchell  (11  App.  Cas.  127),  and  Lord 
Blackburn  unfortunately  differed  from  Lord  Bramwell  (pp.  143, 145). 
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Ilowevor,  after  the  decision  in  that  case,  and  in  Crumhie  v.  Wallsend 
Local  Board,  (1891)  1  Q.  B.  50.3,  the  hotter  opinion  is  that  a  second 
action  will  lie  for  fresh  special  damage,  in  cases  where  special 
damage  is  j)art  of  the  cause  of  action. 

So,  too,  a  previous  recovery  against  another  person  may  be  a  bar 
to  the  present  action,  if  the  former  defendant  was  jointly  concerned 
with  the  present  defendant  in  the  very  cause  of  action  now  sued  on. 
Thus,  if  A.  and  B.  be  in  partnership,  a  previous  judgment  recovered 
against  A.  would  be  a  bar  to  any  action  against  B.  for  the  same 
cause  of  action,  even  though  the  judgment  obtained  in  the  prior 
action  be  not  satisfied ;  because  they  ought  to  have  been  sued 
jointly,  and  could,  even  before  the  Judicature  Act,  have  been  so 
sued.  {Brown  v.  Wootton^  Cro.  Jac.  73 ;  Yelv.  67  ;  King  v.  Hoare, 
13  M.  &  W.  494,  504  ;  Brinsmead  v.  Harrison,  L.  E.  7  C.  P.  547; 
McLeodv.  Power,  (1898)  2  Ch.  295  ;  but  see  Annual  Practice  for 
1906,  at  p.  245,  and  Walton  v.  Topahjan,  53  W.  Pt.  657.)  Where 
two  are  liable  severally  or  in  the  alternative,  judgment  against  one 
is  no  bar  to  an  action  against  the  other.  {Morel  Brothers  v.  Earl 
of  Westmorland,  (1904)  A.  C.  11.) 

So,  if  the  former  action  was  unsuccessfid,  this  will  also  be  a  bar 
to  a  second  action  against  the  same  defendant ;  unless,  indeed,  the 
plaintiff  lost  the  former  action  only  on  some  technical  ground,  and 
the  judge,  in  giving  judgment  against  him,  expressly  declared  that 
he  might  bring  a  second  action. 

The  defence  of  res  judicata  cannot  be  raised,  unless  it  is  specially 
pleaded  in  the  Defence.  {Edevain  v.  Cohen,  43  Cli.  D.  187.)  And 
it  must  be  clear  that  the  cause  of  action  is  the  same  in  both 
actions.     (See  Serrao  v.  Noel,  15  Q.  B.  D.  549.) 

AVhere,  for  any  reason,  the  strict  defence  of  res  judicata  is  not 
applicable  {e.y.,  where  the  actions  are  not  between  precisely  the 
same  parties  or  persons  suing  in  the  same  cai:»acity),  still,  if  the 
plaintiff  is  "suing  substantially  by  virtue  of  the  same  alleged  title," 
or  if  the  issues  raised  in  the  second  action  are  identical  with  those 
decided  in  the  first,  the  Court  will  stay  the  second  action,  at  all 
events  until  the  costs  of  the  first  action  are  paid.  {Martin  v.  Earl 
Beauchamp,  25  Ch.  D.  12;  MacDougall  v.  Knight,  25  Q.  B.  D.  1  ; 
M'Cabe  V.  Bank  of  Ireland,  14  App.  Cas.  413.)  But  not  where  the 
former  action,  though  similar  in  its  nature,  was  brought  against  a 
different  defendant.     {Le  Mesurier  v.  Ferguson,  20  Times  L.  E.  32.) 
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Estoppel. 

An  estoppel  must  always''''  be  specially  pleaded,  unless  it  appears 
<ou  the  face  of  the  adverse  pleading,  when  it  is  ground  for  an 
objection  in  point  of  law ;  or  unless  there  was  no  opportunity  to 
plead  it,  as  there  was  not  in  Coppinger  v.  Norton,  (1902)  2  I.  E.  241. 
It  cannot  be  pleaded  by  a  stranger  to  the  estoppel.  {Butts  v.  Bilke, 
4  Price,  240.)  A  plea  of  estoppel  should  state  the  facts  on  which 
the  party  pleading  relies  as  constituting  the  estoppel,  and  should  also 
specify  the  allegations  which  it  is  alleged  the  other  party  is  precluded 
from  proving.  A  plea  of  estoppel  must  always  be  drafted  with  great 
oare  and  particularity.  It  is  one  of  those  pleas  of  which  it  was  said  in 
former  days  that  it  "  must  be  of  certain  intent  in  every  particular," 
■i.e.y  it  must  meet  and  exclude  by  anticipation  every  possible  answer 
of  the  adversary. 

Plea  in  Ahatenient. 

There  was  only  one  other  plea  in  which  certainty  was  required  in 
every  particular ;  and  that  was  a  plea  in  abatement.  The  judges 
were  formerly  very  strict  over  such  a  plea,  as  may  be  seen  from  the 
decision  in  Dighy  v.  Alexayider,  8  Bing.  416,  ante,  p.  106.  But  now, 
by  Order  XXI.  r.  20,  "No  plea  or  defence  shall  be  pleaded  in 
abatement."  If  the  defendant  considers  that  the  proper  parties  are 
not  before  the  Court,  his  remedy  is  to  take  out  a  summons  under 
Order  XVI.  r.  11,  to  add  or  strike  out  or  substitute  a  plaintiff  or  a 
defendant.  {Kendall  v.  Hamilton,  4  App.  Cas.  504;  48  L.  J.  C.  P. 
705;  28  W.  R.  97;  41  L.  T.  418.)  If,  for  instance,  a  defendant 
is  sued  alone  for  a  debt  due  from  his  firm,  he  should  apply  to 
have  his  partners  joined  as  co-defendants,  if  they  are  still  alive 
and  within  jurisdiction.  And  in  every  case  where  a  plea  in 
abatement  in  respect  of  non- joinder  of  a  defendant  could  formerly 
have  been  pleaded  with  success,  the  defendant  should  (subject  to 

*  It  was  formerly  held  that  au  estoppel  by  record  or  deed  must  be 
specially  pleaded,  or  it  would  not  be  available  {Boiumun  v.  Postron, 
2  A.  &  E.  295,  n.);  but  that  an  estoj^pel  in  pais  might  be  given  in 
evidence  without  being  specially  pleaded.  {Freeman  v.  Coohe,  2  Exch.  654; 
Phillips  V.  Im  Thurn,  18  C.  B.  N.  S.  400.)  But  now  it  is,  I  think,  clear 
that  the  facts  which  are  said  to  amount  to  an  estoppel  of  any  kind  are 
material  facts,  and  should  bo  specially  pleaded. 
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the  rules  as  to  one  or  more  persons  representing  all  the  parties, 
such  as  Order  XVI.  rr.  9  and  37)  take  out  a  summons  to  add  the 
party  who  in  his  opinion  ought  to  have  been  joined,  the  action, 
where  necessary,  being  in  the  meantime  stayed.  {Pilley  v.  Robinson, 
20  Q.  B.  D.  155.)  Thus,  if  he  can  show  some  prima  facie  ground 
for  saying  that  A.  is  jointly  liable  with  him  on  the  contract  sued  on, 
the  Master  will  make  A.  a  co-defendant  on  the  terms  that  the 
plaintiff  is  not  to  be  prejudiced  thereby,  and  that  the  original 
defendant  shall  pay  A.'s  costs,  if  A.  is  held  not  liable.  {Fardell,  &fc. 
Co.  V.  Basset,  15  Times  L.  E.  204.)  On  a  summons  to  join  a 
defendant,  the  Court  will  still  be  guided  by  the  principles  on  which 
before  the  Judicature  Act  a  plea  in  abatement  would  have  been  held 
good  or  bad.  (  Wilson,  Sons  ^-  Co.  v.  Balcarres  Brooh  Steamship  Co., 
Limtd.,  (1893)  1  Q.  B.  422.)  But  not  necessarily  so  where  the 
defendant  asks  to  have  a  plaintiff  joined  {Roberts  v.  Holland,  (1893) 
1  Q.  B.  665) ;  for  a  fresh  plaintiff  cannot  be  added  without  his 
consent  in  writing.     (Order  XYI.  r.  11.) 
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"Any  ground  of  defence  which  has  arisen  after  action  brought, 
but  before  the  defendant  has  delivered  his  Defence,  and  before  the 
time  limited  for  his  doing  so  has  expired,  may  be  raised  by  the 
defendant  in  his  Defence,  either  alone  or  together  with  other 
grounds  of  defence."     (Order  XXIV.  r.  1.) 

"  Where  any  ground  of  defence  arises  after  the  defendant  has 
delivered  a  Defence,  or  after  the  time  limited  for  his  doing  so  has 
expired,  the  defendant  may  within  eight  days  after  such  ground  of 
defence  has  arisen,  or  at  any  subsequent  time  by  leave  of  the  Court 
or  a  judge,  deliver  a  Further  Defence  setting  forth  the  same." 
(Order  XXIV.  r.  2.) 

"Whenever  any  defendant  in  his  Defence,  or  in  any  further 
Defence  as  in  the  last  rule  mentioned,  alleges  any  ground  of  defence 
which  has  arisen  after  the  commencement  of  the  action,  the  plaintiff 
may  deliver  a  confession  of  such  defence  (which  confession  may  be 
in  the  Form  No.  5  of  E.  S.  C,  Appendix  B.,  with  such  variations 
as  circumstances  may  require),  and  may  thereupon  sign  judgment 
for  his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless 
the  Court  or  a  judge  shall  either  before  or  after  the  delivery  of 
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such,  confession  otherwise  order."  (Order  XXIV.  r.  3  ;  and  see 
Houghton  V.  Tottenham  Rail.  Co.,  (1892)  W.  N.  88.) 

In  olden  times  when  the  pleadings  were  each  entered  separately 
on  the  record,  every  entry  after  the  first  one  was  called  a  continuance. 
"When  the  matter  of  defence  arose  after  writ,  but  before  plea  or 
continuance,  it  was  said  to  be  pleaded  "  to  the  further  maintenance  " 
of  the  action.  When  it  arose  after  plea  or  continuance,  it  was 
called  a  plea  oi  puis  darrein  continuanee — since  the  last  continuance. 
(See  1  H.  &  C.  697.) 

Tender. 

''The  defendant,  before  action,   to  wit,  on  March  23rd,   1897, 

tendered  to  the  plaintiff  the  sum  of  £ •,  which  the  plaintiff 

claims  in  this  action,  but  the  plaintiff  then  refused  to  accept  it. 

And  the  defendant  now  brings  the  said  sum  of  £ into  Court 

ready  to  be  paid  to  the  plaintiff."  A  plea  of  tender  must  show 
that  the  tender  was  before  action  (62  L.  T.  151);  and  the  sum 
alleged  to  have  been  tendered  must  be  brought  into  Court.  (Order 
XXII.  r.  3.)  This  plea  cannot  strictly  be  pleaded  to  actions  for 
unliquidated  damages,  whether  sounding  in  contract  or  in  tort 
{Dearie  v.  Barrett,  2  A.  &  E.  82  ;  Davijs  v.  Richardson,  21  Q.  B.  D. 
202),  unless  there  be  some  special  statutory  provision  enabling  a 
defendant  to  tender  amends.  But  there  is  a  difference  between  a 
payment  into  Court  with  a  mere  denial  of  liability,  and  a  payment 
into  Court  with  a  plea  of  tender.  A  tender  is  a  defence  proper  in 
the  King's  Bench  Division.  {The  Mona,  (1894)  P.  at  p.  268.) 
Hence,  if  the  plaintiff  take  out  of  Court  under  Order  XXII.  r.  7,  in 
satisfaction  of  his  claim,  money  paid  in  with  a  plea  of  tender,  he 
will  not  be  entitled  to  his  costs.  {Griffiths  y.  Ystradyfodwg  School 
Board,  24  Q.  B.  D.  307  ;  59  L.  J.  Q.  B.  116 ;  38  W.  E.  425.) 

Payment  into  Court. 

If  the  defendant  has  no  case,  and  the  damages  claimed  are  un- 
liquidated, it  is  sometimes  the  best  plan  {e.g.,  in  some  actions  of 
breach  of  promise  of  marriage)  to  put  in  no  defence  at  all,  but  to  let 
judgment  go  by  default.  The  damages  will  then  be  assessed  by  a 
sheriff's  jury,  who  do  not,  as  a  rule,  take  an  extravagant  view  of 
the  case,  and  less  publicity  attends  a  hearing  before  the  sheriff. 
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But  in  other  cases  it  is  better  for  a  defendant  wlio  has  no  defence  to 
pay  money  into  Court  as  amends.  This  he  can  do  at  any  stage  of 
the  action,  and  the  earlier  the  better.  Whenever  such  payment  is 
made  before  Defence,  the  defendant  must  give  the  plaintiff  a  notice 
in  Form  No.  3  of  E.  S.  C,  Appendix  B. 

Payment  into  Court  is  not  strictly  a  defence ;  it  is  rather  an 
attempt  at  a  compromise.  No  such  plea  was  known  to  the  common 
law;  it  is  entirely  the  creature  of  statute.  In  1834  payment  into 
Court  was  permitted  in  actions  of  contract;  in  1844  in  actions  of 
newspaper  libel ;  in  1852  in  some  actions  of  tort.  But  in  1875  pay- 
ment into  Court  was  for  the  first  time  permitted  generally  in  all 
actions.  And  in  all  actions,  except  libel  and  slander,  a  defendant  is 
now  allowed  to  deny  all  liability,  while,  at  the  same  time,  ne  pays 
money  into  Court.  Unless  the  defendant,  on  paying  money  into 
Court,  expressly  denies  liability,  such  payment  is  considered  to 
admit  the  plaintiff's  claim  (Order  XXII.  r.  1 )  to  the  extent  of  the 
amount  so  paid  in  {^Kingliam  v.  Robins,  5  M.  &  W.  94  ;  Hennell  v. 
Davies,  (1893)  1  Q.  B.  367) ;  and  the  defendant  cannot  subsequently 
deliver  any  Defence  denying  such  liability.  {Dumbelton  v.  Williams, 
76  L.  T.  81.)  The  plaintiff  can  in  that  case,  unless  the  Master 
otherwise  order,  take  the  money  out  of  Court,  either  in  satisfaction 
of  his  claim  or  not ;  in  the  latter  case  the  plaintiff  continues  the 
action  in  the  hope  that  the  jury  will  find  a  verdict  for  a  larger 
amount.  But  if  the  money  be  paid  into  Coui-t  with  a  denial  of 
liability,  the  plaintiff  can  only  take  it  out  if  he  accepts  it  in  satis- 
faction of  his  claim ;  if  he  goes  on  with  the  action,  claiming  more, 
the  money  must  remain  in  Court  (r.  6).  The  plaintiff  runs  the  risk 
of  having  to  pay  the  defendant's  costs,  if  the  jury  do  not  award 
him  more  than  the  sum  paid  into  Court  {see  2}osl,  pp.  318,  352). 

Hence,  if  the  defendant  pays  money  into  Court  at  all,  he 
will  be  wise  to  pay  in  a  good  round  sum.  The  jury  wiU  find 
their  verdict  without  reference  to  the  amount  paid  in ;  indeed 
neither  the  fact  that  money  has  been  paid  into  Court,  nor  the  amount 
paid  in,  may  now  be  mentioned  to  them.  (Order  XXII.  r.  22.) 
This  rule  is  "most  salutary  and  has  worked  well."  [Per  Lopes,  L.  J., 
in  Williams  v.  Goose,  (1897)  1  Q.  B.  at  p.  473.)  If  one  of  two 
defendants  pays  a  sufficient  sum  into  Court,  the  plaintiff  is  entitled  to 
have  judgment  against  the  other  for  his  costs.  {Penni/  v.  Wimbledon 
Urban  District  Council  and  another,  (1899)  2  Q.  B.  72.) 

O.P.  Q 
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"Payment  into  Court  shall  be  signified  in  the  Defence,  and  th& 
claim  or  cause  of  action  in  satisfaction  of  which  such  payment  is- 
made  shall  be  specified  therein."  (Order  XXII.  r.  2 ;  Hubback  v. 
British  North  Borneo  Co.,  (1904)  2  K.  B.  473.)  But  though  one  cause 
of  action  may  consist  of  several  items,  still  the  defendant  is  entitled 
to  pay  money  into  Court  generally  to  that  cause  of  action.  He  will 
not,  as  a  rule,  be  ordered  to  deliver  particulars,  specifying  how 
much  he  has  paid  in  to  each  item,  or  even  in  respect  of  which  items, 
the  payment  is  made.  {Paraire  v.  Loibl,  49  L.  J.  C.  P.  481.)  But 
the  Court  has  a  discretion  in  the  matter,  and  in  special  circumstances- 
will  order  such  particulars.  [Boulton  v.  Houlder,  19  Times  L.  E. 
635  ;  9  Com.  Cas.  75.)  Nor  will  such  general  payment  amount  to- 
an  admission  that  something  is  due  on  every  item.  {Steavenson  v. 
Berivich,  1  Q.  B.  154;  Hennell  v.  Davies,  (1893)  1  Q.  B.  367; 
62  L.  J.  Q,.  B.  220.)  Observe,  however,  that  "in  an  action  on  a 
bond  under  the  statute  8  &  9  Will.  III.  c.  11  (see  ante,  p.  203), 
payment  into  Court  shall  be  admissible  to  particular  breaches  only^ 
and  not  to  the  whole  action."     (Order  XXII.  r.  1.) 

If  the  defendant  has,  before  Defence  paid  money  into  Court 
under  Order  XIV.,  he  can  now  approj)riate  the  whole,  or  such  part 
as  he  thinks  fit,  of  such  money  to  the  satisfaction  of  the  plaintiff's 
claim.  (Order  XXII.  r.  11.)  A  special  form  of  plea  is  necessary  in 
this  case:  "The  defendant  does  not  admit  that  he  is  under  any 
liability  to  the  plaintiff,  but  he  has  paid  into  Court  the  sum  of 

£ ,  pursuant  to  the  order  of  Master  Cliitty,  dated  May  15th, 

1906,  and  made  under  Order  XIV.  And  he  now  appropriates  that 
sum  to  the  satisfaction  of  the  whole  of  the  plaintiff's  claim  in  this 
action,  which  he  says  it  is  sufficient  to  satisfy." 

Payment  into  Court  in  Actiotts  oj"  Libel  and  Slander. 

In  actions  of  libel  and  slander,  however,  a  defendant  is  not 
allowed  to  pay  money  into  Court,  if  he  at  the  same  time  deny 
liability.  In  those  actions,  if  he  pays  money  into  Court  at  all,  he 
must  do  so  "  by  way  of  satisfaction,  which  shall  be  taken  to  admit 
the  claim  or  cause  of  action  in  respect  of  which  the  payment  is 
made."  (Order  XXII.  r.  1  ;  Brotvn  v.  Feeney,  (1906)  1  K.  B.  563.) 
So  if  an  action  be  brought  against  a  husband  and  wife  jointly  for 
words  published  by  the  wife,  the  wife  cannot  deny  liability  if  the 
husband  pays  money  into  Court.  {^Beaumont  v.  Kaye,  (1904)  1 
K.  B.  292.) 
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"Where,  however,  the  words  are  defamatory  in  their  natural  and 
obvious  meaning-,  and  the  plaintiff  by  his  innuendo  puts  on  them  a 
more  defamatory  meaning,  the  defendant  may  traverse  the  innuendo 
and  at  the  same  time  pay  money  into  Court,  provided  he  makes  it 
clear  that  the  money  is  paid  in  to  the  words  without  the  alleged 
meaning ;  as  such  a  traverse  is  not  in  that  case  "  a  defence  denying 
liability."  {Mackai/  v.  Manchester  Press  Co.,  54  J.  P.  22  ;  6  Times 
L.  E.  16 ;  and  see  the  judgment  of  Lord  Esher,  M.  E.,  in  Davis  v. 
Billing,  8  Times  L.  E.  at  p.  59.)  The  form  of  such  a  plea  is  given 
post,  Precedent,  No.  96. 

The  same  rule  applies  where  the  case  falls  within  sect.  2  of  Lord 
Campbell's  Libel  Act.  Money  must  be  paid  into  Court  by  way  of 
amends  at  the  time  any  plea  under  that  section  is  delivered,  or  it 
will  be  treated  as  a  nullity.  (8  &  9  Yict.  c.  75,  s.  2.)  Hence  no 
defence  denying  liability  can  now  be  joined  with  such  a  plea.  On 
the  whole,  however,  it  is  safer  and  better  for  a  defendant  to  pay 
money  into  Court  under  the  Judicature  Act,  and  not  to  rely  on  the 
special  provision  contained  in  Lord  Campbell's  Libel  Act.  (See 
Oxley  V.  Wilkes,  (1898)  2  Q.  B.  56,  and  Sley  v.  Tillotson,  62  J.  P.  505.) 

Set-off  and  Counterclaim. 

Any  defendant  to  an  action  may  now  plead  a  set-off  or  a  counter- 
claim. A  set-off  is  a  statutory  defence  to  the  plaintiff's  action  : 
a  counterclaim  is  substantially  a  cross-action.  In  certain  cases  the 
defendant  may  join  a  third  person  and  make  him  a  party  to  the 
counterclaim  along  with  the  plaintiff.  These  matters  are  fully  dealt 
with  in  the  next  chapter. 

Third  Parties. 

Again,  there  may  be  some  one  from  whom  the  defendant,  if 
himself  found  liable  in  the  action,  has  a  right  to  demand  contribu- 
tion or  indemnity.  He  may  be  sued  as  a  suret}^,  and,  if  found 
liable,  may  be  entitled  to  contribution  from  a  co-surety.  He  may 
be  sued  upon  a  contract  which  he  made  as  agent  for  another  person, 
and  may  be  entitled  to  be  indemnified  by  his  principal.  In  such 
cases  it  is  obviously  desirable  to  bring  in  a  third  person  against 
whom  the  defendant  will  ultimately  have  to  seek  his  remedy,  so 
that  the  decision  as  to  the  defendant's  liability  in  the  present  action 
shall  be  binding  and  conclusive  upon  him  when  in  a  subsequent 
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proceeding  the  now  defendant  seeks  his  remedy  against  him.  This 
case  is  provided  for  by  Eules  48 — 54  of  Order  XVI.  And  where  the 
defendant  in  an  action  counterclaims,  the  plaintiff  can  serve  a  third- 
party  notice  on  a  person  from  Avhom  he  claims  contribution  or 
indemnity  in  respect  of  the  counterclaim.  {Levi  v.  Anglo- Con- 
tmeiital,  &,-c.  LcL,  (1902)  2  K.  B.  481.)  But  the  machinery  provided 
by  these  rules  does  not  work  very  satisfactorily  ;  and  the  rights  and 
liabilities  of  such  third  jDerson,  when  brought  in,  are  not  very  clearly 
defined. 

Severing  Defences. 

If  counsel  is  instructed  on  behalf  of  more  than  one  defendant, 
then  the  question  arises,  should  he  draw  one  Defence  for  all,  or 
should  they  put  in  separate  Defences  ?  This  depends  on  what  their 
case  will  be  at  the  trial.  If  for  any  reason  they  ought  to  be 
separately  represented  then,  they  must  sever  now  ;  if  they  join  in 
one  Defence,  they  cannot  appear  by  different  counsel  at  the  hearing. 
If  their  interests  are  practically  identical,  this  does  not  matter  ;  but 
if  they  occupy  different  positions,  hold  different  offices,  or  took 
different  shares  in  the  transaction,  they  had  better  sever  ;  otherwise 
a  special  defence  peculiar  to  one  of  them  may  be  lost.  For  instance, 
the  publisher,  printer,  or  proprietor  of  a  newspaper  if  sued  for  libel 
should  never  join  in  one  Defence  with  the  writer  of  the  libel.  And 
see  BornY.  Turner,  (1900)  2  Ch.  211.  But  a  special  order  as  to 
costs  may  be  made,  if  defendants  improperly  sever.  {In  re  Isaac, 
(1897)  1  Ch.  251  ;  Bagshaw  v.  Pimm,  (1900)  P.  148.) 

Special  care  is  necessary  in  drafting  a  Defence.  For  though  a 
plaintiff  may  amend  his  Statement  of  Claim  once  without  leave,  a 
defendant  can  never  amend  his  Defence  without  an  order  (see 
Order  XXVIII.  rr.  2  and  3) ;  and  leave  to  amend  will  be  refused,  if 
the  defendant  only  applies  for  an  order  at  the  last  moment,  e.g.,  on 
the  day  before  the  trial.     {Kirby  v.  Simpson,  3  Dowl.  791.) 

Time. 

The  time  within  which  the  defendant  must  plead  to  a  Statement 
of  Claim  is  prescribed  by  Order  XXI.  rr.  6,  7,  8.  There  are  four 
distinct  cases  to  be  considered  : — 

(i)  Where  the  writ  is  generally  indorsed,  the  plaintiff,  as  we  have 
seen  {aiite,  p.   63),  must  (except  in  Admiralty  actions)  take  out  a 
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summons  for  directions  promptly  after  the  defendant  has  appeared. 
And  on  the  hearing  of  that  summons,  the  Master,  if  he  orders 
pleadings,  generally  directs  within  what  time  they  shall  be  delivered. 
If,  however,  no  time  be  specified  in  the  order,  the  defendant  must 
deliver  his  Defence  within  ten  days  from  the  delivery  of  the  State- 
ment of  Claim. 

(ii)  Where  the  writ  is  sj)ecially  indorsed  under  Order  III.  r.  6, 
the  defendant  must  deliver  his  Defence  within  ten  days  from  the 
last  day  on  which  he  could  have  entered  an  appearance — unless  in 
the  meantime  the  plaintiff  serves  on  him  a  summons  either  for 
directions  or  for  judgment  under  Order  XIV.  As  soon  as  the 
defendant  is  served  with  either  of  these  summonses,  he  must  hold  his 
hand  and  deliver  no  Defence  until  the  summons  is  disposed  of,  even 
though  the  prescribed  time  for  delivering  the  Defence  will  expire 
before  the  summons  is  returnable.  [Hobsoii  v.  Monks,  (1884) 
W.  N.  8.)  By  taking  out  such  summons  the  plaintiff  practically 
extends  the  time  for  delivery  of  the  Defence. 

(iii)  Where  the  writ  is  specially  indorsed,  but  leave  has  been 
given  to  the  defendant  to  defend  under  Order  XIV.,  he  must  deliver 
his  Defence  (if  any  has  been  ordered)  within  the  time  limited  by 
the  order ;  or  if  no  time  be  thereby  limited,  then  within  eight  days 
after  the  order. 

(iv)  Where  a  Statement  of  Claim  has  been  filed  in  default  of 
appearance  under  Order  XIII.  r.  12  (as  to  which,  see  ante,  p.  6),  the 
defendant,  if  he  wishes  to  deliver  a  Defence,  must  first  appear,  and 
then  must  deliver  his  Defence  within  ten  days  from  the  time  when 
the  Statement  of  Claim  was  filed. 

Such  time  may  always  be  extended  by  the  Court  or  a  judge 
(Order  XXI.  r.  6),  or  by  consent  under  Order  LXIV.  r.  7.  There 
is,  as  a  rule,  no  difiiculty  in  obtaining  an  extension  for  a  week  or  so, 
unless  the  case  is  to  be  tried  at  the  Assizes,  and  the  commission  day 
is  drawing  near.  Then  the  plaintiff  wiU  rightly  insist  upon  the 
defendant  consenting  to  accept  short  notice  of  trial,  if  he  require 
further  time  to  plead.  Under  Order  LXIV.  r.  7,  an  extension  of 
time  may  be  granted,  even  after  the  time  allowed  for  pleading  has 
expired  ;  but  a  wise  defendant  will  not  defer  his  ajiplication  till  so 
late  a  date. 

Then  again,  a  defendant  may  gain  more  time  by  applying  for 
particulars.  Merely  taking  out  the  summons  does  not  of  course 
operate  as  a  stay  or  give  any  extension  of  time.     But  if  he  succeeds 
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in  obtaining  an  order  for  particulars,  the  Master  will  generally,  if 
asked,  extend  the  time  to  plead  until,  say,  seven  days  after  the 
delivery  of  the  particulars  ordered.  If,  however,  the  order  be  silent 
on  the  matter,  the  defendant  will  have  the  same  length  of  time 
for  pleading  after  the  delivery  of  the  particulars  that  he  had  at  the 
return  of  the  summons.     (Order  XIX.  r.  8.) 

If  the  time  expires  and  no  Defence  is  delivered,  the  plaintiff  may 
enter  judgment  by  default.  But,  if  he  delays  doing  this,  the  defendant 
may  put  in  a  Defence  after  time,  which  will  prevent  judgment  being 
subsequently  entered;  though  the  defendant  will  probably  be  ordered 
to  pay  any  costs  incurred  through  his  delay.  (Order  XII.  r.  22  ; 
Gillx.  Woodjin,  25  Ch.  D.  707;  53  L.  J.  Ch.  617;  Gravest.  Terry, 
9  Q.  B.  D.  170  ;  Kennane  v.  3Iackey,  24  L.  E.  Ir.  495.) 
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Chapter  XIV. 
SET-OFF  AND  COUNTERCLAIM:. 

It  may  happen  that,  though  the  plaintiff  was  the  first  to 
commence  litigation,  yet  the  defendant  has  a  claim  of  some 
kind  against  the  plaintiff.  If  so,  the  question  at  once  arises, 
Must  the  defendant  issue  a  separate  WTrit  for  this,  or  can  he 
set  up  his  claim  in  the  plaintiff's  action  ? 

If  the  defendant's  claim  can  he  tried  without  inconvenience 
at  the  same  time  and  hy  the  same  tribunal  as  the  plaintiff's, 
the  defendant  will  be  allowed  to  plead  in  the  plaintiff's  action 
{a)  in  some  cases  a  "  set-off,"  (i^)  in  all  cases  a  "  counterclaim." 

The  distinction  between  these  two  things,  set-off  and  counter- 
claim, it  is  the  object  of  this  chapter  to  explain.  Both  are  the 
•creatures  of  statute-law.  Both  must  be  specially  pleaded — in 
"the  Defence,  if  there  is  one.  Even  where  there  are  no  plead- 
ings, if  the  defendant  has  not  taken  out  a  summons  under 
Order  XVIIIa.  r.  3,  he  will  not  be  allowed  to  rely  on  a  set-off 
or  a  counterclaim,  unless  he  has  given  notice  to  the  plaintiff 
stating  the  grounds  and  particulars  on  which  he  rehes. 
(Order  XYIIIa.  r.  5  ;  Precedent  No.  103.)  Every  set-off  coidd 
be  pleaded  as  a  counterclaim,  though  the  defendant  woidd 
gain  nothing  and  might  lose  something  by  so  pleading  it.  But 
not  every  counterclaim  can  be  pleaded  as  a  set-off.  For  the 
form  of  a  set-off,  see  Precedent  No.  81,  para.  5.  For  that 
of  a  counterclaim,  see  Precedents  Nos.  82,  84,  and  102. 

Sef-qfT. 
A  set-off  is  a  statutory  defence  to  the  whole  or  to  a  portion 
of  the  plaintiff's  claim.     At  common  law  a  defendant  who  had 
smj  cross-claim  against  the  plaintiff  could  not  raise  it  in  the 
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plaintiff's  action :  lie  had  to  bring-  a  cross-action.  He  migM, 
it  was  true,  when  sued  for  the  price  of  goods,  give  evidence  of 
a  breach  of  any  warranty,  express  or  implied,  in  reduction  of 
the  price.  (See  Street. y.  Blay,  (1831)  2  B.  &  Ad.  456.)  But 
that  was  all.  Then  two  statutes  were  passed  in  the  reign  of 
George  II.  (2  Geo.  II.  c.  22,  and  8  Geo.  II.  c.  24)  which  enabled 
a  defendant  in  the  plaintiff's  action  to  plead  what  is  known  as 
a  "  set-off  " — but  only  in  certain  cases.  In  the  fiirst  place, 
only  a  debt  of  a  liquidated  amount  coidd  be  set  off.  And  it 
could  only  be  set  off  in  an  action  in  which  the  plaintiff's  claim 
was  also  liquidated.  And  this  is  so  still.  Both  debts  must 
be  due  fi'oni  and  to  the  same  parties  in  the  same  right.  Both 
must  be  due  at  the  date  of  the  plaintiff's  writ.  Neither  must 
be  in  the  nature  of  a  penalty.  And  originally  both  had  to  be 
legal  debts.  If  the  debt  due  from  the  plaintiff  to  the  defendant 
exceeded  the  amount  due  from  the  defendant  to  the  plaintiff, 
the  defendant  could  not,  before  1875,  recover  the  difference  in 
the  plaintiff's  action  ;  he  could  only  set  off  an  amount  equal 
to  the  plaintiff's  claim ;  he  had  to  bring  a  cross-action  for  th& 
balance. 

Illustrations. 
A  claim  against  tlie  estate  of  a  dead  man  cannot  be  set  off  against  a 
debt  due  to  him  in  bis  lifetime. 

Rees  v.  Watts,  11  Ex.  410 ;  25  L.  J.  Ex.  30. 
A.'s  solicitor  bad  in  band  lol.  belonging  to  A.  A.  became  bankrupt.  The;- 
solicitor  tben  rendered  certain  professional  services  to  A.,  tbe  fair  remunera- 
tion for  wbieb  was  \2l.  13s.  'id.  A.'s  trustee  in  bankruptcy  sued  for  tbe 
15^.  : — Held,  that  tbe  solicitor  could  not  set  off  tbe  Vll.  13s.  4rf.  against  tbe 
trustee's  claim ;  for  tbat  was  money  earned  since  tbe  bankiaiptcy. 

Stumore  v.  Campbell  ck  Co.,  (1892)  1  Q.  B.  314 ;  61  L.  J.  Q.  B.  463. 

David  V.  Jlees,  (1904)  2  K.  B.  435 ;  73  L.  J.  K.  B.  729. 

Tbe  defendant  owed  tbe  plaintiff  45^     Tbe  defendant  was  executor  of 

tbe  estate  of  Jobn  Grimes,  deceased.     Tbe  plaintiff  owed  tbat  estate  more 

tban  45/.  :—Held,  tbat  tbe  defendant,  wben  sued  for  bis  personal  debt  of 

45/.,  could  not  set  off  tbe  debt  due  from  tbe  plaintiff  to  Jobn  Grimes* 

estate. 

Neho7i  V.  Ptolerts,  69  L.  T.  352. 

An  agent  wbo  bas  received  moneys  on  bcbalf  of  a  disclosed  principal 


SET-OFF.  233 

cannot  deduct    from    the   amount   so  received   a    debt   due   to   liimself 
personally  from  tlie  same  debtor. 

Richardson  v.  Stormont,  Todd  &  Co.,  Ld.,  (1900)  1  Q.  B.  701. 
But  a  debt  due  from  an  agent  can  be  set  off  against  bis  principal, 
whenever  the  piincipal  remains  imdisclosed  and  allows  the  agent  to  act 
as  principal  in  the  ti'ansaction. 

George  v.  Clagett,  1  T.  R.  359;  2  Sm.  L.  C,  9th  ed.,  130. 

Montagu  v.  Forwood,  (1893)  2  Q.  B.  350 ;  42  W.  E.  124. 
So  a  debt  due  from  a  cestui  que  trust  can  be  set  off  against  a  claim 
made  by  a  trustee  on  behalf  of  that  cestui  que  trust. 

Agra  &  Masterman's  Bank  v.  Leigldon,  L.  E.  2  Ex.  56. 

Banhes  v.  Jarvis,  (1903)  1  K.  B.  549;  72  L.  J.  K.  B.  267. 
A  debt  accruing  due  after  the  commencement  of  the  action  is  not  within 
the  statute  of  George  II.,  and  cannot  be  pleaded  as  a  set-off,  even  to  the 
further  maintenance  of  the  action. 

Richards  v.  James,  2  Ex.  471 ;  17  L.  J.  Ex.  277. 
The  plaintiff  could  always  plead  in  reply  to  a  set-off  that  it  was  barred 
by  the  Statute  of  Frauds  or  Limitations,  or  was  for  any  other  reason  not 
an  actionable  debt  at  date  of  writ. 

Walhcr  v.  Clements,  15  Q.  B.  1046. 

Smith  V.  Bettij,  (1903)  2  K.  B.  317 ;  89  L.  T.  258. 

Eqiiitahle  Set-off'. 
In  the  Coiu'ts  of  common  law  only  legal  debts  could  he 
set  off  against  each  other.  But  in  the  Court  of  Chancery 
equitable  claims  for  liquidated  amounts  were  treated  in  the 
same  way,  if  they  created  mutual  credits  between  the  same 
parties  in  the  same  right.  {Cavendish  v.  Greaves,  24  Beav. 
163.)  Whenever  there  were  cross-demands  of  such  a  natm-e 
that,  if  both  had  been  recoverable  at  law,  they  would  have 
been  the  subject  of  a  set-off  there,  then,  if  either  of  the 
demands  was  a  matter  of  equitable  jurisdiction,  a  Court  of 
Equity  would  enforce  a  set-off.  (Story,  1436 ;  In  re  Para- 
gaassu,  ^c.  Co.,  L.  R.  8  Ch.  p.  261.)  But  Equity  would 
allow  no  set-off  between  a  debt  due  to  or  from  the  estate  of 
a  deceased  person  and  a  debt  due  from  or  to  the  executor  or 
administrator  personally.  And  it  di*ew  a  rigid  line  at  the 
death  of  the  testator  or  intestate,  and  would  not  permit  debts 
w^hich  only  became  payable  since  his  death  to  be  set  off  against 
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debts  due  to  liim  in  his  lifetime,  or  vice  versa.  And  now, 
since  tlie  Judicature'  Act,  equitable  claims  and  set-offs  are 
recognised  in  every  Division  of  the  High  Court. 

INustrations. 
A  debt  due  fi-om  a  plaintiff  to  an  executor  personally,  cannot  be  set  off 
against  a  debt  due  to  the  plaintiff  from  tbe  testator's  estate. 
In  re  Dickinson,  (1888)  W.  N.  94. 
A  purcliaser  wbo  in   an  action  for  specific  i)erformance  against  an 
administratrix  recovers  costs  against  ber  personally  cannot  retain  such 
costs  out  of  the  defendant's  beneficial  interest  in  the  purchase -money. 

PMUps  V.  Howell,  (1901)  2  Ch.  773  ;  71  L.  J.  Ch.  13  ;  50  W.  E.  73. 
A  debt  which  only  accrued  to  the  defendant  after  the  death  of  a  testator 
or  intestate  cannot  be  set  off  against  a  debt  due  from  the  defendant  to  the 
testator  or  intestate  in  his  lifetime. 

Newell  V.  National  Provincial  Bank,  1  C.  P.  D.  49G. 
Hallett  V.  Hallett,  13  Ch.  D.  232 ;  41  L.  T.  725. 
Ex  parte  Morier,  12  Ch.  D.  491  ;  49  L.  J.  Bkcy.  9. 
So  a  debt  due  from  a  testator  during  his  lifetime  cannot  be  set  off 
against  a  sum  [e.g.,  monej^  received  from  a  policy  on  his  life)  which  never 
was  payable  to  the  testator  himself. 

In  re  Gregson,  36  Ch.  D.  223;  57  L.  T.  250. 
But  the  costs  inciu'red  by  an  executor  in  defeiiding  an  action  brought 
by  a  legatee  for  revocation  of  probate  may  be  set  off  against  the  legacy. 
In  re  Knapynan,  18  Ch.  D.  300 ;  50  L.  J.  Ch.  629. 
Green  v.  Smith,  22  Ch.  D.  586 ;  48  L.  T.  254. 
In  re  Akerman,  (1891)  3  Ch.  212  ;  61  L.  J.  Ch.  34. 
And  a  debt  due  to  an  administrator  for  costs  incui'red  in  an  action 
brought  by  two  next  of  kin,  may  be  set  off  by  him  against  the  shares  of 
.such  next  of  kin. 

In  re  Jones,  (1897)  2  Ch.  190  ;  76  L.  T.  454,  following 
Taylor  v.  Taylor,  L.  E.  20  Eq.  155;  44  L.  J.  Ch.  718. 

Distinction  hetwecn  a  Set-off  and  a  Counterclaim. 
It  is  then  only  in  a  limited  numher  of  cases  that  a 
defendant  is  allowed  to  plead  a  set-off.  The  Judicature  Act, 
which  gave  every  defendant  a  very  wide  power  of  counter- 
claiming,  did  not  alter  the  rules  as  to  set-off.  Whatever  was 
a  good  set-off,  either  at  law  or  in  equity,  in  1875,  is  a  good 
set-off  still :  and  nothing  else  is  admissible  as  a  set-off, 
though  it  may  be  an  excellent  counterclaim.     The  distinction 
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is  important,  because  it  carries  with  it  this  result — that  a 
set-off  is  still  a  defence  proper  to  the  plaintiff's  action,  while 
a  counterclaim  is  practically  a  cross-action. 

The  student  will  often  see  the  phrase  :  "  And  by  way  of  set-off  or 
counterclaim."  But  he  must  not  assume  that  the  two  words  are 
interchangeable  or  mean  the  same  thing-.  The  framers  of  the 
Judicature  Act  probably  intended  that  the  existing  set-off  should 
merge  in  the  new  counterclaim.  They  nowhere  stated  what  the 
distinction  was  between  the  two  :  still  less  did  they  suggest  that  it 
was  to  be  preserved.  It  has,  however,  been  found  necessary  to 
maintain  it.  This  is  perhaps  unfortunate,  but  it  was  difheuit  to 
avoid  it.  If  a  man  die  insolvent,  the  creditors  only  get  a  dividend 
on  their  claims,  while  the  debtors  to  the  estate  must  pay  up  their 
debts  in  full.  If  the  same  person  be  both  a  debtor  and  a  creditor,  he 
is  naturally  anxious  to  set  one  amount  against  the  other,  and  pay  up 
or  receive  the  balance  only.  And  this  he  may  do,  if  he  has  a  strict 
statutorj'  right  of  set-off  ;  not  otherwise.  If  he  has  only  a  counter- 
claim for  the  debt  due  to  him  from  the  estate,  he  must  pay  up  his 
debt  to  the  estate  in  full,  and  prove  for  the  money  due  to  him  in  the 
administration  proceedings,  where  he  will  get  only  a  dividend  on 
his  claim.* 

Counterclaim. 

The  modern  counterclaim  is  entirely  the  creation  of  the 
Judicature  Act,  1873.  By  virtue  of  sect,  24,  sub-sect.  (3),  of 
that  Act,  every  judge  of  the  High  Court  of  Judicatirre  and  of  the 
Court  of  Appeal  now  has  power  to  grant  to  any  defendant  in 
respect  of  any  estate,  right,  or  title,  legal  or  equitable,  claimed 
or  asserted  by  him,  all  such  relief  against  the  plaintiff  as  such 
defendant  shall  have  properly  claimed  by  liis  pleading  to  the 
same  extent  as  if  the  defendant  had  brought  an  action  against 

*  In  bankruptcy,  however,  or  if  a  company  is  being  wound  up,  a 
debtor  to  the  estate  or  company  may,  it  seems,  set  off  a  claim  for 
unliquidated  damages.  {Mersey  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D. 
648,  663 ;  9  App.  Cas.  434.)  But  no  set-off,  whether  liquidated  or  not, 
is  allowed  against  a  claim  for  calls.  (See  sects.  75  and  101  of  the 
Companies  Act,  1862,  and  sect.  6  of  the  Act  of  1867 ;  and  In  re  Hiram 
Maxim  Lamp  Co.,  (1903)  1  Ch.  70.) 
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tlie  plaintiff  for  the  purpose  ;  and  the  Coiu't  will  give  judgment 
in  the  plaintiff's  action  both  on  claim  and  counterclaim.  The 
defendant's  counterclaim  need  not  relate  to  or  be  in  any  way 
connected  with  the  jilfiintiif's  claim,  or  arise  out  of  the  same 
transaction.  It  need  not  be  "an  action  of  the  same  nature  as 
the  original  action  "  (^;cr  Fry,  J.,  in  BcddallY.  Maitland,  17  Ch,  D. 
p.  181),  or  even  analogous  thereto.  If  the  defendant  has  any 
valid  cause  of  action,  legal  or  equitable,  against  the  plaintiff,, 
there  is  no  necessity  for  him  now  to  bring  a  cross-action,  unless 
his  counterclaim  be  of  such  a  natiu^e  that  it  cannot  be  con- 
vcDiently  tried  by  the  same  tribunal  or  at  the  same  time  as 
the  plaintiff's  claim. 

Every  cross-claim  of  whatever  kind  can  now  be  pleaded  as  a 
counterclaim.  It  does  not  matter  what  the  amount  of  it  may 
be.  It  may  be  for  either  liquidated  or  unliquidated  damages. 
(Order  XIX.  r.  3.)  It  may  exceed  in  amount  the  plaintiff's 
claim  [Winterfield  v.  Brcuhium,  3  Q.  B.  D.  324)  ;  or  it  may  be 
less  than  the  plaintiff's  claim.  {Most//n  v.  TTesi  Modyn,  8fc. 
Co.,  1  C.  P.  D.  145.)  If  the  amount  which  is  found  due  to  the 
plaintiff  on  his  claim  exceeds  the  amount  established  by  the 
defendant  on  his  counterclaim,  the  plaintiff  will  have  judgment 
for  the  difference ;  if,  however,  the  balance  is  in  favour  of  the 
defendant,  judgment  will  be  given  for  the  defendant  for  such 
balance,  or  for  such  other  relief  as  he  may  be  entitled  to 
upon  the  merits  of  the  case.     (Order  XXI.  r.  17.) 

In  one  respect  a  defendant  who  is  pleading  a  eounterclaira  is  in  a 
bettor  position  than  if  he  were  seeking  to  enforce  the  same  claim  as  a 
plaintiff  in  a  separate  action.  No  one  can  bring  an  action  in  our 
Courts  against  a  foreigner  resident  out  of  the  jurisdiction,  except  in 
the  cases  specified  in  Order  XI.  {Ante,  p.  31).  But  if  that  foreigner 
commences  an  action  here,  and  so  brings  himself  within  the  juris- 
diction of  our  Courts,  he  is  liable  to  any  counterclaim  that  can 
conveniently  be  tried  with  his  claim.  And  if  the  counterclaim 
overtops  the  plaintiff's  claim,  the  defendant  may  recover  and  enforce 
judgment  against  him  for  the  balance,  unless  the  plaintiff  be  an  inde- 
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pendent  state  or  sovereign  prince,  as  to  which,  seeposf,  p.  242.  [South 
African  Rejnihlic  v.  La  Compa<j7iie,  ^-c,  (1897)  2  Ch.  487;  (1898) 
1  Ch.  190.) 

Illustratioyis. 

An  equitable  counterclaim  can  now  be  raised  in  an  action  of  law,  and  a 
l-egal  counterclaim  in  a  Chancery  suit. 

Fleming  v.  Loe,  (1901)  2  Ch.  594  ;   70  L.  J.  Ch.  805. 
"A  claim  founded  on  tort  may  be  opposed  to  one  founded  on  contract, 
or  vice  versa."     Per  Cockburn,  C.  J.,  in 

Stooke  Y.  Taylor,  5  Q.  B.  D.  -p.  57G. 
It  is  only  where  the  defendant  seeks  to  bring  in  some  person  who  is  not 
already  a  party  to  the  action,  and  make  him  defendant  to  the  counter- 
claim, that  the  relief  for  which  the  defendant  asks  must  relate  to  or  be 
connected  with  the  original  subject  of  the  action. 

Judicature  Act,  1873,  s.  24,  sub-s.  3 ;  jwsf,  p.  240. 
Barber  v.  Blaiherg,  19  Ch.  D.  473;   51  L.  J.  Ch.  509. 
In  an  action  of  slander,  the  defendant  may  counterclaim  for  damages 
for  a  slander  on  the  defendant   uttered  some  time  previously  by  the 
plaintiff,  though  it  has  nothing  to  do  with  the  slander  on  which  the 
plaintiff  is  suing. 

Quin  V.  Jlessioii,  4  L.  E.  (Jr.)  35;  40  L.  T.  70. 
To  an  action  on  a  solicitor's  bill  of  costs,  the  defendant  may  counter- 
claim for  negligence. 

Lumlcij  V.  Brooks,  41  Ch.  D.  323  ;  58  L.  J.  Ch.  494. 
Even  a  cause  of  action  which  has  accrued  to  the  defendant  since  the 
plaintiff  issued  his  wiit  can  now  be  pleaded  as  a  counterclaim. 
Beddall  \.  Maitland,  17  Ch.  D.  174;   50  L.  J.  Ch.  401. 

A  counterclaiming  defendant  is  in  no  way  limited  to  a  claim 
for  damages.  The  Coiu-t  will  give  him  judgment  for  "  such 
relief  as  he  may  be  entitled  to  upon  the  merits  of  the  case." 
(Order  XXI.  r.  17.) 

Illustrations. 

A  defendant  may  by  his  counterclaim  ask  for  a  declaration  of  his  ri"-hts, 
or  for  relief  against  forfeiture,  or  for  a  vesting  order  under  sect.  4  of  the 
Conveyancing  Act,  1892. 

Adams  v.  Adams,  45  Ch.  D.  426;  (1892)  1  Ch.  369. 
Warden,  &c.  of  Cholmelei/'s  School  v.  Sewell,  (1893)  2  Q.  B.  254. 
In   a  vendor's  action    for  specific    performance    the   defendant  may 
counterclaim  for  the  review  of  a  previous  decision  as  to  the  title. 
Scott  V.  Alvarez,  (1895)  1  Ch.  596;  64  L.  J.  Ch.  376. 
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In  certain  cases,  a  defendant  may,  even  before  delivering  Ms  counter- 
claim, apply  for  an  interim  injunction  or  for  the  appointment  of  a  receiver 
to  j)rotect  his  interests. 

Carter  v.  Fetj,  (1894)  2  Cli.  541 ;  63  L.  J.  Cli.  723;  70  L.  T.  786. 

CollisouY.  Warren,  (1901)  1  Ch.  812;  70L.  J.  Ch.  382;  84 L.  T.  482. 

A  counterclaim  is  governed  by  tlie  same  rules  of  pleading 
as  a  Statement  of  Claim,  and  the  Eeply  to  it  by  the  same 
rules  as  a  Defence.  (See  pod^  p.  253.)  All  the  facts  relied 
on  by  way  of  counterclaim  must  be  stated  in  numbered  para- 
graphs under  the  heading  "  Counterclaim,"  so  as  to  distinguish 
them  from  the  facts  alleged  by  way  of  defence.  If  any  of  the 
facts  on  which  the  counterclaim  is  founded  have  been  ah*eady 
stated  in  the  Defence,  they  need  not  be  re- stated  in  the 
counterclaim,  but  may  be  incorporated  by  reference,  thus  : 
"  And  by  way  of  counterclaim  the  defendant  repeats  the 
allegations  contained  in  paragraphs  3,  4,  5,  and  8  of  the 
Defence."  A  counterclaim  may  comprise  several  distinct 
causes  of  action  (as  in  Turner  v.  Scdnesford  Gas  Co.,  3  Ex.  D. 
145).  But,  if  so,  the  facts  on  which  each  cause  of  action  is 
founded  must  be  stated,  as  far  as  may  be,  separately  and 
distinctly ;  and  the  relief  prayed  stated  specifically,  either 
simply  or  in  the  alternative.  (Order  XX.  rr.  6,  7.)  And  the 
several  causes  of  action  must  be  such  as  could  properly  be 
joined  in  one  independent  action.  {Conipton  v.  Preston,  21 
Ch.  D.  138.)  The  provisions  of  Order  XVIII.  apply  to  the 
joinder  of  various  claims  in  a  counterclaim.  {Fadidck  v.  »Scott, 
2  Ch.  D.  736.) 

Ample  provision  is  made  to  protect  the  plaintiff  from  inconveuient 
or  improper  counterclaims.  If  he  can  show  that  the  counterclaim  is 
one  which  cannot  be  conveniently  disposed  of  in  the  jjending  action, 
or  ought  not  to  be  allowed,  the  Master  will  strike  it  out  and  leave 
the  defendant  to  bring  a  cross-action.  (Order  XIX.  r.  3 ;  Order 
XXI.  r.  15.)  If  the  counterclaim  is  scandalous,  and  therefore  an 
abuse  of  the  process  of  the  Court,  it  may  be  disallowed  either  under 
Order  XXV.  r.  4,  or  under  the  inherent  power  of  the  Court.     If  it 
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discloses  no  valid  cause  of  action,  it  can  be  struck  out  under  the  last- 
mentioned  rule;  or  objection  may  be  taken  to  it  in  point  of  law 
under  Order  XXV.  r.  2.  It  must  be  properly  pleaded,  or  it  maybe 
struck  out  as  embarrassing  under  Order  XIX.  r.  27  ;  or  further 
particulars  demanded  under  Order  XIX.  r.  7. 

A  counterclaim  must  always  claim  relief  against  the  plain- 
tiff. "  A  pleading  which  asks  no  cross-relief  against  a 
plaintiff  either  alone  or  with  some  other  person  is  not  a 
counterclaim."  [Per  Jessel,  M.  R.,  in  Farness  v.  Booth,  4 
Ch.  D.  p.  587.)  And  it  must  be  a  claim  against  the 
plaintiff  in  the  same  capacity  as  that  in  which  he  sues. 

Illustrations. 
To  a  joint  claim  by  two  i:)laintiffs  a  separate  couuterclaim  against  each 
of  them  will  be  allowed. 

M.  S.  &  L.  El/.  Co.  and  another  v.  Brooks,  2  Ex.  D.  243. 
And  on   a  counterclaim   against   two   plaintiffs,   the  defendant  may 
recover  judgment  against  one. 

Ilall  V.  Fairweatlier,  18  Times  L.  E.  58. 
If  one  member  of  a  firm  sues  for  a  debt  due  to  him  personally,  the 
defendant  may  counterclaim  for  a  debt  due  to  him  from  the  firm ;  and 
can  make  the  plaintiff's  partner  a  party  to  the  counterclaim  or  not,  as  he 
pleases.  If  the  defendant  does  not  join  the  partner,  the  plaintiff  can 
subsequently  apply  to  add  him. 

Eijre  V.  Moreing,  (1884)  W.  N.  58. 
"Where  a  plaintiff  brought  an  action  against  a  married  woman,  and 
joined  her  husband  as  a  co-defendant  merely  for  conformity,  a  joint 
counterclaim  by  husband  and  wife  was  allowed. 

Hodson  V.  MocM,  8  Ch.  D.  569 ;  47  L.  J.  Ch.  G04. 
But  if  a  plaintiff  sues  in  his  own  right,  the  defendant  cannot  counterclaim 
against  him  as  trustee  or  executor  or  administrator ;  if  he  sues  as  trustee 
or  executor  or  administrator,  the  defendant  cannot  counterclaim  against 
him  in  his  own  right ;  unless  in  either  case  there  be  special  circumstances 
on  the  strength  of  which  the  defendant  can  obtain  special  leave  under 
Order  XVIII.  r.  5. 

Macdonaldy.  Carincjton,  4  C.  P.  D.  28;  48  L.  J.  C.  P.  179. 

McEwan  v.  Cromhie,  25  Ch.  D.  p.  177. 

Stumorc  v.  Campbell  &  Co.,  (1892)  1  Q.  B.  314  ;  Gl  L.  J.  Q.  13.  4G3. 

The   defendant   can  also  plead  a  counterclaim  against   the 
plaintiff  along  with  some  other  person,  not  already  a  party  to 
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the  action  (whom  we  will  call  a  "third  person"),  provided  it 
"  relates  specifically  to  or  is  connected  with  the  subject-matter 
of  the  plaintiff's  claim."  (Jud.  Act,  1873,  s.  24,  sub-s.  (3).) 
Or  he  can  plead  such  a  counterclaim  against  a  co-defendant 
along  with  the  plaintiff.  But  he  cannot  counterclaim  against 
any  co-defendant  or  third  person  alone  without  the  plaintiff. 

Whenever  such  a  counterclaim  is  pleaded,  the  defendant  must  place 
^t  the  head  of  his  Defence  an  additional  title,  stating  the  names  of 
^11  persons  whom  he  has  thus  made  defendants  to  his  counterclaim. 
(Order  XXI.  r.  11.)  If  such  jDersons  are  already  parties  to  the 
action  {i.e.,  either  plaintiffs  or  co-defendants),  he  merely  delivers  the 
pleading  to  them.  But  if  he  has  joined  a  third  person,  a  stranger  to 
the  action,  as  a  defendant  to  his  counterclaim,  he  must  serve  him 
with  a  copy  of  the  Defence  and  Counterclaim  as  though  it  were  a 
writ.  The  third  person  must  appear  to  it  as  though  he  had  been 
served  with  a  writ  (r.  12),  and  he  may  plead  to  it  without  any  leave 
from  a  Master  (r.  14).  Any  person  thus  made  defendant  to  a 
counterclaim,  whether  plaintiff,  co-defendant  or  third  person,  may 
before  replying,  apply  to  the  Master  to  exclude  the  counterclaim,  on 
the  ground  that  it  ought  to  be  disposed  of  in  an  independent 
■action,  and  not  by  way  of  counterclaim  (r.  15).  A  plaintiff  against 
whom  a  counterclaim  is  pleaded  can  in  certain  cases  counterclaim 
against  the  defendant's  counterclaim,  {^qq  post,  p.  253.)  He  may 
also  issue  a  third-party  notice  under  Order  XVI.  r.  48,  against  a 
person  not  a  party  to  the  action  from  whom  he  claims  contribution  or 
indemnity.  {Levi  \ .  Aiujlo-  Continental,  ^'c,  Ld.,  (1902)  2  K.  B.  481.) 
But  a  third  person  brought  in  solely  as  defendant  to  a  counterclaim 
cannot  counterclaim  against  either  the  plaintiff  or  the  defendant. 
{Street  V.  Gover,  2  Q.  B.  D.  498 ;  Alcoy,  ^-c.  Co.  v.  Greenhill,  (1896; 
1  Ch.  19.) 

Illustrations. 

A  counterclaim  is  admissible  against  the  plaintiff  and  a  third  person 
who  could  not  possibly  have  been  made  a  party  in  the  plaintiff's  original 
action,  if  the  matter  of  such  coimterclaim  be  connected  with  that  of  the 
plaintiff's  claim. 

Turner  v.  Hcdnesford  Gas  Co.,  3  Ex.  D.  145  ;  38  L.  T.  8. 

But  such  counterclaim  must  seek  to  make  the  plaintiff  liable  alon;/ 
with  the  third  person.  A  counterclaim  which  seeks  to  make  the  i>laintiff 
solely  liable  in  one  altcrnatiyo,  and   the   third  j^erson  solely  liable  in 
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another  quite  inconsistent  alternative,  will  be  struck  out.  Such  at  least, 
it  is  submitted,  is  the  result  of  the  two  following  cases,  when  read 
together. 

Evans  v.  Buck,  4  Ch.  D.  432 ;  46  L.  J.  Ch.  157. 

Child  V.  Stennimj,  5  Ch.  D.  695 ;  46  L.  J.  Ch.  523. 
A  defendant  cannot  join  a  third  person  to  be  a  joint  plaintiff  with 
himself  in  a  counterclaim  against  the  original  plaintiff. 

Pender  v.  Taddei,  (1898)  1  Q.  B.  798;  67  L.  J.  Q.  B.  703. 
If  one  defendant  claims  to  be  entitled  to  contribution  towards  or 
indemnity  against  the  plaintiff's  claim  from  any  other  defendant  to  the 
action,  he  must  serve  that  co-defendant  with  a  notice  as  though  he  were 
a  third  party  under  Order  XVI.  r.  48  ;  he  can  only  counterclaim  against 
him  aJon(i  ivitli  the  plaintiff. 

Order  XVI.  r.  55. 

To  what  extent  k  a  Counterclaim  an  Independent  Action. 
For  many  purposes  a  counterclaim  is  substantially  a  cross- 
action.  "A  counterclaim  is  to  be  treated,  for  all  purposes  for 
■which  justice  requires  it  to  be  so  treated,  as  an  independent 
action."  {Per  Bowen,  L.  J.,  in  Anion  v.  BoJjhett,  22  Q,.  B.  D. 
p.  548.)  If  after  the  defendant  has  pleaded  a  counterclaim, 
the  action  of  the  plaintiff  is  for  any  reason  stayed,  discontinued, 
or  dismissed,  the  counterclaim  may  nevertheless  be  proceeded 
with.  (Order  XXI.  r.  16.)  Thus,  where  the  plaintiff's  claim 
was  held  to  be  frivolous,  the  Court  still  granted  the  defendant 
the  relief  prayed  for  by  his  counterclaim.  {Adams  v.  Adams,  45 
Ch.  D.  42G;  (1892)  1  Ch.  369.)  The  Court  will  in  a  proper 
case  order  a  counterclaiming  defendant  to  give  security  for 
costs  {Sykes  v.  Sacerdoti,  15  Q,.  B.  D.  423 ;  Lake  v.  Haseltine, 
55  L.  J.  Q.  B.  205)  ;  but  not  where  the  counterclaim  is  in 
substance  a  defence  to  the  action.  {A^eck  v.  Taylor,  (1893)  1 
Q.  B.  560.) 

Yet  a  counterclaim  differs  in  some  respects  from  a  cross-action. 
The  issues  of  fact  raised  by  claim  and  counterclaim  respectively 
must,  as  a  rule,  be  tried  together.  And  only  one  judgment  will  be 
given  on  both  claim  and  counterclaim.  (Order  XXI.  r.  17.)  That  will 
be  a  judgment  for  the  balance  merely;  so  that  for  purposes  of 
execution  claim  and  counterclaim  are  not  two  independent  actions. 
Then  again,  where  the  plaintiff  for  any  reason  fails  to  dcHver  a 
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Defence  to  a  counterclaim,  the  defendant  cannot  sign  judgment  on 
the  counterclaim  in  default  of  pleading  ;  he  must  move  for  judgment 
under  Order  XXYII.  r.  1 1,  or  Order  XXXII.  r.  G.  {Higgins  v.  Scott, 
21  Q.  B.  D.  10;  Jones  v.  Macaulaxj,  (1891)  1  Q.  B.  221 ;  Roherts  v. 
Booth,  (1893)  1  Ch,  52.)  A  counterclaim,  moreover,  cannot  be  dis- 
posed of  under  Order  XIV.,  or  remitted  to  a  County  Court  for  trial 
{Delohhel-Flipo  v,  Varfy,  (1893)  1  Q.  B.  663)  ;  though  it  may  be 
stayed  under  sect.  4  of  the  Arbitration  Act,  1889.  {Spartali  v.  Van 
Hoorn,  (1884)  W.  N.  32;  Chappell  v.  North,  (1891)  2  Q.  B. 
252.)  If  foreign  plaintiffs  bring  an  action  here  against  a  British 
subject  who  counterclaims,  the  Court  has  no  jurisdiction  to  make  an 
order  staying  proceedings  in  the  action  until  the  foreign  plaintiffs 
give  security  for  damages  under  the  counterclaim.  {The  James 
Westoll,  (1905)  P.  47.) 

And,  although  as  a  rule  a  counterclaim  may  be  of  any  amount, 
overtopping  the  plaintiff's  claim  and  entitling  the  defendant  to  judg- 
ment for  the  balance,  still  there  are  two  exceptions  to  this  rule,  two 
cases  in  which  a  counterclaim,  like  a  set-off,  serves  only  as  a  defence, 
and  is  not  a  cross-action — or,  to  employ  the  time-honoured  metaphor, 
can  be  used  only  "  as  a  shield,  not  as  a  sword."  {Per  Cockburn,  C.  J., 
in  Stoohe  v.  Taylor,  5  Q.  B.  D.  p.  575.) 

(i.)  If  a  debt  be  assigned,  the  debtor  may  in  certain  cases  set  off 
or  counterclaim  against  the  assignee  a  debt  due  from  the  assignor  to 
himself ;  but  if  the  amount  of  such  set-off  or  counterclaim  exceed 
the  amount  of  the  debt  assigned,  the  defendant  can  recover  nothing 
from  the  assignee  ;  he  must  sue  the  assignor  for  the  balance.  ( Young 
v.  Kitchin,  3  Ex.  D.  127  ;  approved  in  Government  of  Newfoundland 
V.  Neufoundlaiid  Ry.  Co.,  13  App.  Cas.  199  ;  Roxburghe  v.  Cox, 
17  Ch.  D.  p.  526.) 

(ii.)  A  similar  rule  applies  when  a  sovereign  prince  or  state  over 
whom  our  Courts  have  no  jurisdiction  {Mighell  v.  Sultan  of  Johore, 
(1894)  1  Q.  B.  149)  submits  to  bring  an  action  in  this  country. 
The  defendant  is  allowed  to  plead  any  set-off  or  counterclaim  against 
him  which  is  an  answer  to  his  demand ;  but  not  to  recover  any  judg- 
ment against  him  for  the  excess,  or  to  raise  any  counterclaim  which 
is  "  outside  of,  and  independent  of,  the  subject-matter  of  "  the  claim. 
{Strousberg  v.  Reptiblic  of  Costa  Rica,  29  W.  E.  125  ;  44  L.  T.  199  ; 
South  African  Republic  v.  La  Compagnie,  ^'c,  (1897)  2  Ch.  487  ; 
(1898)  1  Ch.  190;  Imperial  Japanese  Government  v.  P.  8j'  O. 
Navigation  Co.,  (1895)  A.  C.  644.) 
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Costs  of  Set-off  and  Counterclaim. 

In  the  matter  of  costs,  however,  a  counterclaim  which  is  not  a 
set-oil  is  treated  as  a  cross-action  ;  whereas  a  set-off  remains,  what  it 
was  in  the  days  of  George  II.,  a  statutory  defence  to  the  plaintiff's 
action.  Therefore  a  plaintiff  who  brings  an  action  and  is  met  by  a 
set-off  equal  in  amount  to  his  claim,  must  pay  the  defendant  his  costs 
of  the  whole  action ;  for  he  has  failed  in  the  whole  action.  AVhereas 
if  the  defendant  can  plead  only  a  counterclaim  and  recovers  an 
amount  equal  to  or  greater  than  the  plaintiff's  claim,  the  plaintiff 
will  recover  his  costs  of  the  claim,  and  the  defendant  only  his  costs  of 
the  counterclaim.  The  proper  principles  on  which  in  such  a  case 
taxation  should  be  conducted,  in  the  absence  of  a.nj  special  order, 
are  laid  down  by  the  Court  of  Appeal  in  Baines  v.  Bi-oniley,  6 
Q.  B.  D.  p.  695,  and  in  Atlas  Metal  Co.  v.  Miller,  (1898)  2  Q.  B.  500. 
The  costs  of  the  plaintiff's  claim  should  first  be  taxed  as  if  it  were 
a  separate  action  with  no  counterclaim.  Then  the  costs  incurred  by 
the  counterclaim  must  be  taxed,  as  though  they  were  part  of  the  costs 
•of  a  separate  action.  Any  costs,  which  have  been  incurred  partly  in 
support  of  or  in  opposition  to  the  defence,  and  partly  in  supj)ort  of  or 
in  opposition  to  the  counterclaim,  the  taxing-master  must  apportion  as 
best  he  can,  and  fix  the  amount  applicable  to  the  defence  and  the 
amount  applicable  to  the  counterclaim.  Then  whichever  be  the  smaller 
amount — the  costs  of  the  claim  or  the  costs  of  the  counterclaim — 
must  be  deducted  from  the  larger  ;  and  the  successful  party  will  have 
judgment  for  the  balance.  "  No  costs  not  incurred  by  reason  of  the 
counterclaim  can  be  costs  of  the  counterclaim."  {Per  Lindley,  M.  li., 
(1898)  2  Q.  B.  at  p.  505.)  And  remember  that  sect.  116  of  the 
County  Courts  Act,  1888,  does  not  apply  to  any  counterclaim. 
(Blake  v.  Ajjplet/ard,  3  Ex.  D.  195 ;  Lewin  v.  Trimming,  21  Q.  B.  D. 
230.) 
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If  no  Defence  be  delivered,  the  plaintiff  may  enter  final 
judgment  under  Order  XXVII.,  if  liis  claim  be  for  a  debt  or 
liquidated  damages;  if  it  be  for  unliquidated  damages  or  for 
detention  of  goods,  lie  can  enter  interlocutory  judgment  only^ 
and  the  amount  for  which  final  judgment  will  ultimately  be 
entered  must  be  assessed  by  an  under  sheriff  and  a  jury  on  a 
writ  of  inquiry,  or  calculated  by  a  Master,  or  ascertained  by  an 
official  referee.  (See  Order  XXXYI.  rr.  56,  57,  57a  ;  Charles^ 
V.  S/iep/wrd,  (1892)  2  Q.  B.  622.)  In  an  action  for  the 
recovery  of  land,  he  may  sign  judgmemt  for  possession  of  the 
land  with  costs.  In  all  other  cases  he  must  move  for  judg- 
ment under  Order  XXVII.  r.  11.  On  such  a  motion,  the 
Court  will  decide  the  issues  between  the  parties  by  looking^ 
at  the  Statement  of  Claim,  and  nothing  else.  No  evidence 
is  necessary,  [Macmilian  v.  Australasian  Territories,  76  L.  T. 
182  ;  Webster  v.  Vincent,  77  L.  T.  167.)  But  the  Court  has 
discretion  over  the  costs  of  the  action,  under  Order  LXV.  r.  1. 
{Toung  v.  Thomas,  (1892)  2  Ch.  134.)  The  Court  can,  if  need 
be,  amend  the  Statement  of  Claim ;  if  this  is  done,  the  amended 
Statement  must  be  filed,  and  the  motion  renewed  eight  days 
after  it  is  so  filed.  {Vellacott  v.  Thompson,  (1890)  "W.  N.  158 ; 
and  see  Jamaica  Ry.  Co.  v.  Colonial  Bank,  (1905)  1  Ch.  677.) 

If  the  defendant  has  paid  a  sum  of  money  into  Court,  and 
the  plaintiff  is  content  to  accept  that  sum  in  satisfaction  of  his 
claim,  he  should  deliver  no  Reply ;  but  give  the  defendant  a 
notice  in  Form  No.  4  of  R.  S.  C,  Appendix  B.      He  may  then 
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proceed  to  tax  his  costs,  unless  the  Court  or  a  judge  otherwise 
orders,  and  in  case  of  non-payment  he  may  sign  judgment  for 
his  costs.  (Order  XXII.  r.  7.)  This  is  so,  even  where  the 
defendant  pays  sixpence  into  Coiu-t,  and  the  plaintiff  accepts 
that  sum  in  satisfaction  of  his  claim.  {M'She/frei/  v.  Lanafjan, 
20  L.  R.  Ir.  528.)  But  a  judge  .at  chambers  will  deprive  the 
plaintiff  of  his  costs  if  the  whole  action  was  useless  or  mali- 
cious. {Broadhurst  v.  WiUcij,  (1876)  W.  N.  21  ;  Nichols  v. 
Evens,  22  Ch.  D.  611.)  The  acceptance  by  the  plaintiff  of  a 
sum  paid  into  Court  does  not  operate  as  a  judgment  or 
amount  to  an  admission  on  the  merits.  {Coote  v.  Ford,  (1899) 
2  Ch.  93.) 

If  a  Defence  be  delivered,  and  it  contains  sufficient  admis- 
sions, the  plaintiff  may  move  for  judgment  thereon  under 
Order  XXXII.  r.  6,  or  for  an  order  that  the  defendant  pay  into 
Court  the  money  which  he  admits  is  in  his  hands.  [Neville  v. 
MaWmcman,  (1894)  3  Ch.  345;  Nutter  v.  Holland,  ib.  408; 
Crompton  v.  Burton,  (1895)  2  Ch.  711 ;  64  L.  J.  Ch.  811.) 
He  may  do  this  even  though  he  has  abeady  delivered  a  Reply 
and  given  notice  of  trial.     [Brotcn  v.  Pearson,  21  Ch.  D.  716.) 

Leave  to  Reply. 
Except  in  Admiralty  actions,  no  Reply  can  now  be  delivered, 
unless  an  order  has  been  made  giving  the  plaintiff  leave  to 
■deliver  it.  The  Master  when  he  makes  such  order  generally 
names  a  time  within  which  the  Reply  must  be  delivered ;  if 
no  time  be  specified  the  plaintiff  must  deliver  it  within  ten 
days  after  the  Defence  or  the  last  of  the  Defences  has  been 
delivered  ;  unless  the  time  be  extended  by  consent  or  by  order. 
(Order  XXIII.  rr.  1,  2.)  If  the  plaintiff's  only  object  in 
delivering  a  Reply  is  to  deny  what  the  defendant  has  stated 
in  his  Defence,  the  Master  will  not  give  leave ;  because  if  no 
Reply  be  delivered  within  the  time  prescribed,  all  material 
statements  of   fact  in  the  Defence  will  "be  deemed  to  have 
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"been  denied  and  put  in  issue "  (Order  XXYII.  r.  13)  ; 
and  tlien  the  plaintiff  can  give  notice  of  trial  at  once. 
(See  post,  p.  256.)  But  if  a  Counterclaim  has  been  delivered 
with  the  Defence,  the  Master  will  generally  give  leave  for 
a  special  Reply ;  as  the  plaintiff  must  deal  specifically  with 
every  allegation  of  fact  in  the  Counterclaim  which  he  does 
not  admit  to  he  true.  (Order  XIX.  r.  7.)  Different  rules,  in 
short,  apply  to  what  may  be  termed  a  "  Reply  proper"  and  a 
"  Defence  to  Counterclaim." 

Joinder  of  Issue. 

Where  there  is  no  Counterclaim,  "  the  plaintiff  by  his  Reply 
may  join  issue  upon  the  Defence,  and  each  party  in  his 
pleading  (if  any)  subsequent  to  Reply  may  join  issue  upon  the 
previous  pleading.  Such  joinder  of  issue  shall  operate  as  a 
denial  of  every  material  allegation  of  fact  in  the  pleading  upon 
which  issue  is  joined,  but  it  may  except  any  facts  which  the 
party  may  be  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  so  admitted.     (Order  XIX.  r.  18.) 

A  joinder  of  issue  runs  simply  thus :  "  The  plaintiff  join& 
issue  with  the  defendant  on  his  Defence."  Some  pleaders  add, 
"  except  in  so  far  as  the  same  consists  of  admissions  ;  "  but  this- 
qualification  is  unnecessary,  as  an  admission  by  the  defendant 
of  a  fact  alleged  in  the  Statement  of  Claim  is  not  a  "  material 
allegation  of  fact  in  the  pleading  upon  which  issue  is  joined." 
So,  to  a  plea  of  payment  into  Com't,  some  pleaders  reply 
specially  that  the  sum  paid  in  is  insufficient ;  but  a  mere- 
joinder  of  issue  will  raise  that  point  equally  well ;  as  the  defen- 
dant in  his  plea  always  asserts  that  the  amount  is  sufficient. 

But  the  effect  of  joining  issue  is  merely  to  deui/ ;  it  does  not 
confess  and  avoid.  It  is  simply  a  comprehensive  and  com- 
pendious traverse.  "  The  new  form  merely  enables  a  party  to- 
traverse  what  he  might  have  traversed  before  the  Act,  but  does- 
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not  do  away  with  the  necessity  of  pleading  in  confession  and 
avoidance."  [Per  Parke,  B.,  in  Glover  v.  Dixon,  9  Ex.  at 
p.  160.)  "  The  plaintiff  must  raise  by  his  pleading  all  such 
grounds  of  reply  as,  if  not  raised,  would  he  likely  to  take  the 
opposite  party  by  surprise,  or  would  raise  issues  of  fact  not 
arising  out  of  the  preceding  pleading,  as,  for  instance,  fraud. 
Statute  of  Limitations,  release,  payment,  performance,  facts 
showing  illegality,  either  by  statute  or  common  law  or  Statute 
of  Frauds."  (Order  XIX.  r.  15.)  "  The  Eeply  is  the  proper 
place  for  meeting  the  Defence  by  confession  and  avoidance." 
{Per  James,  L.  J.,  in  Hall  v.  Ece,  4  Ch.  D.  at  p.  345.) 

The  plaintiff  must  therefore  be  careful  not  to  join  issue 
merely,  where  he  ought  to  allege  new  facts  or  to  raise  an 
objection  in  point  of  law ;  for  a  joinder  of  issue  merely  con- 
tradicts the  facts  alleged  by  the  defendant. 

lUustrations. 

Action  of  trespass.  Defence,  that  it  was  defendant's  own  freehold. 
Eeply,  a  mere  joinder  of  issue.  At  the  trial,  the  plaintiff  was  not  allowed 
on  these  pleadings  to  give  evidence  of  a  lease  fi'om  defendant's  ancestor 
to  himself,  as  that  was  a  new  fact  consistent  with  the  plea  traversed,  and 
should  therefore  have  been  specially  pleaded  by  way  of  confession  and 
avoidance. 

5  Hen.  VII.  10a.  pi.  2  ;  and  see  ante,  p.  125. 

To  a  plea  of  the  Statute  of  Limitations,  plaintiff  must  specially  reply 
any  fact  upon  which  he  relies  to  take  the  case  out  of  the  statute;  e.g., 
that  the  plaintiff  himself  was  and  still  is  an  infant. 

Chandler  y.  Vilett,  2  Wms.  Saunders,  120;  ed.  1871,  p.  391. 

Or  the  absence  of  the  defendant  beyond  seas. 
4  &  5  Anne,  c.  16,  s.  19. 

Or  any  acknowledgment;  see  p.  141. 

Forsyth  v.  Bristoioe,  8  Ex.  347 ;  22  L.  J.  Ex.  70. 
Skeet  y.  Lindsay,  2  Ex.  D.  314 ;  46  L.  J.  Ex.  249 ;  25  W.  R. 
322;  36  L.  T.  98. 

To  a  declaration  for  non-payment  of  money  due  under  a  covenant,  the 
defendant  pleaded  that  the  cause  of  action  did  not  accrue  within  twenty 
years.  Eeplication  that  it  did  accrue  within  twenty  years.  Held,  under 
stat.  3  &  4  Will.  IV.  c.  42,  ss.  3,  5,  that  the  plaintiff  could  not,  in  support 
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of  this  issue,  give  evidence  of  an  acknowledgment  by  letter  witliin  the 
twenty  years. 

Eempe  v.  Oihhon,  9  Q.  B.  609 ;  16  L.  J.  Q.  B.  120. 

Action  for  money  had  and  received  to  the  use  of  the  plaintiff.  Plea  of 
the  Statute  of  Limitations.  Eeply,  that  the  defendant  had  received  the 
money  to  the  use  of  the  plaintiff  within  six  years.  It  was  proved  at  the 
trial  that  the  defendant  had  fraudulently  received  the  money  more  than 
six  years  ago.  Held,  that  the  plaintiff  could  not  on  this  issue  give  any 
evidence  to  show  that  the  defendant  had,  till  within  six  years  before 
action,  fraudulently  concealed  the  fact  that  he  had  received  the  money. 
Clark  V.  Hougham,  2  B.  &  Cr.  149 ;  3  D.  &  R.  322. 

Such  a  ground  of  reply  must  be  specially  pleaded,  and  with  great 
particularity. 

Oihbs  V.  Guild,  8  Q.  B.  D.  296 ;  9  Q.  B.  D.  59. 
Lawrance  v.  Lord  Norreys,  15  App.  Cas.  210;  59  L.  J.  Ch.  681. 
Wniis  V.  Earl  Howe,  (1893)  2  Ch.  545 ;  62  L.  J.  Ch.  690. 
Betjemann  v.  Betjemann,  (1895)  2  Ch.  474;  64  L.  J.  Ch.  641. 

And  the  fraud  alleged  must  be  the  frau.d  of  the  person  setting  up  the 
statute  or  of  some  one  through  whom  he  claims. 

Li  re  McCaUum,  (1901)  1  Ch.  143;  70  L.  J.  Ch.  206. 

If  the  defendant  obtained  from  the  plaintiff  a  release  of  his  cause  of 
action,  either  fraudulently  or  by  duress,  the  fraud  or  duress  must  be 
specially  pleaded  in  reply  to  the  plea  of  release. 

To  a  plea  of  infancy,  the  plaintiff  must  reply  specially  that  the  goods 
sold  and  delivered  ' '  were  necessaries  suitable  to  the  then  degree,  estate, 
and  condition  of  the  defendant." 

Peters  v.  Fleming,  6  M.  iS:  W.  42. 
To  a  justification  setting  out  a  conviction,  or  to  a  plea  of  a  previous 
action,  the  plaintiff  must  reply  specially  that  there  is  no  such  record,  if  it 
be  the  fact ;  or  if  the  conviction  be  erroneously  stated  in  the  Defence  (as 
in  Alexander  v.  N.  E.  Rail.  Co.,  6  B.  «&  S.  340;  34  L.  J.  Q.  B.  152),  the 
plaintiff  may  set  it  out  correctly  in  his  Eeply.  Or  to  such  a  justification, 
the  plaintiff  may  reply  a  pardon  [Cuddington  v.  Wilhins,  Hob,  67,  81 ;  2 
Hawk.  P.  C.  c.  37,  s.  48;  Rawleifs  Case,  Hutton,  21),  or  that  he  had 
undergone  his  sentence,  which  will  have  the  same  effect. 

Leyman  v.  Latimer,  3  Ex.  D.   15,  352;  47  L.  J.  Ex.  470;  26 
W.  E.  305;  37  L.  T.  360,  819;  14  Cox,  C.  C.  51. 
To  a  plea  of  a  settled  account,  the  plaintiff  must  specially  reply  the 
facts  on  which  he  relies  to  re-open  the  account:  e.g.,  he  must  specify  the 
errors  in  the  account  on  which  he  relies  [ante,  p.  218). 

Parkinson  v.  Hanbury,  L.  E.  2  H.  L.  1  ;  36  L.  J.  Ch.  292 ;   15 
W.  E.  642;   16  L.  T.  243. 
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To  a  plea  of  the  Statute  of  Frauds,  the  plaintiff  may  plead  specialh*  a 
part  performance,  where  such  a  reply  is  applicable. 

Umjleij  V.   Umjley,  5  Ch.  D.  887 ;  46  L.  J.  Ch.  854 ;  25  W.  E. 

733  ;  37  L.  T.  52. 
Maddison  v.  Alderson,  8  App.  Cas.  467  ;  52  L.  J.  Q.  B.  737  ;  31 
W.  E.  820;  49  L.  T.  303;  47  J.  P.  821. 
But  a  plaintiff  cannot  plead  the  Statute  of  Frauds  to  a  contract  pleaded 
by  the  defendant,  unless  the  defendant  claims  a  set-off,  or  counterclaims, 
under  that  contract. 

Miles  V.  New  Zealand  Alford  Estate  Co.,  32  Ch.  D.  at  pp.  278,  279. 
To  a  set-off  or  counterclaim,  he  can,  and  therefore  must;  he  cannot 
raise  the  point  under  a  mere  joinder  of  issue. 
Chappie  V.  Durston,  1  Cr.  &  J.  1. 
Action  for   specific  performance  of  an  agreement  to  grant  a  lease. 
Defence,  breaches  of  contract,  which  entitled  the  defendant  to  put  an 
end  to  the  agreement,  and  to  refuse  to  grant  any  lease.     The  plaintiff,  in 
his  Eeply,  denied  all  such  breaches,  but  pleaded  also  that  if  any  were 
committed,  they  were  waived,  and  this  Eeply  was  held  good.     A  plaintiff 
may  confess  and  avoid  by  his  Eeply ;  for  it  is  no  jiart  of  the  Statement 
of  Claim  to  anticipate  the  Defence,  and  the  old  rule  of  pleading  still  holds, 
"that  you  should  not  leap  before  you  come   to  the  stile."     (See  ante, 
p.  93.) 

Hall  V.  Eve,  4  Ch.  D.  341,  347  ;  46  L.  J.  Ch.  145 ;  25  W.  E.  177  ; 
35  L.  T.  926. 
A  Eeply  must  not  refer  to  an  independent  document,  such  as  plaintiff's 
answer  to  interrogatories,  as  containing  facts  on  which  the  pleader  relies, 
without  setting  out  such  document  itself  as  part  of  the  Eeply.  A  Eeply 
must  not  set  up  new  claims.  A  Eeply  must  not  plead  mere  evidence  or 
argument,  or  state  conclusions  of  law  to  be  drawn  or  inferred  from  the 
facts  pleaded. 

Williamson  v.  L.  &  N.  W.  Rail.  Co.,  12  Ch.  D.  787 ;  49  L.  J.  Ch. 
559  ;  27  W.  E.  724. 

Departure. 

It  is  at  the  stage  of  Reply  that  the  rule  against  what  is 
called  "  a  departure  in  pleading  "  applies  for  the  first  time. 
*'  No  pleading  shall,  except  by  way  of  amendment,  raise  any 
new  ground  of  claim,  or  contain  any  allegation  of  fact 
inconsistent  with  the  previous  pleadings  of  the  party  pleading 
the  same."     (Order  XIX.  r.  16.) 

A  departure  takes  place  when  in  any  pleading  the  party 
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deserts  the  ground  tHat  lie  took  up  in  his  preceding  pleading, 
and  resorts  to  another  and  a  different  ground ;  or,  to  give  Lord 
Coke's  definition,  "  A  departure  in  pleading  is  said  to  be  when 
the  second  plea  containeth  matter  not  pursuant  to  his  former, 
and  which  fortifieth  not  the  same ;  and  therefore  it  is  called 
decessus,  because  he  departeth  from  his  former  plea."  (Co. 
Litt.  304a.)  This  is  clearly  embarrassing  ;  a  E-eply  is  not  the 
proper  place  in  which  to  raise  new  claims ;  to  permit  this 
would  tend  to  spin  out  the  pleadings  to  an  intolerable  length. 
The  plaintiff  must  amend  his  Statement  of  Claim  by  adding 
the  new  matter ;  if  need  be,  in  the  alternative. 

lllusfrations. 

If  the  Statement  of  Claim  alleges  merely  a  negligent  breacli  of  trust, 
the  Eeply  must  not  assert  that  such  breach  of  trust  was  fraudulent. 
Kingston  v.  Corker,  29  L.  E.  Ir.  364. 

In  an  action  of  debt  brought  on  a  bond  conditioned  to  perform  an  award 
so  that  the  same  were  delivered  to  the  defendant  by  a  certain  time,  the 
defendant  pleaded  that  the  arbitrators  did  not  make  any  award.  The 
plaintiff  replied  that  the  arbitrators  did  make  an  award  to  such  an  effect, 
and  that  the  same  was  tendered  by  the  proper  time.  The  defendant 
rejoined  that  the  award  was  not  so  tendered.  On  demurrer,  it  was  held 
that  the  Ee joinder  was  a  departure  from  the  plea  :  "for  in  the  plea  the 
defendant  says  that  the  arbitrators  made  no  award,  and  now,  in  his 
Eejoinder,  he  has  implicitlj'  confessed  that  the  arbitrators  have  made  an 
award,  but  says  that  it  was  not  tendered  according  to  the  condition,  which 
is  a  plain  departure ;  for  it  is  one  thing  not  to  make  an  award,  and  another 
thing  not  to  tender  it  when  made." 

Bohcrts  V.  Marieit,  2  Wms.  Saund.  188. 

Claim  for  one-half  of  5007. ,  which  the  defendant  had  received  as  trustee 
for  himself  and  the  plaintiff  in  equal  shares. 

Defence :  I  only  received  3117.,  half  of  which  I  pay  into  Court. 

Eeply :  You  ought  to  have  received  the  full  500Z.,  but  you  wrongfullj" 
compromised  with  the  debtor ;  so  I  still  claim  one-half  of  5007. 

Ildd,  that  this  Eeply  violated  Order  XIX.  r.  16,  as  it  was  really 
setting  up  a  new  case,  which  should  have  been  set  out  in  the  Statement 
of  Claim. 

Earp  V.  Henderson,  3  Ch.  D.  254;  45  L.  J.  Ch.  738;  34  L.  T. 
844. 
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If  this  case  was  intended  to  decide  anything  more  than  this,  it  is  to  that 
extent  overruled  by 

Hall  V.  Eve,  4  Ch.  D.  341,  ante,  p.  249. 
Action  for  the  recovery  of  land,  with  a  claim  for  mesne  profits. 
Defence  :  "  The  following  letters  passed  between  the  defendant  and  the 
plaintiff's  late  father,  who  was  seised  in  fee  of  the  lands,  which  amount 
to  a  binding  agreement  for  a  lease."  The  plaintiff  cannot  turn  round  and 
say  in  his  Keply:  "Oh!  very  well,  then  pay  me  the  rent  mentioned  in 
those  letters."  For  by  his  Statement  of  Claim  he  treats  the  defendant  as 
a  trespasser ;  ho  must  abandon  that  position  before  he  can  claim  rent  from 
him  as  his  tenant. 

For  the  same  reason,  if  a  plaintiff  claims  rent  on  his  writ,  he  cannot 
claim  the  same  sum  in  his  Eeply  as  damages  for  unlawfully  ' '  holding 
over." 

Duckworth  v.  McClelland,  2  L.  E.  Ir.  527. 
A.  died  in  1833,  having  devised  Blackacre  to  his  younger  son,  Z., 
without  any  words  of  limitation.  On  the  death  of  Z.,  childless  and 
intestate,  his  elder  brother,  Y.,  sued  to  recover  Blackacre  from  Z.'s  step- 
son, who  had  got  into  possession  of  it.  The  Statement  of  Claim  alleged 
that  Z.  had  only  an  estate  for  life  in  Blackacre,  the  reversion  on  which 
was  always  vested  in  Y.,  as  heii-  of  the  testator. 

Defence :  That  on  the  true  construction  of  the  will,  although  it  was 
made  before  the  Wills  Act,  Z.  took  the  fee  simple. 

Eeply  :  Be  it  so;  Y.  is  equally  heir-at-law  of  his  younger  brother,  Z.,, 
and  so  entitled  to  recover. 

The  Master  at  Chambers  held  that  this  Eeply  was  inconsistent  with  the 
original  claim  ;  that  the  Statement  of  Claim  must  be  amended  by  setting 
out  the  precise  words  of  the  devise,  which  had  now  become  material ;  and 
that  the  plaintiff  must  claim  in  the  alternative  (i.)  as  heir  of  A.,  if  Z. 
were  but  tenant  for  life ;  (ii.)  as  heir  of  Z.,  if  he  were  tenant  in  fee.  Costs 
in  cause. 

Baker  v.  Farmer  (not  reported). 
Action  on  a  bond  conditioned  to  perform  the  covenants  in  an  indentm'o 
of  lease,  one  of  which  was,  that  the  lessee  at  every  felling  of  wood  would 
make  a  fence.  The  defendant  pleaded  that  he  had  not  felled  any  wood. 
The  plaintiff  replied  that  the  defendant  had  felled  two  acres  of  wood,  but 
had  made  no  fence.  The  defendant  rejoined  that  when  he  felled  those 
two  acres,  ho  did  make  a  fence.  This  was  adjudged  a  departure  in  the 
Eejoinder.  In  modern  days,  this  difficulty  would  not  have  arisen,  as  the 
plaintiff  would  have  been  compelled  to  give  particulars  in  or  under  his 
Statement  of  Claim,  stating  precisely  when  he  alleged  the  defendant  had 
felled  any  and  what  wood. 

Anon.,  3  Dyer,  253  b. 
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So,  in  anotlier  action  on  a  bond  conditioned  to  keep  the  plaintiffs 
harmless  and  indemnified  from  all  suits,  &c.,  of  one  Thomas  Cook,  the 
defendants  pleaded  that  they  had  kept  the  plaintiffs  harmless,  &g.  The 
plaintiffs  replied  that  Cook  sued  them,  and  so  the  defendants  had  not 
kejst  them  harmless,  &c.  The  defendants  rejoined  that  thej'-  had  not  anj' 
notice  of  the  damnification.  And  the  Court  held  first,  that  the  matter  of 
the  Eejoinder  was  bad,  as  the  plaintiffs  were  not  bound  to  give  notice  ; 
and  secondly,  that  the  Eejoinder  was  a  departure  from  the  plea  ;  for,  in 
the  plea,  the  defendants  plead,  that  "  they  have  saved  harmless  the 
plaintiffs,  and  in  the  Eejoinder  confess  that  they  have  not  saved  harm- 
less, but  allege  they  had  not  notice  of  the  damnification ;  which  is  a  plain 
departure." 

Cutler  V.  Souther)),  1  Wms.  Saund.  116. 

In  an  action  of  trespass,  the  defendant  set  up  that  he  was  entitled  to 
the  premises  under  a  lease  for  50  years  granted  to  him  by  the  college 
of  E.  The  plaintiff  replied  that  there  was  another  prior  lease  of  the 
same  premises,  which  had  been  assigned  to  the  defendant,  and  which  was 
unexpired  at  the  time  of  making  the  said  lease  for  50  years  ;  and  alleged 
a  proviso  in  the  Act  of  31  Hen.  VIII.  c.  13,  avoiding  all  leases  by  the 
colleges  to  which  that  Act  relates  made  under  such  circumstances.  The 
defendant,  in  his  Eejoinder,  pleaded  another  proviso  in  the  statute,  which 
allowed  such  leases  to  be  good  for  21  years  if  made  to  the  same  person, 
<&;c.,  and  that  by  virtue  thereof,  the  demise  stated  in  his  plea  was  available 
for  21  years  at  least.  The  judges  held  the  Eejoinder  to  be  a  departure 
from  the  plea ;  ' '  for  in  the  bar  he  pleads  a  lease  of  50  j'ears,  and  in  the 
Eejoinder  he  concludes  upon  a  lease  for  21  years,"  &c.  And  they  observed 
that  ' '  the  defendant  might  have  shown  the  statute  and  the  whole  matter 
^t  first." 

Fulmerston  v.  Steward,  Plowd.  102. 

But  in  an  action  of  trespass  on  the  case  for  illegally  taking  toll,  the 
plaintiff  in  his  declaration  set  forth  a  charter  of  26  Hen.  VI.,  discharging 
him  from  toll.  The  defendant  pleaded  a  statute  resuming  the  liberties 
granted  by  Hen.  VI.  The  plaintiff  replied  that  by  the  statute  4  Hen.  VII. 
such  liberties  were  revived  ;  and  this  was  held  to  be  no  departure.  For 
the  Eeply  re-established  and  fortified  the  claim. 
Wood  V.  Ilaivkshead,  Yelv.  13. 

So  in  an  action  of  debt  on  a  bond  conditioned  to  perform  covenants,  one 
of  which  was,  that  the  defendant  should  account  for  all  sums  of  money 
that  he  should  receive,  the  defendant  pleaded  performance.  The  plaintiff 
replied,  that  the  defendant  had  received  26?.,  for  which  he  had  not 
accounted.  The  defendant  rejoined  that  he  had  accounted  for  that  26/. 
'modo  sequente,  viz.,  that  certain  malefactors  broke  into  his  counting-house 
and  stole  it,  wherewith  he  acquainted  the  plaintiff.     And  it  was  objected 
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that  the  Ee joinder  was  a  departure;  for  the  Eejoinder  did  not  show  an. 
accounting,  but  an  excuse  for  not  accounting.  But  the  Court  held  that 
showing  he  was  robbed  of  a  sum  of  money,  was  giving  an  account  of  it, 
and  that  therefore  there  was  no  dejiarture. 

Vere  v.  Smith,  2  Lev.  5;  Vent.  121. 
Yet  a  plaintiff  might  always  "new  assign"  in  his  Eejily;  in  other 
words,  though  he  might  not  set  up  a  new  claim,  he  might  explain  and 
define  his  original  claim,  a  thing  which  it  was  often  necessary  to  do  in  the 
days  when  declarations  were  worded  in  very  general  terms.  Thus,  in  an 
action  for  repeated  trespasses  to  a  close  of  land,  if  the  defendant  pleaded 
that  he  had  a  right  of  way  across  that  close,  the  plaintiff  might  rejjly  that 
his  action  was  brought,  not  in  respect  of  the  defendant's  exercise  of  th& 
right  of  way,  but  because  he  constantly  wandered  out  of  the  line  of  way 
on  to  other  parts  of  the  close.  Such  a  reply  would  not  be  a  departure  ; 
for  it  merely  points  out  the  exact  nature  and  extent  of  the -plaintiff's, 
original  claim. 

Pratt  Y.  Groome,  15  East,  235. 

OaHeij  V.  Davis,  16  East,  82. 

And  see  Breslauer  v.  Bariuick,  24  W.  E.  901 ;  oij  L.  T.  52. 

Collett  v.  Dickinson,  2G  W.  E.  403. 

Defence  to  Counterclaim. 

Where  a  Counterclaim  is  pleaded,  the  Reply  to  it  is  realljr 
a  Defence.  The  plaintiff  cannot  join  issue  on  a  Counterclaim. 
"  It  shall  not  be  sufficient  for  a  plaintiff  in  his  Beplj  to  deny 
generally  the  facts  alleged  by  the  defendant  in  his  Counter- 
claim ;  he  must  deal  specifically  with  each  allegation  of  fact 
of  which  he  does  not  admit  the  truth,  except  damages." 
(Order  XIX.  r.  17 ;  Benhow  v.  Lou;  13  Ch.  D.  553  ;  49  L.  .1.  Ch. 
259  ;  Green  v.  Sevin,  13  Ch.  D.  p.  595  ;  41  L.  T.  724.)  He 
must  plead  to  it  as  though  it  were  a  Statement  of  Claim.  He 
may  pay  money  into  Court  in  satisfaction  of  a  Counterclaim  ^ 
subject  to  the  like  conditions  as  to  costs  and  otherwise  as  upon 
payment  into  Court  by  a  defendant.  (Order  XXII.  r.  9  ; 
Hutchinson  v.  Barker,  71  L.  T.  625  ;  13  R.  371.)  He  may 
even  counterclaim  to  it,  if  any  cross-claim  has  accrued  to  him 
either  before  or  after  action  brought,  which  arose  at  the  same 
time   and  out   of  the  same  transaction   as  the    Counterclaim 
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{Toke  V.  Andreics,  8  Q.  B.  D.  428;  51  L.  J.  Q.  B.  281),  pro- 
vided tlie  plaintiff  desires  to  use  such  cross-claim  merely  as  a 
shield  against  the  defendant's  Counterclaim ;  otherwise  he 
must  amend  his  Statement  of  Claim.  {Renton  Gihhs  ^  Co., 
Ltd.  V.  Nci-ille  8f  Co.,  (1900)  2  Q.  B.  181 ;  82  L.  T.  446.) 
^'  If,  after  a  Defence  has  been  delivered,  any  ground  of  defence 
nrises  to  any  set-off  or  counterclaim  alleged  therein  by  the 
defendant,  it  may  be  raised  by  the  plaintiff  in  his  Reply, 
either  alone  or  together  with  any  other  ground  of  reply." 
(Order  XXIV.  r.  1.)  "  Where  any  ground  of  defence  to  any 
set-off  or  counterclaim  arises  after  Reply,  or  after  the  time 
limited  for  delivering  a  Reply  has  expired,  the  plaintiff  may, 
within  eight  days  after  such  ground  of  defence  has  arisen,  or 
at  any  subsequent  time,  by  leave  of  the  Court  or  a  judge, 
deliver  a  further  Reply  setting  forth  the  same."  (Order  XXIV. 
r.  2.) 

Rejoinder,  8^c. 

The  defendant's  answer  to  the  Reply  is  called  a  Rejoinder ; 
but  it  is  now  seldom  pleaded.  (See,  however.  Precedent, 
No.  112.)  Further  pleadings  are  possible ;  there  can  be  a 
Surrejoinder,  a  Rebutter,  and  a  Surrebutter ;  but  they  are  very 
seldom  met  with  now. 

None  of  these  pleadings  can  now  be  delivered  without  an 
order,  unless  it  is  a  mere  joinder  of  issue.  (Order  XXIII.  r.  3.) 
And  it  is  unnecessary  now  to  deliver  a  mere  joinder  of  issue  ; 
because  delivering  nothing  will  have  the  same  effect ;  all 
material  statements  of  fact  in  the  Reply  will  be  deemed  to 
have  been  denied.  (Order  XXVII.  r.  13.)  Issue  shoidd  never 
be  joined  on  a  joinder  of  issue.  The  principle  of  rule  15  of 
Order  XIX.  applies  to  all  these  subsequent  pleadings.  Hence, 
if  the  defendant  desires  to  give  evidence  at  the  trial  of  any 
fresh  facts  by  way  of  confession  and  avoidance,  in  answer  to 
the  plaintiff's  Reply,  he  must  allege   them  specially  in   his 
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Rejoinder,  and  not  merely  join  issue.  He  must  satisfy  the 
Master  that  such  a  pleading  is  necessary,  and  obtain  his  leave 
to  deliver  it.  The  Master  will  only  give  leave  upon  such 
terms  as  he  shall  think  fit.  Every  pleading  subsequent  to 
Reply  must  be  delivered  within  the  time  named  in  the  order 
giving  leave  to  deliver  it ;  or  if  no  time  be  specified  in  the 
order,  then  within  four  days  after  the  delivery  of  the  previous 
pleading,  unless  the  time  be  extended  by  order  or  consent. 

As  soon  as  any  party  has  simply  joined  issue  upon  the  pre- 
ceding pleading  of  the  opposite  party  or — what  will  have  the 
same-  effect — has  delivered  no  pleading  in  reply  to  it  within 
the  time  prescribed,  the  pleadings  as  between  such  parties 
jvill  be  deemed  to  be  closed  (Order  XXVII.  r.  13) ;  the  issues 
are  clear,  and  the  case  is  ready  for  trial. 

Discontinuance. 

But  the  parties  do  not  always  desire  to  proceed  to  trial.  An 
action  is  often  compromised ;  sometimes  it  goes  to  sleep  with- 
out any  definite  compromise  being  arranged.  Or  it  may  be 
that  the  plaintiff  is  now  satisfied  that  he  cannot  succeed.  If 
so,  he  may  at  any  time  consent  to  judgment  against  himself ; 
and  from  that  two  results  will  follow :  (a)  he  must  pay  the 
defendant  his  costs,  (b)  he  can  never  take  any  subsequent 
proceeding  against  the  defendant  or  any  one  claimuig  through 
or  under  him  for  the  same  cause  of  action. 

It  may  sometimes,  however,  be  the  case  that,  though  a 
plaintiff  is  compelled — through  lack  of  some  necessary  piece 
of  evidence,  or  for  some  other  adequate  reason — to  abandon 
his  present  proceedings,  he  may  yet  desire  to  preserve  his 
right  to  bring  a  fresh  action  under  more  favourable  circum- 
stances. At  common  law,  before  the  Judicatiu-o  Act,  a  plain- 
tiff was  allowed  to  discontinue  his  action  at  any  time  before 
judgment,  or  to  withdraw  the  record  before  the  jury  were 
sworn,  or  to  elect  to  be  non-suited,  and  was  yet  at  liberty  to 
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re-enter  the  cause,  or  bring  a  second  action.  But  now  this 
liberty  has  been  greatly  curtailed ;  there  is  no  longer  such 
a  thing  as  a  non-suit.  {Fox  v.  The  Star  JYcwspaper  Co.,  Ltd., 
(1900)  A.  C.  19.)  The  plaintiff  may  now  discontinue  the 
action,  or  withdraw  any  part  of  it,  by  giving  notice  in  writing 
to  the  defendant.  If  he  does  so  before  the  Defence  is  delivered^ 
or  even  after  its  delivery  before  taking  any  other  proceeding  in 
the  action  (save  any  interlocutory  application),  he  may  dis- 
continue without  leave  and  yet  can  bring  a  second  action ;  he 
must,  however,  pay  the  costs  of  the  first  action,  or  the  second 
action  will  be  stayed.  At  any  later  stage  of  the  action  he  can 
only  discontinue  by  leave,  and  the  Master  can,  and  generally 
will,  make  it  a  condition  of  giving  such  leave  that  no  furthes 
proceedings  shall  be  taken  in  the  matter.  (Order  XXVI.  rr.  1,  4.) 
The  fact  that  the  defendant  is  anxious  to  interrogate  the 
plaintiff  is  no  ground  for  refusing  the  plaintiff  leave  to  dis- 
continue.    {Hess  V,  Lahouchere,  14  Times  L.  R.  350.) 

Notice  of  Trial 

But  if  the  plaintiff  desires  to  proceed  with  his  action,  his 
next  step  is  to  deliver  a  notice  of  trial,  naming  the  place  and 
the  day  which  he  proposes  for  the  trial  of  the  action.  He 
must  give  at  least  ten  days'  notice  of  trial,  unless  the  defen- 
dant has  consented,  or  has  been  ordered,  to  accept  short  notice 
of  trial,  which  is  usually  four  days.  The  plaintiff  may  give 
notice  of  trial  with  his  Eeply,  if  any,  whether  it  closes  the 
pleadings  or  not,  or  if  no  leave  has  been  given  to  deliver  a 
Reply,  on  the  expiration  of  four  days  after  the  Defence,  or  the 
last  of  the  Defences  shall  have  been  delivered.  (Order  XXXVI. 
r.  11.)  If  the  plaintiff  does  not  give  notice  of  trial  within  six 
weeks  after  the  close  of  the  pleadings,  the  defendant  may 
either  give  notice  of  trial  himself,  or  apply  to  a  Master  to 
dismiss  the  action  for  want  of  prosecution.  (E..  12.)  Whichever 
party  gives  notice  of  trial  should,  if  the  action  be  for  trial  in 
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London  or  Middlesex,  enter  it  for  trial  on  tlio  day  of,  or  the  day 
xifter,  giving  notice  of  trial ;  if  ho  omits  to  do  so,  the  other 
party  may  enter  it  during  the  next  four  days ;  if  neither  party 
enters  the  action  for  trial  within  six  days  after  notice  of  trial  is 
given,  such  notice  will  be  no  longer  in  force.  (Order  XXXVI. 
rr.  16,  20.)  If,  however,  the  action  he  for  trial  at  the  Assizes, 
it  must  be  entered  either  in  the  Assize  town  at  the  District 
Begistry  (if  there  be  one  there)  or  with  the  associate  of  the 
circuit ;  and  such  entry  must  be  made  not  less  than  seven  days 
before  the  commission  day,  except  by  special  leave.  (Order 
XXXVI.  r.  22n.)  By  special  leave,  however,  notice  of  trial 
may  be  given  for  the  second  or  any  later  day  of  an  Assize. 
{Baxter  v.  Holdsicorth,  (1899)  1  Q.  B.  266.) 


o.r. 
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Chapter  XVI. 

DISCOYEET  OF  DOCUMENTS. 

The  issues  in  the  action  being  now  clearly  stated  in  the 
pleadings,  each  party  naturally  begins  to  ask  himself  how  he 
shall  prove  his  case.  What  evidence  is  available  ?  Some 
material  letters  have,  as  a  rule,  passed  between  the  parties, 
before  the  dispute  arose,  which  may  contain  the  contract  sued 
on,  or  be  evidence  of  its  breach,  or  of  an  independent  tort ; 
but  the  plaintiff  has  the  defendant's  letters,  and  the  defendant 
has  the  plaintiff's  ;  and  neither  set  is  properly  intelligible 
w^ithout  the  other.  Moreover,  it  is  most  desirable  that  any 
one  who  intends  to  give  evidence  should,  if  possible,  read  over 
his  own  letters  before  he  enters  the  witness-box.  For  his  recol- 
lection of  an  interview  which  took  place  many  months  ago  is 
probably  somewhat  hazy  now,  and  far  less  reliable  than  his 
account  of  it,  given  in  a  letter,  which  remains  in  black  and  white^ 
as  clear  and  intelligible  now  as  it  ever  was.  Hence  it  is  generally 
desirable  for  each  party  to  see  all  material  documents  in  the 
possession  of  his  opponent,  and  to  take  copies  of  the  more 
important  ones.  This  object  is  attained  by  the  process — 
formerly  only  available  in  Equity,  but  now  freely  used  in 
all  Divisions  of  the  High  Court — called  "  Discovery  of 
Documents." 

There  are  three  distinct  cases  to  be  dealt  with : — 
(i.)  It  may  be  that  one  party  has,  in  his  pleadings,  par- 
ticulars, or  affidavits  referred  to  some  document ;  and  he  cannot 
say  that  it  is  not  material,  as  he  relies  on  it  himself.  His 
opponent  is,  in  such  a  case,  entitled,  without  filing  any  affi- 
davit or  making  any  payment  into  Court,  at  once  to  give  notice 
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under  Order  XXXI.  r.  15,  that  he  will  call  and  see  that  docu- 
ment, and  take  a  copy  of  it,  if  he  deems  it  sufficiently 
material.  And  the  party  who  has  referred  to  the  document 
must  produce  it  for  inspection,  if  he  has  it  in  his  possession  at 
the  time  named  in  the  notice ;  if  he  does  not,  he  cannot  himself 
put  it  in  evidence  at  the  trial,  unless  he  can  satisfy  the  judge 
that  he  had  some  sufficient  reason  for  not  producing  it.  This  rule 
applies,  even  though  the  affidavit  has  never  been  filed.  {FennerY. 
Lord,  (1897)  1  Q.  B.  667;  76  L.  T.  376.)    And  see  rr.  16, 17, 18. 

(ii.)  In  the  second  place,  it  may  be  that  one  party  knows, 
or  thinks  he  knows,  that  the  other  has  certain  material  docu- 
ments in  his  possession,  though  they  are  not  referred  to  in 
any  pleading,  particular,  or  affidavit.  In  such  a  case  he  may 
file  an  affidavit  stating  his  belief,  and  the  grounds  of  his 
belief,  specifying  the  particular  documents,  and  showing  that 
they  are  material.  {JFhite  v.  Spqford,  (1901)  2  K.  B.  241.) 
Upon  this  the  Master  will  order  his  opponent  to  state  on 
affidavit  whether  he  has  or  ever  had  any  of  those  documents 
in  his  possession  or  power,  and,  if  he  ever  had  one  of  them 
and  has  not  now,  when  he  parted  with  it,  and  what  has  become 
of  it.  (Order  XXXI.  r.  19a  (3).)  If  in  this  affidavit  he 
admits  that  he  has  any  of  the  documents  specified,  and  that 
it  is  material,  it  becomes  at  once  a  document  referred  to  in 
an  affidavit  within  the  preceding  paragraph,  and  r.  15  of 
Order  XXXI.  applies  to  it. 

(iii.)  But  in  most  cases  neither  party  has  any  clear  idea  as 

to  the  documents  in  his  opponent's  possession.     He  may  be 

able  to  guess  at  some  of  them ;  but  he  would  like  a  detailed 

list  of  them  all ;  and  this  he  can  generally  obtain  by  paying 

for  it.     For,  as  soon  as  the  Defence  has  been  delivered   (but 

not,  as   a  rule,  before),  any   party   may,  without   filing   any 

affidavit,    or   naming    any   particular    document,    apply   to    a 

Master  under  Order  XXXI.  r.  12,  for  an  order  directing  any 

opponent    in   the   action   to   disclose   on   oath    all    documents 

«  o. 
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wliicli  are,  or  have  been,  in  his  possession  or  power,  relating 
to  any  matter  in  question  in  the  action.  But  upon  making 
the  application  he  must  pay  into  Com-t  to  the  "  Security 
for  Costs  Account,"  to  abide  further  order,  a  sum  of  money 
to  be  fixed  by  the  Master,  usually  5/.  (Order  XXXI. 
r.  26.)  This  is  a  useful  precaution;  it  prevents  the  parties 
from  worrying  each  other  unnecessarily.  On  the  hearing  of 
the  appUcation,  the  Master  will  order  such  disclosui*e — or 
*'  discovery,"  as  it  is  called — only  when,  and  only  so  far  as, 
he  deems  it  necessary  either  for  disposing  of  the  action  or  for 
saving  costs.  If  he  is  satisfied  that  discovery  is  not  necessary, 
he  will  refuse  the  application.  If  he  is  satisfied  that  discovery 
is  not  necessary  at  that  stage  of  the  action,  he  will  adjourn 
the  application.  (See  r.  20.)  In  other  cases  he  will  order 
either  general  discovery,  or,  if  he  thinks  fit,  discovery  Limited 
to  certain  classes  of  documents ;  thus,  if  particulars  have  been 
delivered,  discovery  will  be  limited  to  the  issues  as  narrowed  by 
the  particulars.  The  party  seeking  discovery  must  serve  on  his 
opponent  the  Master's  order,  together  with  a  copy  of  the 
receipt  for  the  money  paid  into  Court.  A  plaintiff  can  obtain 
discovery  under  this  rule  from  any  necessary  defendant. 
{Spokes  V.  Grosvenor  Hotel  Company/,  (1897)  2  Q.  B.  124.) 
And  one  defendant  can  obtain  discovery  of  documents  from 
his  co-defendant  if  there  be  some  right  to  be  adjusted  between 
them  in  the  action.  {Shaw  v.  Smith,  18  Q,.  B.  D.  193;  56 
L.  J.  a.  B.  174  ;  AIcoi/  v.  GreenhiU,  74  L.  T.  345  ;  James 
Melson  (^  Sons,  Ltd.  v.  Nelson  Line,  Ltd.,  (1906)  2  K.  B.  217.) 

Affidavit  of  Locumenfs. 

The  party  against  whom  a  general  order  for  discovery  is 
made  must  make  an  affidavit,  specifying  all  the  documents 
material  to  the  matters  in  dispute  in  the  action,  which  are,  or 
have  been  in  his  possession.  He  must  describe  them  with 
particularity  sufficient  to  identify  them  hereafter,  should  the 
Coui"t  think  fit  to  order  any  of  them  to  be  produced.     {Tat/lor 
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V.  Batten,  4  Q.  B.  D.  85  ;  48  L.  J.  Q.  B.  72.)  He  must  also 
specify  which,  if  any,  he  objects  to  produce  (Order  XXXI. 
r.  ]3),  aud  on  what  grounds  he  so  objects.  He  must  specify 
all  material  documents,  whether  he  objects  to  produce  them  or 
not ;  but  immaterial  documents  he  should  altogether  omit. 
Any  document  wliicli  he  sets  out  he  thereby  admits  to  be 
material.  Hence  he  should  make  no  reference  in  his  affidavit 
to  any  document  which  he  honestly  believes  to  be  irrelevant 
to  the  action.  Every  document  which  will  throw  any  light  on 
any  part  of  the  ease  is  material,  and  must  be  disclosed.  K 
some  portion  of  a  document  or  book  is  relevant  and  the  rest 
not,  he  must  specify  which  portions  lie  admits  to  be  relevant ; 
he  has  the  document  or  book  in  his  possession,  and  he  must 
therefore  take  upon  himself  the  responsibility  of  stating  on 
oath  which  parts  do  and  which  do  not  relate  to  the  matters  in 
question.  {Yorks/rire  Provident  Co.  v.  Gilbert,  (1895)  2  Q,.  B. 
148,  153  ;  64  L.  J.  Q.  B.  578.)  But  discovery,  and  inspection, 
too,  are  strictly  limited  to  the  matters  in  issue  in  the  action. 
Thus,  if  either  party  has  delivered  particulars  he  will  only  be 
entitled  to  discovery  of  such  documents  as  are  relevant  to  the 
matters  specified  in  such  particulars.  {lb.)  And  the  pro- 
prietor of  a  newspaper  sued  for  a  libel  which  has  appeared  in 
his  columns  need  not,  as  a  rule,  disclose  the  manuscript  from 
which  he  printed  the  libel.  {Ilope  v.  Brash,  (1897)  2  Q.  B. 
188;  Kelly  y.  Colhoun,  (1899)  2  Ir.  E.  199.) 

An  Affidavit  of  Documents  is  generally  in  the  form  shown 
in  Precedent,  No.  113.  It  has  two  schedules,  and  the  first 
schedule  has  two  parts.  In  Schedule  I.,  Part  1,  the  deponent 
sets  out  the  documents  which  he  has  in  his  possession  and  is 
willing  to  produce ;  in  Part  2,  the  documents  which  he  has  in 
his  possession  and  refuses  to  produce.  In  Schedule  II.  he  sets 
out  documents  which  he  once  liad  in  his  possession,  but  has 
not  now.  The  reasons  for  which  he  refuses  production  he 
states  in  the  body  of  the  affidavit. 
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Claim  of  Frivilege. 

The  fact  that  a  document  was  -^Titten  on  a  privileged 
occasion,  in  the  special  sense  in  which  that  term  is  used  in 
actions  of  defamation,  is  no  reason  for  refusing  to  produce  it ; 
it  is  not  on  that  ground  privileged  from  inspection.  ( Wehh  v. 
East,  5  Ex.  D.  23, 108  ;  49  L.  J.  Ex.  250.)  But  there  are  seven 
grounds  on  which  production  may  be  lawfully  refused  : — 

1.  Documents  of  Title. — No  party  need  produce  any  document 
which  he  can  swear  to  relate  solely  to  his  own  title  to  any  real 
property,  corporeal  or  incorporeal,  and  to  contain  nothing 
which  tends  to  establish  the  title  of  his  opponent.  {Egreniont 
Burial  Board  v.  Egreniont  Iron  Ore  Co.,  14  Ch.  D.  158 ;  Morris 
V.  Edwards,  15  App.  Cas.  309.)  If,  however,  the  documents  are 
material  to  his  opponent's  title,  the  deponent  must  disclose  them, 
even  though  he  be  a  purchaser  for  value  without  notice.  (Ind, 
Coojic  4*  Co.  V.  Emmerson,  12  App.  Cas.  300.) 

2.  Deponenfs  ouii  Case. — Any  document  is  also  privileged 
from  production  which  the  deponent  can  swear  to  relate 
solely  to  his  own  case,  and  to  contain  nothing  to  assist  his 
opponent's  case  or  to  impeach  his  own.  {Beu-ic];e  v.  Graham, 
7  Q.  B.  D.  400  ;  Budden  v.  Wilhnson,  (1893)  2  Q.  B.  432 ; 
Frankenstein  v.  Gavin,  (1897)  2  Q.  B.  62  ;  Att.-Gcn.  v.  Newcastle- 
upon-Tyne,  (1899)  2  Q.  B.  478 ;  Johnson  v.  Whitaker,  90  L.  T. 
535.) 

3.  Communications  between  Solicitor  and  Client. — Any  docu- 
ment which  a  man  at  any  time  prepared  in  order  that  his 
solicitor  might  advise  him  on  the  facts  stated  therein,  or  that 
it  might  be  submitted  to  counsel  for  his  advice,  is  privileged 
from  production,  although  it  is  alleged  to  contain  a  libel  on 
his  opponent  [Loivden  v.  Blakej/,  23  Q.  B.  D.  332 ;  58  L.  J.  Q.  B. 
617),  and  although  it  was  prepared  before  the  present  or  any 
litigation  was  contemplated.  {3Iinet  v.  Morgan,  L.  E.  8  Ch. 
361 ;  42  L.  J.  Ch.  627.)     So  are  all  documents  prepared  by  a 
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solicitor  with  a  view  to  the  pending  or  some  previous  litigation. 
{Calcraft  v.  Gimt,  (1898)  1  Q.  B.  759  ;  Goklstonc  v.  Williams, 
Deacon  8f  Co.,  (1899)  1  Ch.  47  ;  Ainsicorth  v.  WihUnrj,  (1900) 
2  Ch.  315.)  So  are  all  opinions  of  counsel.  Thus  a  plaintiff 
fluing  in  forma  paiiperi-s  cannot  Le  ordered  to  produce  for 
inspection  by  the  defendant  the  case  laid  before  counsel  under 
Order  XVI.  r,  23,  and  his  opinion,  thereon,  even  though  he 
has  made  them  exhibits  to  his  affidavit  filed  in  accordance 
with  Order  XVI.  r.  24.  {Sloane  v.  Britain  SteamsJiip  Co., 
Limited,  (1897)  1  Q.  B.  185.)  But  when  in  an  action  it  is 
specifically  alleged  with  some  show  of  reason  that  the  defendant 
has  been  guilty  of  a  crime,  or  of  some  definite  fraud  not 
amounting  to  a  crime,  communications  between  him  and  his 
solicitor  relating  to  the  alleged  crime  or  fraud  or  to  its  subject- 
matter,  are  not  pri\dleged  from  production  merely  because 
they  passed  between  solicitor  and  client,  even  though  it  be  not 
alleged  that  the  solicitor  was  a  party  to  the  alleged  crime  or 
fraud.  {Post let Incaite  v.  Richnan,  35  Ch.  D.  722;  Williams  v. 
■Quebrada,  (1895)  2  Ch.  751;  73  L.  T.  397;  Bullivant  v.  Att.~ 
•Gen.  for  Victoria,  (1901)  A.  C.  196.) 

4.  Documents  prepared  with  a  view  to  Litigation. — All  docu- 
ments which  are  called  into  existence  solely  for  the  purpose  of 
•assisting  the  deponent  or  his  legal  advisers  in  any  actual  or 
•anticipated  litigation  are  privileged  from  production.  Thus 
all  proofs,  briefs,  draft  pleadings,  &c.,  are  privileged,  but  not 
•counsel's  indorsement  on  the  outside  of  his  brief.  [Walsham 
T.  Stainton,  2  H.  &  M.  1 ;  12  W.  E.  199  ;  Me//oll  v.  Jones, 
2  H.  &  M.  588  ;  13  W.  R.  451.)  So  are  all  papers  prepared 
by  any  agent  of  the  party  for  the  use  of  his  solicitor  for  the 
purposes  of  the  action,  provided  such  action  be  then  commenced, 
or  at  least  imminent.  {Jl^Corcpiodalc  v.  Bell,  1  C.  P.  D.  471  ; 
45  L.  J.  C.  P.  329  ;  Southwark  and  Vauxhall  Water  Co.  v. 
Quick,  3  Q.  B.  D.  315  ;  47  L.  J.  Q.  B.  258.)  But  the  privilege 
does  not  extend  to  advisers  who  are  not  legal.  {Slade  v.  Tucker, 
14  Ch.  D.  824;    Tohahin   v.  Dublin   Southern   Tramwaijs   Co., 
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(1905)    2   Ir.   R.   58.)      Nor  to   letters   passing  between   co- 
defendants.     [Rochefoucauld  v.  Boustead,  (1897)  1  Ch.  196.) 

5.  Incriwinating  Documents. — It  is  also  a  ground  of  privilege 
tliat  the  documents,  if  produced,  would  tend  to  criminate  the 
party  producing  them.  But  a  party  cannot  refuse  to  make  an 
affidavit  of  documents  on  the  ground  that  he  might  thereby 
criminate  himself.  He  must  take  the  objection  in  the  affidavit. 
{Similes  V.  Grosvenor  Hotel  Co.,  (1897)  2  Q.  B.  130;  National,  8fc. 
V.  Smithies,  121  L.  T.  Journal,  247.)  He  alone  can  raise  the  objec- 
tion, and  he  must  do  so  on  oath  and  in  terms  clear  and  express. 
It  is  not  sufficient  for  him  to  swear  merely  :  "  the  production  will^ 
to  the  best  of  my  information  and  belief,  tend  to  criminate  me.'^ 
{Roe  V.  New  York  Press,  75  L.  T.  Jom-nal,  31.)  But  no  order 
for  discovery  of  documents  will  be  made  against  the  defendant 
in  an  action  brought  to  recover  possession  of  demised  premises, 
on  the  groimd  of  an  alleged  forfeiture  by  breach  of  covenant. 
{:Earl  of  Mcxborough  v.  Whitioood,  (1897)  2  U.  B.  Ill  ;  over- 
ruling Seaward  v.  Bennington,  44  W.  E.  696 ;  and  see  Miller 
V.  Waterford  Harbour  Commissioners,  (1904)  2  Ir.  E,.  421.) 

6.  Documents  u-hich  are  the  Property  of  a  Third  Person. — A 
man  cannot  be  compelled  to  produce  documents  which  he  holds 
merely  as  agent  or  trustee  for  another,  if  the  true  owner  objects 
to  their  production.  Thus,  if  an  action  be  brought  against  the 
secretary  of  a  company,  he  will  not  be  ordered  to  produce  any 
document,  which  is  the  property  of  the  company,  if  the 
directors  forbid  it.  The  steward  of  a  manor  may  refuse  to 
produce  the  court  rolls,  if  the  lord  objects  to  their  production. 
So,  too,  a  solicitor  who  is  a  party  to  an  action  may  refuse  to 
produce  documents  of  which  he  is  in  possession  solely  as 
solicitor  for  a  client.  {Procter  v.  Smiles,  2  Times  L.  R.  474  ; 
Ward  V.  Marshall,  3  Times  L.  R.  578.)  But  no  privilege  can 
be  claimed  for  private  letters  written  to  the  deponent  by  a 
stranger  to  the  suit,  even  though  they  are  expressed  to  be 
written  in  confidence,  and  the  writer  forbids  their  production. 
{Hopkinson  v.  Lord  Burghley,  L.  R.  2  Ch.  447  ;  36  L.  J.  Ch.  504  ; 
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and  see  M' Corquodale  v.  BcU,  1  C.  P.  D.  471 ;  45  L.  J.  C.  P. 
329.) 

7.  State  Documentfi. — Sometimes,  also,  production  is  refused 
on  the  ground  of  public  policy  and  convenience.  This  can  only 
be  where  one  party  to  the  suit  is  officially  in  possession  of  State 
documents  of  importance.  If  the  defendant  be  a  subordinate 
officer  of  a  public  department  sued  in  his  official  capacit}-,  he 
cannot  on  his  own  authority  claim  privilege  on  the  ground  of 
public  policy ;  production  can  only  be  refused  on  that  groimd 
by  the  head  of  the  department.  {Beafnon  v.  Slicnc,  5  H.  &  N.  838  ; 
29  L.  J.  Ex.  430.)  But  it  is  not  necessary  that  the  head  of  the 
department  should  himself  make  an  affidavit ;  so  long  as  it  is. 
made  clear  to  the  Court  that  the  mind  of  the  responsible 
person  has  been  brought  to  bear  upon  the  question,  the  objec- 
tion ^vill  be  upheld.  {Kain  v.  Farrer,  37  L.  T.  469 ;  II.M.S. 
Bellerophon,  44  L.  J.  Ad.  5;  Ilennessi/  v.  Wright  (No.  1)^ 
21  Q.  B.  D.  509;  57  L.  J.  Q.  B.  530;  Ford  v.  Blest,  6 
Times  L.  P.  295;  In  re  Joseph  Harejreaves,  Ltd.,  (1900) 
1  Ch.  347.) 

Further  (Did  better  Affidctrit. 

An  affidavit  which  omits  all  reference  to  the  documents- 
which  the  deponent  once  had,  but  has  not  now,  in  his  posses- 
sion will  be  deemed  an  insufficient  compliance  with  the  order^ 
and  a  further  and  better  affidavit  will  be  ordered.  ( Wagste/ff'e 
v.  Anderson,  39  L.  T.  332.)  But  if  an  affidavit  of  documents- 
be  drawn  up  in  proper  form,  it  is  as  a  rule  conclusive.  Xo 
affidavit  in  repl}'  thereto  will  be  permitted.  If,  however,  it 
can  be  shown  from  the  affidavit  of  documents  itself,  or  from 
the  documents  disclosed  in  it,  or  from  any  admission  on  liis 
pleadings,  that  the  deponent  has  in  his  possession  other 
material  documents  which  he  has  not  disclosed,  a  further 
affidavit  will  be  ordered.  {Welsli  Steam  Coal  Collieries^  Ltd. 
V.  Gashell,  36  L.  T.  352  ;  Johnson  v.  Smith,  25  W.  K.  539 ; 
36  L.  T.  741.] 
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Production  and  Inspection. 

A  Master  at  Chambers  may  at  any  stage  of  the  action  order 
the  production  by  any  party  on  oath  of  such  of  the  documents 
in  his  possession  or  power  relating  to  any  matter  in  issue  in  the 
action,  as  the  Master  shall  think  right ;  and  may  deal  with  such 
documents  when  produced  in  such  manner  as  shall  appear  just. 
(Order  XXXI.  r.  14.)  The  party  producing  any  book  or  docu- 
ment may  seal  or  cover  up  any  part  which  he  can  swear  is  not 
material  to  any  issue  in  the  action.  {Blanc  v.  Biwrotcs,  12  Times 
L.  E.  521 ;  Graham  v.  Sutton  ^^  Co.,  (1897)  1  Ch.  761  ;  76 
L.  T.  369.)  It  is  not  an  answer  to  an  application  for  produc- 
tion of  documents  that  they  are  in  the  hands  of  the  deponent's 
former  solicitors,  who  claim  a  lien  over  them  for  costs,  and 
that  he  disjDutes  the  bill;  but  the  order  for  production  will 
contain  liberty  to  apply  in  case  he  really  cannot  obtain  the 
documents.     {Lewis  v.  Pou-ell,  (1897)  1  Ch.  678  ;  76  L.  T.  282.) 

The  inspecting  party  is  entitled  to  make  a  copy  of  any  docu- 
ment produced  to  him.  {Ormcrod,  Grierso)i  8^  Co.  v.  St.  George's 
Ironworks,  (1905)  1  Ch.  505.)  In  a  proper  case  (e.//.,  where  one 
party  denies  that  he  wrote  an  important  document  which  purports 
to  be  in  his  handwriting),  the  Master  will  order  the  party  in 
possession  of  the  document  to  permit  his  opponent  to  take  photo- 
graphic or  facsimile  copies  of  it ;  of  course  at  his  own  expense. 
{Baveu  y.  Pemherton,  11  C.  B.  N.  S.  628;  Lewi.s  v.  Earl  of 
Londcshorough,  (1893)  2  Q.  B.  191  ;  62  L.  J.  U.  B.  452.) 

Under  rule  18  of  the  same  Order,  the  Master  may  make 
an  order  for  the  inspection  of  any  document  in  such  place  and 
in  such  manner  as  he  may  think  fit,  provided  such  inspection 
be  necessary  for  disposing  fairly  of  the  action,  or  will  save 
costs.  It  is  on  an  application  under  this  rule  that  the  validity 
of  any  claim  of  privilege  from  inspection  is  generally  tested. 
The  Master  may  now  himself  in  every  case  inspect  the  docu- 
ment, if  ho  thinks  fit.  (Rule  19a  (2)  ;  EJiruHDin  v.  EJirmann, 
(1896)   2  Ch.  826  ;  Gu  L.  J.  Ch.   889.)     Otherwise  the  only 
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question  is  whether  the  deponent  has  in  his  affidavit  said 
enough  about  the  document  to  entitle  him  to  refuse  produc- 
tion ;  unless  the  Master  is  satisfied  that  the  deponent  has 
misrepresented  or  misconceived  its  effect.  {Roberts  v.  Oppcn- 
heim,  26  Ch.  D.  724.)  An}^  party  to  the  action  may  also 
be  ordered  to  attend  at  any  stage  of  the  proceedings  for  the 
purpose  of  producing  any  document  named  in  the  order. 
(Order  XXVII.  r.  7 ;  Straker  v.  Ecynolds,  22  Q.  B.  D.  262  ; 
58  L.  J.  Q.  B.  180  ;  Elder  v.  Carter,  25  Q.  B.  D.  194 ;  59 
L.  J.  Q.  B.  281.)  A  j)erson  not  a  party  to  the  action  may  be 
ordered  to  attend  and  produce  certain  books  and  documents 
before  an  examiner  aj^pointed  by  the  Court.  {Zumbeck  v.  Biygs, 
48  W.  R.  507 ;  82  L.  T.  654.) 


(  268    ) 


Chapter  XVII. 
INTERROaATORIES. 

Besides  Discovery  of  Documents  tlie  parties  may  also 
require  Discovery  of  Facts.  lucleed,  they  will  especially 
require  this  in  those  cases  where  there  are  no  material 
documents  to  be  disclosed.  For  it  is  in  those  very  cases 
that  there  is  almost  sm^e  to  be  a  conflict  of  evidence ;  and 
that  makes  it  all  the  more  desirable  for  the  parties  to  ascer- 
tain before  the  hearing  what  are  the  exact  points  on  which 
there  will  be  this  conflict.  Take,  for  instance,  an  action  for 
personal  injuries  caused  by  a  collision  on  a  railway.  There 
are  often  no  documents  existing  which  throw  any  light  on 
such  a  matter.  Yet  it  is  most  important  for  the  plaintiff  to 
know  before  he  comes  into  Court  whether  at  the  trial  the 
defendants  will  seriously  contend  that  no  such  collision  ever 
took  place,  or  that  the  plaintiff  was  not  a  passenger  in  either 
train  on  the  day  of  the  collision,  or  that  he  was  not  injured 
thereby.  The  Court  in  a  proper  case  allows  one  party  to 
administer  a  string  of  questions  to  the  other,  and  compels 
that  other  to  answer  them  on  oath  before  the  trial,  subject  to 
certain  restrictions  ;  and  the  admissions  obtained  by  means  of 
these  "  Interrogatories  "  often  save  trouble  and  expense  in  pre- 
paring for  the  trial.  As  a  rule,  it  is  prudent,  if  there  be  time, 
to  obtain  discovery  of  documents  first,  and  to  administer  inter- 
rogatories afterwards.  Inspection  of  the  documents  disclosed 
may  render  unnecessary  some  of  the  proposed  interrogatories. 

On  any  summons  for  directions  either  party  may  apply  to 
the  Master  for  leave  to  deliver  interrogatories  to  his  opponent, 
who  must  answer  them  within  ten  days,  or  within  such  other 
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time  as  may  be  allowed.  (Order  XXXI.  rr.  1,  8.)  As  a  rule, 
except  by  consent,  such  leave  will  not  be  given  before  the 
Defence  is  delivered.  The  particular  interrogatories  pro- 
posed to  be  delivered  must  be  submitted  to  the  Master.  In 
deciding  upon  such  application,  the  Master  will  take  into 
account  any  offer,  which  may  be  made  by  the  party  sought  to 
be  inteiTOgated,  to  deliver  particulars,  or  to  make  admissions, 
or  to  produce  documents  relating  to  the  matters  in  question, 
or  any  of  them ;  and  leave  will  be  given  as  to  such  only  of 
the  interrogatories  submitted  as  the  Master  shall  consider 
necessary  either  for  disposing  fairly  of  the  matter  or  for  saving 
costs.  (Order  XXXI.  r.  2.)  Moreover,  the  party  interrogating 
must,  before  delivering  the  interrogatories  to  his  opponent,  pay 
into  the  "  Security  for  Costs  Account,"  to  abide  further  order, 
a  sum  of  money  fixed  by  the  Master,  generally  not  less 
than  5/.  (r.  26).  Leave  will  not  be  given  to  administer 
interrogatories  in  a  penal  action  {Martin  v.  Treacher,  16 
Q.  B.  D.  507 ;  bb  L.  J.  Q.  B.  209  ;  Jones  v.  Jones,  22  Q.  B.  D. 
425 ;  58  L.  J.  Q.  B.  178 ;  Hohbs  ^'  Co.  v.  Hudson,  25  Q.  B.  D. 
232;  63  L.  T.  215);  nor  in  any  action  for  moneys  forfeited 
under  sect.  58  of  the  Patents,  Designs  and  Trade  Marks  Act, 
1883  (46  &  47  Yict.  c.  57).  {Saunders  v.  Weil,  (1892)  2  Q.  B. 
321 ;  62  L.  J.  Q.  B.  37.) 

The  object  of  interrogating  is  twofold :  first,  to  obtain 
admissions  to  facilitate  the  proof  of  your  own  case ;  secondly, 
to  ascertain,  so  far  as  you  may,  the  case  of  your  opponent. 
There  is  therefore  some  art  required  in  drawing  interrogatories. 
Think  rather  of  the  answer  the  defendant  will  probably  give 
you  than  of  the  answer  which  you  are  instructed  he  ought  to 
give.  The  defendant's  version  of  the  matter  must  differ  from 
the  plaintiff's  version,  and  your  object  is  to  discover  precisely 
where  and  to  what  extent  they  differ.  Your  questions 
then  should  be  framed  so  as  to  elicit,  if  possible,  the 
admission   you   desire ;    and    at   the    same   time,  failing   that 
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admission,  to  get,  at  all  events,  some  definite  statement  sworn 

to,   from    which    the    party    interrogated    cannot   afterwards 

diverge.     Leave   him  no  loophole  of  escape.     If  he  will   not 

answer  the  question  your  way,  still  at  least  find  out  how  far 

he  is  prepared  to  go  in  the  opposite  direction.     To  secure  this, 

it  is   well   to  ask  a  series   of   short  questions,  not   one   long 

question.     Each  additional  detail  should  be  put  in  a  question 

by  itself. 

Illustrations, 

Thus,  if  you  are  instructed  that  the  plaintiff  gave  evidence  in  the 
Bankruptcy  Coiu't,  in  the  presence  of  a  Mr.  Henderson,  that  a  certain 
cheque  was  in  the  handwriting  of  the  defendant,  it  will  be  of  little  use  to 
ask  merely :  "  Did  you  not  state  on  oath,  in  the  Bankruptcy  Court,  in  the 
presence  of  J.  Henderson,  that  the  said  cheque  was  in  the  defendant's 
handwriting?"  as  the  plaintiff  will  simply  answer  "No."  Nor  will  it 
avail  to  add  to  the  above  question  the  Chancery  phi'ase,  "  Or  how  other- 
wise ?"  The  only  way  to  discover  precisely  what  it  is  the  plaintiiS  denies 
is  to  split  the  question  up  into  several — ' '  Were  you  not  examined  as  a 
witness  in  the  Bankruptcj^  Court  on  the  loth  of  May,  1896,  or  some  other 
and  what  day?  "Was  not  a  cheque  then  and  there  produced  to  you? 
Was  not  the  said  cheque  the  one  mentioned  in  paragraph  4  of  the  State- 
ment of  Claim,  or  some  other  and  what  cheque  ?  Did  you  not  state  that 
such  cheque  was  in  the  handwriting  of  the  defendant  ?  Did  you  not  state 
so  on  oath  ?  Did  you  not  state  so  in  the  presence  of  one  John  Hender- 
son ?    If  nay,  in  whose  handwriting  did  you  state  the  said  cheque  to  be  ? 

Here  is  a  bad  interrogatory :  ' '  Do  you  deny  that  the  delay  occasioned 
in  the  signing  of  the  contract  for  the  sale  of  the  said  brewery  to  the  said 
pui'chasers  arose  wholly  or  in  part  from  the  fact  that  the  '  tied  houses ' 
alleged  to  be  connected  with  the  said  brewery  were  not  in  your  possession 
or  connected  with  the  said  brewery  ?"  This  should  be  split  up  into  eight 
or  nine  separate  questions.  As  it  stands,  it  assumes  the  existence  of 
numerous  facts,  each  of  which  may  be  in  dispute.  Possibly  only  one  of 
them  may  be  really  in  dispute,  but  an  interrogatory  in  this  shape  will  not 
help  you  to  ascertain  which  one  that  is. 

And  see  Precedents,  Nos.  114 — 117. 

Wltat  Interrogatories  are  Admissible. 

There  are  certain  rules  which  determine  what  interrogatories 
may  be  administered  and  what  not : — 

1.  Interrogatories  must  be  relevant  to  the  matters  in  issue. 
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Not  every  question  wliicli  could  be  asked  a  witness  in  the  box 
may  be  put  as  an  interrogatory.  Thus,  questions  which  are 
only  put  to  test  the  credibility  of  the  witness  (questions  "to 
credit,"  as  they  are  called)  will  not  be  allowed,  although  of 
course  they  may  be  asked  in  cross-examination.  [AWiuscn  v. 
Lahouchrrc,  3  Q.  B.  D.  654 ;  47  L.  J.  Ch.  819 ;  and  see  the 
concluding  words  of  Order  XXXI.  r.  1.)  "We  have  never 
allowed  interrogatories  jnerely  as  to  the  credibility  of  a  party 
as  a  witness."  {Per  Cockburn,  C.  J.,  in  LahoucJtere  v.  S/iatc, 
41  J.  P.  788.)  Again,  no  question  need  be  answered  which 
is  not  put  bond  fide  for  the  purposes  of  the  present  action,  but 
with  a  view  to  future  litigation.  Interrogatories  will  not  be 
allowed  if  their  object  be  only  to  establish  certain  facts  which, 
if  proved,  would  be  no  defence  in  law  to  the  action.  {Roger h  ^' 
Co.  V.  Lambert  Sf  Co.,  24  Q.  B.  D.  573 ;  59  L.  J.  Q.  B.  259.) 

Illustrations. 

The  publisher  of  a  newspaper  must  answer  tlie  interrogatory:  "Was 
not  the  passage  set  out  in  paragraph  3  of  the  Statement  of  Claim  intended 
to  apply  to  the  plaintiff  ?  "  But  he  need  not  answer  the  further  question, 
"  if  not,  say  to  whom  ?  "  ;  as,  if  the  passage  did  not  apply  to  the  plaintiff, 
it  is  immaterial  to  whom  it  referred,  so  far  as  the  present  action  is 
concerned. 

Wilton  V.  Brignell,  (1875)  W.  N.  239. 
If  the  proprietor  of  a  newspaper  accepts  liability  for  a  libel  published 
in  his  paper,  he  cannot,  as  a  rule,  be  interrogated  as  to  the  name  of  the 
•writer  of  the  libel,  or  as  to  the  sources  of  his  information. 

Eennessy  v.  Wright  (No.  2),  24  Q.  B.  D.  445,  n. ;  36  W.  E.  879. 
Gibson  v.  Evcms,  23  Q.  B.  D.  384 ;    58  L.  J.  Q.  B.  612  ;    61  L.  T. 

388. 
Hope  V.  Brash,  (1897)  2  Q.  B.  188;  G6  L.  J.  Q.  B.  653;  45  W.  E. 
659 ;  76  L.  T.  823. 
So  a  defendant  cannot  bo  asked,  "If  you  did  not  print  the  libel,  did 
M'C.  &  Co.,  or  some  other  and  what  firm,  print  it  ?  " 

Pankhurst  v.  Wighton  &  Co.,  2  Times  L.  E.  745. 
An  action  was  brought  for  a  declaration  that  a  piece  of  land  which  had 
been  purchased  by  the  defendant  and  C.  in  1873  was  purchased  by  them 
as  co-partners,  and  for  accounts  of  the  partnershij),  &c.     The  defendant 
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denied  th.e  partnership.  The  plaintii¥  interrogated  the  defendant  as  to 
other  purchases  of  land  made  by  him  and  0.  both  before  and  after 
1873,  in  order  to  prove  that  they  had  been  co-partners  in  these  other 
purchases.  Held,  that  these  interrogatories  were  irrelevant  to  the  issue 
in  the  action  and  oppressive,  and  that  they  ought  not  to  be  allowed. 

Ktimedij  V.  Dodson,  (1895)  1  Ch.  334  ;  64  L.  J.  Ch.  2d7  ;  43  W.  E. 
259;  72  L.  T.  172. 
Interrogatories  asking  plaintiff  whether  similar  charges  had  not  been 
made  against  him  jareviously  in  a  newspaper,  and  whether  he  had  con- 
tradicted them  or  taken  any  notice  of  them  on  that  occasion,  are  clearlj' 
irrelevant, 

Panhhurst  v.  Hamilton,  2  Times  L.  E.  682. 

But  interrogatories  are  not,  like  pleadings,  confined  to  the 
material  facts  on  which  the  parties  intend  to  rely ;  they 
should  be,  and  generally  are,  directed  to  the  evidence  by  which 
it  is  desired  to  establish  such  facts  at  the  trial.  {Aff.-Gen.  v. 
GasMll,  20  Ch.  D.  519  ;  51  L.  J.  Ch.  870.)  Either  party  may 
interrogate  as  to  any  link  in  the  chain  of  evidence  necessary  to 
substantiate  his  case  ;  the  question  is  relevant  as  leading  up  to 
a  matter  in  issue  in  the  action. 

Illustrations. 

If  the  defendant  denies  that  he  wrote  a  material  document,  he  may  be 
asked  whether  other  docimients  produced  to  him  are  not  in  his  hand- 
writing, though  such  other  documents  have  nothing  to  do  with  the  action, 
but  will  only  be  used  for  comparison  of  handwriting. 

Jones  v.  Richards,  15  Q.  B.  D.  439 ;  1  Times  L.  E.  660. 
So  a  defendant,  who  has  pleaded  that  his  words  are  true,  may  inter- 
rogate as  to  any  fact  material  to  his  case  on  that  issue. 

Marriott  v.  Chamberlain,  17  Q.  B.  D.  154;  55  L.  J.  Q.  B.  448. 
So,  if  the  occasion  be  privileged,  either  party  may  interrogate  the  other 
with  a  view  of  j)roving  or  disproving  malice. 

Cooper  V.  Blackmore  and  others,  2  Times  L.  E.  746. 
Martin  and  Wife  v.  British  Museum,  10  Times  L.  E.  215. 
Car7/ll  v.  Daily  Mail  PuUisMng  Co.  Ltd.,  90  L.  T.  307. 
Where  the  defendant  in  an  action  of  libel  or  slander  has  pleaded  that  he 
published  the  words  complained  of  "in  good  faith  and  without  malice" 
or  "in  the  lionest  belief  that  they  were  true,"  ho  may  be  asked  what 
information  he  had  at  the  date  of  publication  that  induced  him  to  believe 
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that  the  words  wore  true,  and  what  stops,  if  any,  he  had  taken,  before 
publishing  the  words,  to  ascertain  whether  they  were  true  or  not. 
Elliott  V.  Garrett,  (1902)  1  K.  B.  870;  86  L.  T.  441. 
Saunderson  v.  Baron  Von  Radeck,  (1905)  119  L.  T.  Jo.  33  (H.  L.). 
He  may  also,  as  a  general  rule,  be  asked,  "From  whom  did  you  obtain 
such  information  ?  " — unless  the  Court  is  satisfied  that  this  interrogator}' 
is  not  put  bond  fide  for  the  purposes  of  the  pending  action,  but  with  a  view 
to  future  litigation. 

White  &  Co.  V.  Credit  Reform  Assoc,  Ld.,  (1905)  1  K.  B.  653. 
Edmondson  v.  BivJi  &  Co.,  Ld.,  (1905)  2  K.  B.  523  ;  93  L.  T.  462, 
In  actions  against  newspapers,  however,  this  question  in  the  absence  of 
special  circumstances  is  not  allowed. 

Piymoidh  Mutual  Co-operative  Society,  Ld.  v.  Traders'  FuhlisJiiK;/ 
Association,  Ld.,  (1906)  1  K.  B.  403. 

In  some  eases  also  interrogatories  are  admissible  as  to  matters 
which  are  only  relevant  in  aggravation  or  mitigation  of  damages. 

Illustrations. 

"Where  the  defendant  has  delivered  a  notice  in  mitigation  of  damages 
under  Order  XXXVI.  r.  37,  he  may  administer  interrogatories  to  the 
plaintiff,  as  to  the  matters  referred  to  in  such  notice.  [And,  I  presvime, 
the  plaintiff  may  also  interrogate  the  defendant  on  such  matters,  though 
not  perhaps  with  the  same  minuteness.] 

Scaife  v.  Kempe  &  Co.,  (1892)  2  Q.  B.  319 ;   61  L.  J.  Q.  B.  515. 
A  plaintiff  is  entitled  to  obtain  an  approximate  statement  in  round 
numbers  of  the  ciixulation  of  any  obscure  newspaper,  in  which  a  libel  has 
appeared.    But  in  the  case  of  any  well-known  London  or  pi'ovincial  news- 
paper such  an  interrogatory  would  be  held  unnecessary  and  vexatious. 

Whittaker  v.  "  Scarhorough  Post,"  (1896)  2  Q.  B.  148;  65  L.  J. 
Q.  B.  564;  44  W.  E.  657;  74  L.  T.  753. 

Rumney  v.  Walter,  61  L.  J.  Q.  B.  149 ;  40  W.  E.  174. 

James  v.  Carr,  7  Times  L.  E.  4. 

Overruling  on  this  point,  Parndl  v.  Walter,  24  Q.  B.  D.  441. 
Prior  to  the  passing  of  the  Law  of  Libel  Amendment  Act,  1888,  inter- 
rogatories were  disallowed  which  asked  the  plaintiff  for  particulars  of 
sums  already  recovered  by  him  in  other  actions  in  respect  of  other 
publications  of  the  same  libel.  But  now  such  interrogatories  would,  it  is 
submitted,  bo  admissible  under  sect.  6  of  that  Act. 

Tucker  v.  Lanson,  2  Times  L.  E.  593. 

2.  The  party  interrogating  may  put  his  whole  case  to  his 
opponent  if  he  thinks  fit,  though  it  is  not  always  wise  to  do  so ; 

O.P.  T 
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he  may  also  interrogate  in  full  detail  as  to  matters  common  to 
tlie  case  of  both  parties ;  but  he  is  not  entitled  to  obtain  more 
than  an  outline  of  his  opponent's  case.  He  may  interrogate  as 
to  "  anything  which  can  be  fairly  said  to  be  material  to  enable 
him  either  to  maintain  his  own  case  or  to  destroy  the  case  of  his 
adversary."  [Per  Lord  Esher,  M.  R.,  in  Henncssy  v.  Wright 
(No.  2),  24  Q.  B.  D.  at  p.  447,  n.)  He  can  compel  his  adver- 
sary to  disclose  the  facts  on  which  he  intends  to  rely,  but  not 
the  evidence  by  which  he  proposes  to  prove  those  facts.  He 
cannot  claim  to  "  see  his  opponent's  brief,"  or  ask  him  to  name 
the  witnesses  whom  he  means  to  call  at  the  trial.  The  party 
interrogating  may  ask  anything  to  make  out  his  own  case  or 
answer  his  opponent's  case ;  he  is  entitled  to  know  precisely 
what  is  the  charge  made  against  him,  and  what  is  the  case 
which  he  will  have  to  meet.  But  he  is  not  entitled  to  discover 
in  what  way  his  opponent  intends  to  prove  his  case.  {Eade 
V.  Jacobs,  3  Ex.  D.  335 ;  47  L.  J.  Ex.  74 ;  Johns  v.  James,  13 
Ch.  D.  370 ;  Ashley  v.  Taylor,  37  L.  T.  522 ;  (C.  A.)  38  L.  T. 
44 ;  Ridgicay  v.  Smith  ^  Son,  6  Times  L.  R.  275.) 

Illustrations. 
In  an  action  for  the  recovery  of  land,  the  defendant  is  entitled  to  know 
the  facts  showing  the  nature  of  the  plaintiff's  title,  and  he  may,  there- 
fore, administer  to  the  plaintiff  interrogatories  as  to  the  links  through 
which  he  traces  his  pedigree,  &c. ;  but  he  is  not  allowed  to  inquire  into 
the  evidence  by  which  the  plaintiff  seeks  to  prove  his  title. 

FUtcroft  V.  Fletcher,  11  Ex.  543;  25  L.  J.  Ex.  94. 

Horton  v.  Bott,  2  H.  &  N.  249 ;  26  L.  J.  Ex.  267. 

Stoate  V.  Rew,  14  0.  B.  N.  S.  209 ;  32  L.  J.  C.  P.  160. 

Garland  v.  Oram,  55  J.  P.  374. 
The  plaintiff  in  such  an  action  is  entitled  to  interrogate  the  defendant 
on  all  matters  relevant  to  his  own  case ;  and  he  will  not  be  deprived  of 
that  right  merely  because  such  discovery  may  have  the  effect  of  disclosing 
the  defendant's  case.  But  he  cannot  compel  the  defendant  to  disclose  any 
matter  which  relates  exclusively  to  his  own  title. 

Iijell  V.  Eenne<hj,  8  App.  Cas.  217 ;  52  L.  J.  Ch.  385. 

Eiire  v.  Rodgers,  40  W.  R.  137. 

Fye  v.  BuiterfieU,  5  B.  &  S.  829 ;  34  L.  J.  Q.  B.  17;  13  W.  R.  178. 

Miller  v.  Kirivan,  (1903)  2  Ir.  E.  118. 
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A  party  cannot  be  asked  to  give  tlie  names  of  those  who  were  present 
"when  any  material  act  was  done.  This  would  be  asking  him  to  name  his 
•witnesses. 

Eade  y.  Jacobs,  3  Ex.  D.  335 ;  47  L.  J.  Ex.  74 ;  26  W.  E.  159. 

But  if  the  party  interrogating  is  in  other  respects  entitled  to  certain 
information,  he  will  not  be  debarred  from  it  merely  because  supplying  it 
will  necessarily  disclose  the  names  of  persons  whom  the  party  interrogated 
may  hereafter  wish  to  call  as  his  witnesses,  or  otherwise  give  some  clue  to 
liis  evidence. 

Marriott  v.  ChamherJain,  17  Q.  B.  D.  154;  55  L.  J.  Q.  B.  448. 

Birch  V.  Mather,  22  Ch.  D.  629 ;  52  L.  J.  Ch.  292. 

McCoUa  V.  Jones,  4  Times  L.  E.  12. 

Ashiuorth  v.  Roberts,  45  Ch.  D.  623 ;  60  L.  J.  Ch.  27. 

Thus,  a  plaintiff  is  entitled  to  interrogate  the  defendant  as  to  whether 
lie  did  not  speak  the  words  complained  of  in  the  presence  of  persons 
named  in  the  plaintiff's  particulars  or  any  and  which  of  them. 

Dalgleish  v.  Lowther,  (1899)  2  Q.  B.  590;  68  L.  J.  Q.  B.  956. 
And  see  cases  cited  as  to  particulars,  ante,  pp.  178,  179. 

3.  But  even  in  interrogating  as  to  your  own  case,  the 
questions  asked  must  not  be  "  fishing,"  that  is,  they  must 
refer  to  some  definite  and  existing  state  of  circumstances,  not  he 
put  merely  in  the  hopes  of  discovering  something  which  may 
help  the  party  interrogating  to  make  out  some  case.  They 
must  he  confined  to  matters  which  there  is  good  ground  for 
helieving  to  have  occruTed.  "  Fishing "  interrogatories  are 
especially  objectionable  when  their  object  is  to  get  at  something 
which  may  support  a  plea  of  justification  in  an  action  of  hbel. 
{Oourlcy  V.  F/imsoU,  L.  E.  8  C.  P.  362;  42  L.  J.  C.  P.  121 ; 
Buchanan  v.  Taylor,  (1876)  W.  N.  73;  Hennessy  v.  Wriglit 
(No.  2),  24  Q.  B.  D.  at  pp.  448—9.) 

Illustrations. 

Where  the  plaintiff  was  charged  with  having  used  certain  blasphemous 

phrases,  interrogatories  were  disallowed  as  "  fishing,"  the  object  of  which 

•was  to  show  that  if  plaintiff  had  not  said  what  he  was  charged  with 

saying,    still  he  had   on  other    occasions    said    something  very  much 

like  it. 

Fanl-hurst  v.  Eamilton,  2  Times  L.  E.  682. 

t2 
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But  tlie  defendant  in  an  action  of  slander  may  be  asked  whetlier  lie  did 
not  speak  "  the  words  set  out  in  paragraph  3  of  the  Statement  of  Claim, 
or  some  and  which  of  them,  or  some  other  and  what  words  to  the  same 

effect:' 

DalgJeish  v.  Lowther,  (1899)  2  Q.  B.  590;  68  L.  J.  Q.  B.  956. 
Saunderson    v.    Baron    Von  Radeck,    (1905)    119   L.    T.    Jo.    33 
(H.  L.). 

4.  In  the  King's  Bench  Division,  at  all  events,  interro- 
gatories are  not  allov^^ed  as  to  the  contents  of  written  documents, 
unless  it  is  admitted  that  such  documents  have  been  lost  or 
destroyed.  {Stein  v.  Tabor,  31  L.  T.  444;  Fifzgibhon  v.  Gree)\ 
Ir.  R,  9  C.  L.  294.)  Nor  will  interrogatories  be  allowed,  the 
object  of  which  is  to  contradict  a  written  document.  [Moor  v. 
Roberts,  3  C.  B.  N.  S.  671 ;  26  L.  J.  C.  P.  246.)  But  you  may 
ask  what  has  become  of  a  particular  document,  and  continue : 
"  If  you  state  that  such  document  is  lost  or  destroyed,  set  out 
the  contents  of  the  same  to  the  best  of  your  recollection  and 
belief.  If  you  have  a  copy,  make  it  an  exhibit  to  your  answer.'^ 
(See  Wolverham];)ton  New  Waterworks  Co.  v.  Ifawlcsford,  5 
C.  B.  N.  S.  703 ;  28  L.  J.  C.  P.  198 ;  Balrymple  v.  Leslie, 
8  a.  B.  D.  5 ;  51  L.  J.  Q.  B.  61.)  If  the  party  from  whom 
discovery  is  sought  has  not  made  an  affidavit  of  documents  he 
may  be  interrogated  as  to  any  document  which  there  is  good 
reason  for  believing  was  once,  at  all  events,  in  his  possession ; 
e.g.,  he  may  be  asked  whether  that  particular  document  was 
ever  in  his  possession  or  control ;  whether  he  did  not  receive 
it  from  a  certain  person  on  a  given  day ;  whether  it  is  not  now 
in  his  possession  or  control ;  if  nay,  when  did  he  part  vdth  it, 
and  to  whom?  There  is  authority  for  saying  that  such 
interrogatories  may  also  be  put  although  the  party  inter- 
rogated has  made  an  affidavit  of  documents.  {Lethbridge  v. 
Cronl;  44  L.  J.  C.  P.  381 ;  Jones  v.  Monte  Video  Gas  Co., 
5  U.  B.  D.  556 ;  49  L.  J.  Q.  B.  627.)  But  since  those  decisions 
the  Comi  has  expressed  the  greatest  reluctance  to  going 
behind    the    party's    affidavit    in    such  a  case,  and   the   later 
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decisions  leave  it  very  doubtful  whether  any  such  interrogatories 
oan  ever  be  administered  after  discover}''  of  documents.  (See, 
-especially,  Hall  v.  Truman,  29  Ch.  D.  307 ;  54  L.  J.  Ch.  717 ; 
and  Morris  v.  Echcards,  15  App.  Cas.  309  ;  60  L.  J.  Q.  B.  292.) 
In  such  a  case  the  safer  course  is  to  apply  under  Order  XXXI. 
r.  19a  (3),  ante,  p.  259. 

5.  Questions  which  tend  to  criminate  may  certainly  he  asked, 
imless  they  are  either  in-elevant  or  "  fishing,"  though  the  party 
interrogated  is  not  hound  to  answer  them.  {Alabaster  v. 
Harness,  70  L.  T.  375 ;  and  see  jwsf,  p.  281.)  That  the 
interrogatories  will  tend  to  criminate  others  is  no  objection,  if 
t:hey  be  put  bond  fide  for  the  purposes  of  the  present  action. 
{McCorquodale  v.  Bell,  (1876)  W.  N.  39.)  That  to  answer 
them  would  expose  the  party  interrogated,  or  thu'd  persons,  to 
civil  actions  was  never  an  objection.  {Tetleij  v.  Easton,  18 
C.  B.  643  ;  25  L.  J.  C.  P.  293.) 

6.  No  interrogatories  can  be  administered  to  the  defendant 
in  an  action  for  the  recovery  of  land,  if  the  answers  might 
.subject  him  to  a  forfeiture.  Thus,  a  tenant  cannot  be  interro- 
gated as  to  whether  he  has  not  assigned  or  underlet  the 
premises  contrary  to  a  covenant  in  his  lease.  {Fane  v.  Atlee^ 
(1700)  Eq.  Abr.  77 ;  Lord  Uxbridge  v.  Staveland,  (1747)  1 
Yesey,  Senior,  56 ;  Pije  v.  Butterfield,  (1864)  5  B.  &  S.  829  ; 
-34  L.  J.  a.  B.  17  ;  Earl  of  Mexborough  v.  W/iiticood,  (1897) 
"2  Q,.  B.  111.)  But  he  may  be  interrogated  as  to  whether  his 
term  or  other  interest  has  not  expired  or  determined  by 
effluxion  of  time.     (Wigram  on  Discovery,  81.) 

7.  Moreover,  the  Comt  has  now,  since  1893,  a  wider  discretion 
iis  to  interrogatories  ;  and  only  such  interrogatories  will  be 
allowed  as  the  Master  "  shall  consider  necessary  either  for 
<iisposing  faMy  of  the  cause  or  matter  or  for  saving  costs." 
(Order  XXXI.  r.  2  ;  and  see  Cochrane  v.  Smith,  12  Times 
L.  E.  78.) 
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Setting  aside  Interrogatories. 

Interrogatories  cannot  now  be  set  aside,  unless  tliey  are,  as 
a  whole,  "  exhibited  unreasonably  or  vexatiouslj,"  or  unless 
any  one  or  more  of  them  is  or  are  prolix,  oppressive,  unneces- 
sary, or  scandalous.  (Order  XXXI.  r.  7  ;  Oppenheim  ^  Co.  v. 
Sheffield,  (1893)  1  Q.  B.  5  ;  62  L.  J.  Q.  B.  167.)  Any  objection 
to  particular  interrogatories,  or  portions  of  interrogatories,  on, 
the  ground  that  they  are  irrelevant,  or  "  fishing,"  &c.,  must 
be  taken  in  the  affidavit  in  answer,  and  is  no  ground  for  an 
application  to  set  the  interrogatories  aside.  [Dalgleish  v. 
LoH-thcv,  (1899)  2  Q.  B.  590.)  On  the  other  hand,  the  fact 
that  the  Master  at  Chambers,  or  even  the  judge,  has  allowed 
the  interrogatories  to  be  administered,  does  not  amount  to  a 
decision  that  the  party  interrogated  is  bound  to  answer  them ; 
he  may  still  raise,  in  his  affidavit  in  answer,  any  objection  to- 
answering  them  which  he  might  otherwise  have  taken.  [Peek 
Y.  Ray,  (1894)  3  Ch.  282  ;  63  L.  J.  Ch.  647.) 

The  phrase  "  unreasonable  or  vexatious "  is  taken  to  refer 
to  the  time  at  which  the  interrogatories  are  exhibited  ^ 
and  construed  to  mean  "  premature."  A  "  scandalous  " 
interrogatory  may  be  defined  as  an  insulting  or  degrading 
question,  which  is  irrelevant  or  impertinent  to  the  matters 
in  issue.  "  Certainly  nothing  can  be  scandalous  which  is- 
relevant."  {Per  Cotton,  L.  J.,  in  Fisher  v.  Owen,  8  Ch.  D.  653  ;. 
and  see  Kenihle  v.  IIo2)e,  10  Times  L.  R.  254.)  Questions 
which  tend  to  criminate  are  not  scandalous,  unless  they  are 
either  irrelevant  or  "  fishing "  {AUhusen  v.  Labouchere,  3 
Q.  B.  D.  654;  47  L.  J.  Ch.  819),  and  will  not,  therefore,  be 
struck  out  or  set  aside ;  the  party  interrogated  must  take  the 
objection  on  oath  in  his  answer. 

And  even  where  the  party  might  have  applied  to  have  the 
interrogatory  struck  out,  he  may  still  take  the  same  objection  in 
his  answer.     {Fisher  v.  Oicen,  8  Ch.  D.  645  ;  47  L.  J.  Ch.  477^ 
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681.)     He  waives  nothing  bj  not  applying ;  hence,  applications 
to  strike  out  particular  inteiTogatories  are  now  extremely  rare. 


Answers  to  Interrogatories, 

The  answers  must  be  carefully  drawn.  The  party  interrogated 
may  answer  guardedly,  and  make  qualified  admissions  only,  so 
long  as  both  the  admission  and  the  cj^ualification  are  clear  and 
definite.  {Malone  v.  Fitzgerald,  18  L.  E.  Ir.  187.)  He  may 
answer  "  Tes  "  or  "  No "  simply,  so  long  as  it  is  clear  how 
much  is  thus  admitted  or  denied.  So,  too,  it  is  quite  admissible 
to  say,  "  I  do  not  know,"  where  the  matter  is  clearly  not  -wathin 
the  deponent's  own  knowledge  or  that  of  his  servants.  He  is 
not  bound  to  procure  information  from  others  for  the  purpose 
of  answering.  [Per  Brett,  J.,  in  Fhillips  v.  Routh,  L.  R.  7  C.  P. 
287;  Field  v.  Bennett,  2  Times  L.  E.  91,  122.)  If,  however, 
he  "  is  interrogated  about  acts  which  are  done  in  the  presence 
of  persons  employed  by  him,  their  knowledge  is  his  knowledge, 
and  he  is  bound  to  answer  in  respect  of  that."  {Per  North,  J., 
in  Rashothani  v.  Sliropshire  Union  Pail,  and  Canal  Co.,  24 
Ch.  D.  at  p.  113  ;  53  L.  J.  Ch.  327.)  A  party  to  a  cause  is  not 
excused  from  answering  relevant  interrogatories  on  the  ground 
that  they  are  put  as  to  matters  which  are  not  within  his  owti 
knowledge,  if  such  matters  are  within  the  knowledge  of  his 
agents  or  servants,  and  such  knowledge  was  acquired  by  them 
in  the  ordinary  course  of  their  employment.  A  banker  or 
solicitor  may  be  such  an  agent.  {AUiott  v.  Smith,  (1895)  2  Ch. 
111.)  In  such  a  case  the  party  interrogated  is  bound  to  obtain 
the  information  from  such  agents  or  servants  unless  he  can 
show  that  it  would  be  unreasonable  to  require  him  to  do  so. 
He  may  be  able  to  satisfy  the  Master  that  such  agents  or 
servants  have  now  left  his  employment,  or  that  to  answer 
fully  would  occasion  unreasonable  expense  or  an  unreason- 
able amount  of  inquir}'  into  detail  or  the  like.     If,  however. 
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there  is  nothing  to  show  that  the  acts  referred  to  were  done 
in  the  presence  of  his  agents  or  servants,  or  that  the  answer  as 
it  stands  is  not  perfectly  genuine  and  fair,  the  person  inter- 
rogated cannot  he  ordered  to  give  any  further  information. 

Illustrations, 

Action  by  the  owners  of  a  cargo  against  the  owners  of  a  ship  for  a  loss 

alleged  to  have  arisen  from  negligence  in  the  navigation  which  caused  the 

ship  to  run  ashore  and  be  stranded.     Interrogatories  as  to  what  was 

done  by  those  on  board  with  regard  to  such  navigation  at  the  time  of  the 

accident.     The  defendants  answered  that  they  were  not  on  board  at  the 

time,  and  had  no  knowledge  or  information  respecting  the  matters  inquired 

into,  except  as  appeared    by  the  protest,   of    which    the  plaintiffs  had 

had  inspection.     This  answer  was  held  insufficient,  as  it  did  not  appear 

that  there  was  any  difficulty  in  the  defendants  obtaining  the  required 

information  from  those  who  were  in  charge  of  the  ship  at  the  time  of  the 

accident. 

Bolclxow,  VaiKjhan  &  Go.  v.  Fisher  and  others,  10  Q.  B.  D.  161  ; 

52  L.  J.  Q.  B.  12  ;  31  W.  E.  235  ;  47  L.  T.  724. 

Action  by  owners  of  water-mills  against  a  canal  company  for  wrong- 
fully diminishing  the  quantity  of  water  in  the  river,  to  the  injury  of  the 
plaintiffs.  The  defendants  interrogated  the  plaintiffs,  and  asked  them  to 
give  a  list  of  the  days  between  specified  dates  on  which  they  alleged  that 
the  working  of  their  mills  was  interfered  with  by  the  negligence  of  the 
defendants.  The  plaintiffs  answered  that  they  were  unable  to  specify  the 
particular  days : — Held,  that  this  answer  was  sufficient,  and  that  the 
plaintiffs  were  not  bound  to  state  whether  they  had  made  inquiries  of 
their  agents,  servants,  and  workmen. 

Eashotliam  v.  Shropshire  Union  Rail,  and  Canal  Co.,  24  Ch.  D. 
110;  53  L.  J.  Ch.  327;  32  W.  E.  117;  48  L.  T.  902. 
Action  for  the  value  of  certain  missing  casks,  of  which  full  particulars 
were  given.  Interrogatories  by  the  plaintiffs  asking  whether  the  defen- 
dant company  had  not  received  the  casks,  whether  they  had  lost  them,  or 
what  had  become  of  them.  The  information  asked  for  was  admittedly 
contained  in  the  books  of  the  defendant  company,  or  of  their  agents, 
Messrs.  Pickford  &  Co.  and  Chaplin  &  Home.  The  defendant  company 
refused  the  information,  on  the  ground  that  it  would  be  a  great  trouble 
to  search  through  all  these  books  for  many  years  back,  and  that  such  an 
inquiry  would  be  attended  with  great  expense: — Held,  by  Lord  Coleridge, 
C.  J.,  and  Denman,  J.  (Grove,  J.,  dissentiente),  that  the  defendant 
company  must  answer  the  interrogatories. 

Hall  V.  L.  &  N.  W.  Rail.  Co.,  35  L.  T.  848. 
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But  it  is  not  reasonable  to  require  a  party  to  make  admissions  as  to 
matters  which  are  not  within  his  own  knowledge,  and  as  to  which  ho  can 
only  obtain  information  by  writing  to  his  rivals  in  the  trade,  or  by  asking 
his  own  servants  for  information  which  thej^  have  acquii'ed  accidentally 
and  not  in  the  course  of  their  employment  by  him. 

Ehrmann  v.  Ehrmann,  (1896)  2  Ch.  611  ;   65  L.  J.  Ch.  745;   45 

W.  E.  149;  75  L.  T.  37. 
Wehbach,  &c.  Co.  v.  New  Sunlight  Co.,  (1900)  2  Ch.  1 ;  48  W.  R.  595. 


Objections  to  Aiisirer. 

Any  objection  to  answering  any  one  or  more  of  several 
interrogatories  should  be  taken  in  the  affidavit  in  answer. 
(Order  XXXI.  r.  6.)  They  are  usually  in  the  following  or 
some  similar  form  : — 

1.  "I  object  to  answer  the  third  inteiTogatory,  on  the 
ground  that  it  is  iiTelevant,  and  is  not  put  baud  fdv  for  the 
pui^poses  of  this  action." 

2.  "  I  object  to  state  the  evidence  hy  which  I  intend  to 
establish  the  facts  set  out  in  paragraphs  4,  o,  and  6  of  my 
Defence."  "  I  object  to  name  my  witnesses."  (But  see 
Marriott  v.  Chamberlain,  17  Q.  B.  D.  154,  ante,  p.  275.) 

3.  "  I  object  to  answer  the  fifth  interrogatory,  on  the 
ground  that  it  is  a  fishing  interrogatory,  put  for  the  purpose 
of  making  out  some  case  under  the  defendant's  plea  of 
justification." 

4.  "I  object  to  state  the  contents  of  a  written  document"  ; 
or,  '•  the  said  document  when  produced  will  be  tlie  best 
evidence  of  its  own  contents."  The  following  answer  was  held 
sufficient  in  Dalrymple  v.  Ledic  (8  U.  B.  D.  5 ;  51  L.  J.  Q.  B. 
61)  :  "  I  kept  no  copy  and  have  no  copy  of  the  said  letter,  and 
I  am  unable  to  recollect  with  exactness  what  the  statements 
contained  therein  were." 

5.  If  the  person  inteiTogated  be  a  soHcitor,  it  is  a  sufficient 
answer  to  state,  "  I  have  no  personal  knowledge  of  the  matter 
referred  to  in  this  interrogator^-,  and  the  onlv  information  and 
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telief  that  I  liave  received  or  have  respecting  any  of  sncli 
matters  has  been  derived  from  and  is  founded  on  information 
of  a  confidential  character  procured  by  me  as  solicitor  of  the 
said  C,  and  not  otherwise,  for  the  purpose  of  litigation  between 
the  plaintiff  and  the  said  C,  either  pending  or  threatened  by 
tlie  plaintiff.  I  claim  to  be  privileged  from  answering  this 
interrogatory  further."  {Procter  v.  Smiles,  55  L.  J.  Q.  B.  467, 
527.)  Similarly,  a  client  may  refuse  to  disclose  information 
which  he  only  obtained  from  his  solicitor  since  action,  and 
which  was  the  result  of  inquiries  instituted  by  the  solicitor  for 
the  purposes  of  the  litigation.  [Procter  v.  Pa  ikes,  3  Times 
L.  R  229.) 

6.  "  In  answer  to  the  fifth  interrogatory,  I  say  that  to  answer 
the  said  interrogatory  would  tend  to  criminate  me,  wherefore 
I  respectfully  decline  to  answer  the  same  " ;  or,  "  wherefore  I 
humbly  submit  that  I  am  not  bound  to  make  any  further  or 
other  answer  to  the  same."  This  objection  must  be  stated  in 
clear  and  unequivocal  language.  In  Lamb  v.  Munster  (10 
Q.  B.  D.  110 ;  52  L.  J.  Q.  B.  46),  it  was  held  sufficient  for  the 
defendant  to  state  on  oath,  "  I  decline  to  answer  all  the 
interrogatories  upon  the  ground  that  my  answer  to  them 
might  tend  to  criminate  me."  (And  see  Jones  v.  PicJiardsy 
15  a  B.  D.  439.) 

A  fuller  form  of  objection  will  be  found,  jwst,  Precedent, 
No.  118. 

Further  and  Better  Answers. 

If  the  answers  are  insufiicient  or  evasive,  the  party  inter- 
rogating may,  by  notice  under  Order  XXX.  r.  5,  call  on  the 
deponent  to  show  cause  why  he  should  not  make  and  file  a 
further  and  better  affidavit  in  answer.  The  notice  should 
specify  the  interrogatories  or  parts  of  interrogatories  to  which 
a  better  answer  is  required.  {Church  v.  Perry,  36  L.  T.  513; 
Chesterfield  Colliery   Co.  v.  Blach,  24  W.  E.  783;  Anstcy  v. 
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N.  Sf  S.  Woolnich  Suhivau  Co.,  11  Ch.  D.  439;  48  L.  J.  Ch. 
77G.)  And  it  should  be  given  promptly,  within  a  reasonable 
time  after  the  answers  are  delivered.  [Lloyd  v.  Morlcy,  5  L.  E. 
(Ir.)  74.)  The  notice  may  ask  in  the  alternative  that  the 
deponent  be  examined  viva  voce  before  a  Master.  (Order  XXXI. 
r.  11.)     But  such  an  order  is  seldom  made. 

So  too  if  the  deponent  introduces  into  his  affidavit  irrelevant, 
matter,  which  prevents  his  opponent  from  making  a  fail'  use  of 
the  answers,  the  party  interrogating  may  apply  to  have  such 
matter  struck  out. 

Default  in  maJiing  Discovery. 

Any  party  failing  to  answer  interrogatories,  or  to  discover  or 
produce  or  allow  inspection  of  documents  as  ordered,  is  liable 
to  attachment ;  :ind,  if  a  plaintiff,  to  have  his  action  dismissed 
for  want  of  prosecution ;  if  a  defendant,  to  have  his  Defence, 
if  any,  struck  out,  and  to  be  placed  in  the  same  position  as  if 
he  had  never  pleaded.  (Order  XXXI.  r.  21 ;  Salomon  v.  HoICy 
53  W.  R.  588.)  This  is  a  highly  penal  provision,  and  will  only 
be  enforced  in  the  last  resort,  where  it  seems  clear  that  the 
party  in  default  really  intends  not  to  comply  with  the  order 
of  the  Court.  Hence,  before  making  any  application  of  this 
kind,  the  other  party  should  obtain  a  peremptory  order 
insisting  on  such  discovery  being  made  within  a  time  specified 
in  the  order. 


(  284  ) 


Chapter  XVIII. 
ADVICE  ON  EVIDENCE. 

As  soon  as  notice  of  trial  is  given,  or  in  lu-gent  cases  even 
sooner,  the  papers  sliould  be  laid  before  counsel  for  his  advice 
on  evidence.  This  should  always  be  done  by  both  sides,  even 
in  cases  apparently  simple  ;  else  the  action  may  be  lost  for  want 
•of  some  certificate  or  other  formal  piece  of  proof,  as  in  ColUnH 
V.  Carnegie  (1  A.  &  E.  695).  Every  document  in  the  case 
should  be  sent  to  counsel,  especially  the  affidavits  of  docu- 
ments, the  answers  to  interrogatories,  and  the  draft  notices  to 
produce,  and  to  inspect  and  admit,  the  various  documents  in 
the  case.  Also  some  statement  as  to  the  oral  evidence  pro- 
posed to  be  given,  if  not  the  full  proofs  which  will  afterwards 
form  part  of  the  brief. 

Advising  on  evidence  is,  perhaps,  the  most  important  piece 
of  work  which  a  junior  barrister  has  to  do ;  success  at  the  trial 
60  much  depends  on  the  care  with  which  the  case  is  got  up 
beforehand ;  and  the  country  solicitor,  who  has  perhaps  had 
but  little  experience  in  litigious  work,  looks  to  counsel  for 
advice  on  every  necessary  detail.  Besides,  as  the  advice  on 
■evidence  is  often  copied  into,  or  merged  in,  the  brief,  the 
junior  counsel  has  thus  an  opportunity  of  laying  his  views  of 
the  facts  and  of  the  law  clearly  before  his  leader,  of  which  he 
is  generally  glad  to  avail  himself. 

Counsel  should  first  consider  whether  everything  is  in  proper 
order  for  the  hearing.  The  answers  to  interrogatories  or  the 
■documents  disclosed  by  the  defendant  may  throw  a  new  light 
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on  the  matters  in  dispute.  Is  any  amendment  of  the  pleadings 
or  particulars  necessary  to  enable  his  client's  ease  to  be 
properly  presented  at  the  trial  ?  If  so,  lie  must  promptly 
apply  for  leave  to  add  such  new  matter.  Are  his  opponent's 
answers  to  interrogatories  sufficient  ?  Should  not  more  docu- 
ments be  disclosed  or  produced?  Is  it  desirable  for  some 
surveyor  or  other  agent  to  inspect  the  locus  in  quo,  or  take 
samples  of  the  goods  in  dispute  ?  If  so,  an  order  can  be  applied 
for  under  Order  L.  r.  3.  Should  an  application  be  made 
under  the  Bankers'  Books  Evidence  Act,  1879  ?  (See  Emmott 
V.  Star  I^euspcqjer  Co.,  9  Times  L.  H.  Ill  ;  and  post,  p.  293.) 
Then,  when  counsel  is  satisfied  that  all  preliminaries  are  in 
order,  and  tliat  all  material  questions  are  properly  raised  on 
the  pleadings,  he  can  proceed  to  write  his  Advice  on  Evidence. 

It  has  been  found  by  experience  that  the  best  and  clearest 
method  of  advising  on  evidence  is  first  to  set  out  briefly  what 
are  the  issues  in  the  action,  and  on  whom  the  burden  of 
proving  each  issue  lies,  and  then  to  state  seriatim  how  each  is  ta 
be  proved  or  rebutted.     See  Precedents,  Nos.  119 — 123. 

Burden  of  Proof. 

What  the  issues  are  appears,  or  ought  to  appear,  clearly 
from  the  pleadings.  From  the  pleadings  also  it  can  at  once  be 
ascertained  on  which  party  lies  the  initial  biu'den  of  proof  on 
each  issue ;  though  it  soon  may  be  shifted  to  the  other  party. 
The  burden  of  proof  is  said  to  lie  on  A.,  when  A.  must  either 
call  some  evidence  or  have  judgment  given  against  him.  As 
a  rule  it  lies  upon  the  party  who  has  in  his  pleading  main- 
tained the  affirmative  of  the  issue  ;  for  a  negative  is  in  general 
incapable  of  proof.  Ei  incumhit  prohatio  qui  elicit,  non  qui 
negat.  The  affirmative  is  generally,  but  not  necessarily, 
maintained  by  the  party  who  first  raises  the  issue.  Thus,. 
the  onus  lies  on  the  defendant,  as  a  rule,  to  prove  all  facts 
which  he  has  pleaded   by  way  of   confession    and   avoidance. 
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sucli  as  fraud,  performance,  release,  rescission,  accord  and 
satisfaction,  e^e.  But  the  burden  frequently  shifts,  as  the 
case  proceeds,  from  the  person  on  whom  it  rested  at  first  to 
his  opponent.  This  occurs  whenever  apn'md/acic  case  has  been 
established  on  any  issue  of  fact  or  whenever  a  rebuttable  pre- 
sumption of  law  has  arisen. 

lUustrafions. 

In  an  action  for  recovery  of  land  the  defendant  is  in  possession ;  and  it 
•will  be  presumed  in  his  favour  that  he  is  rightlj"  in  possession ;  therefore 
the  plaintiff  must  begin.  But  as  soon  as  the  plaintiff  proves  that  he  is 
the  heir-at-law  of  A.,  who  was  in  possession  of  the  land  at  the  time  of 
his  death  last  year,  the  burden  of  proof  is  shifted.  It  is  now  for  the 
defendant  to  produce  A.'s  will,  and  show  a  devise  to  himself.  That  is  a 
■prima  facie  answer  to  the  plaintiff's  case ;  and  the  onus  once  more  lies  on 
him.  The  plaintiff  must  now  give  some  additional  evidence ;  e.g.,  to 
5^how  that  A.  was  not  of  sound  mind  when  he  executed  that  will,  or  that 
he  revoked  it  by  a  subsequent  codicil. 

In  an  action  on  a  bill  of  exchange,  the  holder  is  prima  facie  deemed  to 
lie  a  holder  in  due  course  (see  ss.  29  and  30  of  the  Bills  of  Exchange  Act, 
1882) ;  the  onus,  therefore,  lies  on  the  defendant  to  prove  that  the  accept- 
ance of  the  bill  was  obtained  by  fraud.  But  as  soon  as  this  is  established, 
then  it  is  for  the  plaintiff  to  prove  that  he  took  the  bill  in  good  faith,  and 
for  value,  and  without  notice  of  the  fraud. 

Tatam  v.  Haslar,  23  Q.  B.  D.  345 ;  58  L.  J.  Q.  B.  432. 

In  some  cases  the  omis  lies  on  one  party,  although  the  issue  was  first 
raised  by  his  opponent.  Thus,  if  a  defendant  pleads  the  Statute  of  Limi- 
tations, the  onus  lies  on  the  plaintiff  to  prove  that  his  cause  of  action  arose 
within  the  prescribed  period ;  it  does  not  He  on  the  defendant  to  prove 
the  negative. 

WiJlij  V.  Henman,  2  Cr.  &  M.  658  ;  4  Tyi-.  957. 

As  a  general  rule,  he  who  makes  an  assertion  must  prove  it  true ; 
otherwise  the  jui-y  will  deem  it  untrue.  If  no  affii-mative  evidence  be 
given,  the  opposite  proposition,  the  negative  of  the  issue,  will  be  taken 
iis  estabbshed. 

Catherwood  v.  Chalaud,  1  B.  &  C.  150;  2  D.  &  E.  271. 

The  precise  form  into  which  the  pleading  is  cast  does  not  matter ;  the 
judge  will  look  at  the  substance  of  the  allegation.  Thus,  in  a  plea  of 
privilege,  it  is  immaterial  whether  the  defendant  pleads  that  he  published 
the  words  houd  fide,  or  that  he  pubHshed  them  "without  malice";  in 
either  case  the  plaintiff  must  prove  mabce,  if  the  occasion  be  held 
privileged. 
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There  are,  however,  exceptions  to  this  rule  that  the  burden  of  proof 
lies  on  the  party  who  affirms.  Thus,  in  an  action  for  malicious  j^rosecu- 
tion,  it  is  for  the  plaintiff  to  establish  that  there  was  no  reasonable  and 
l^robable  cause  for  the  prosecution. 

Ahrath  v.  N.  E.  Rail.  Cu.,  11  App.  Cas.  247 ;  55  L.  J.  Q.  B.  457. 

HicJcs  V.  Faulkner,  8  Q.  B.  D.  167 ;  51  L.  J.  Q.  B.  268. 

Brotvn  v.  Haiules,  (1891)  2  Q.  B.  718 ;  61  L.  J.  Q.  B.  151. 

Hollings  v.  Curteis,  10  Times  L.  E.  503. 
If  the  defendant  in  an  action  of  libel  has  pleaded  a  plea  under  sect.  2 
of  Lord  Campbell's  Libel  Act,  the  onus  lies  on  him  to  prove  that  the  libel 
was  inserted  without  gross  negligence.     Per  Wills,  J,,  in 

Peters  v.  Edwards,  3  Times  L.  E.  423. 
So  where  the  defendant  has  sold  a  book  or  newspaper  which,  unknown 
to  him,  contains  a  libel,  the  onns  lies  on  him  to  prove  that  it  was  not 
through  any  negligence  on  his  part  that  he  was  unaware  of  the  existence 
of  the  libel. 

Emmens  v.  Pottle,  16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51. 

Vizetelly  v.  Mudie's  Select  Library,  Ltd.,  (1900)  2  Q.  B.  170. 
So  on  an  issue  whether  A.  be  still  alive  or  not,  the  party  asserting 
the  negative,  viz.,  that  A.  is   not  living,  must  prove  his  death ;  the 
presumption  is  in  favour  of  the  continuance  of  life,  till  the  contrary  be 
shown,  or  until  seven  years  have  elapsed  since  he  was  last  heard  of. 

Wilson  V.  Hod(jcs,  2  East,  312. 

In  re  Benjamin,  (1902)  1  Ch.  723;  86  L.  T.  387. 

In  re  Aldersey,  (1905)  2  Ch.  181 ;  74  L.  J.  Ch.  548. 

Having  determined  what  facts  his  client  has  to  prove  at  the 
trial,  counsel  proceeds  to  state  how  they  are  to  be  proved, 
what  witnesses  must  be  called,  and  what  documents  must  be 
put  in  on  each  issue.  Each  party  must  also  be  prepared  with 
evidence  not  only  to  prove  the  issues  which  lie  upon  him, 
but  also  to  rebut  his  adversary's  case.     But  remember : — 

1.  There  are  some  matters  which  need  not  be  proved  at  all, 
<'.g.,  the  law  of  England,  public  statutes,  ofBcial  seals,  and 
certain  facts  so  well  known  that  the  Court  takes  judicial 
notice  of  them  without  proof.  But  foreign  law,  or  the  custom 
of  any  particular  county,  or  of  a  city  such  as  London  or 
Bristol,  or  the  law  of  Scotland  or  Jersey,  the  practice  of  an 
inferior  or  foreign  court,  resolutions  of  the  House  of  Commons 
{StocMale   v.    Hansard,    (1837)    7    C.  &    P.  731,  6),    or   the 
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existence  of  a  war  between  foreign  countries  must  be  proved 
as  facts. 

2.  Again,  neither  party  need  prove  tbat  wbicli  tlie  law 
already  presumes  in  his  favour,  e.g.,  the  plaintiff  in  an  action 
of  libel  need  not  prove  tliat  the  words  are  false ;  the  holder  of 
a  bill  of  exchange  need  not  prove  that  he  gave  value  for  it. 

3.  Do  not  forget  that  pn'»)d  facie  proof  is  often  all  that  is 
necessary ;  some  letter  may  contain  an  admission  which  will 
shift  the  onus  of  proof  on  to  yom-  opponent.  You  need  not 
prove  every  fact  up  to  the  hilt. 

lUastmtions. 

Strict  j)roof  of  the  plaintiff's  special  cliaracter  is  not,  as  a  rule, 
required.  In  order  to  prove  that  a  man  holds  a  public  office,  it  generally 
is  not  necessary  to  produce  his  written  or  sealed  appointment ;  it  is  suffi- 
cient to  show  that  he  acted  in  that  office ;  and  then  it  will  be  presumed 
that  he  acted  legally. 

Berryman  v.  Wise,  4  T.  E.  366. 

CanneU  v.  Curtis,  2  Bing.  N.  C.  228;  2  Scott,  379. 

If  a  letter  be  properly  addressed  to  A. ,  and  j^osted,  with  the  postage 
prepaid,  and  has  not  been  returned  through  the  Dead  Letter  Office,  it  will 
be  presumed  that  A.  received  it.     But  this  presumption  is  rebuttable. 
WaWiamstoiv  v.  Henwood,  (1897)  1  Ch.  41 ;  75  L.  T.  375. 

Witnesses. 

Counsel  must  decide  what  witnesses  his  client  should 
subpoena  to  attend  the  Court  to  give  evidence.  It  is  as  well  to 
insert  a  list  of  them  by  name  in  the  Advice  on  Evidence.  If 
it  be  necessary  to  bring  up  a  prisoner  to  give  evidence,  an 
application  may  be  made  to  the  judge  ex  imrte  for  an  order, 
under  16  &  17  Yict.  c.  30,  s.  9.  For  this  purpose  an  affidavit 
must  be  sworn,  stating  where  the  prisoner  is  confined,  and  for 
wliat  crime,  and  when  and  where  his  attendance  will  be  required. 
In  the  case,  now  rare,  of  a  person  being  confined  upon  civil 
process,  the  above  statute  does  not  apply,  and  a  writ  of  habeas 
corpus  ad  tesfijicanduni  must  be  obtained  upon  application  on 
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affidavit  to  a  j  u Jge  at  Chambers.  A  lunatic  may  be  brought 
up  from  his  asylum  under  such  a  writ,  if  he  is  fit  for  examina- 
tion. {Fennell  v.  Tait,  1  C.  M.  &  R.  584.)  A  witness  residing 
in  Ireland  or  Scotland  can  be  compelled  to  attend  by  a  subpoena 
■ad  testificandum  issued  by  the  special  leave  of  a  judge  under 
the  17  &  18  Viet.  c.  34,  s.  1. 

It  may  be  necessary  to  apply  to  postpone  the  trial,  e.rj.^  to 
secure  the  attendance  of  witnesses  who  are  ill  or  absent  abroad. 
Or  it  may  be  necessary  to  apply  for  letters  of  request,  or  for  a 
•commission  abroad,  or  for  the  examination  before  trial  of  a 
witness  who  is  dangerously  ill  or  about  to  leave  the  country. 
(Order  XXXVII.  rr.  5,  6a.)  Several  foreign  Grovernments  object 
to  commissions  being  issued,  and  to  examiners  administering 
oaths  to  witnesses  within  their  dominions.  Hence,  now  the 
Foreign  Office,  at  the  request  of  the  Lord  Chancellor  or  the 
Lord  Chief  Justice,  frequently  sends  through  diplomatic  channels 
a  letter  of  request  addressed  to  the  tribunal  of  such  other 
country  asking  the  judges  of  that  tribunal  to  order  the  required 
evidence  to  be  taken  and  remitted  to  the  English  Court.  This 
plan  is  found  to  be  cheaper  than  the  writ  of  commission,  which, 
however,  is  still  employed  for  the  examination  of  witnesses  in 
the  United  States  of  America,  and  occasionally  in  our  Colonies. 
The  English  High  Court  returns  the  compliment,  and  will  on 
request  take  evidence  for  a  foreign  tribunal.  (Order  XXXVII. 
IT.  54—59.) 

A  defendant  will  obtain  letters  of  request  or  a  commission 
more  readily  than  a  plaintiff  who  has  chosen  his  own  forum. 
{Ross  V.  Woodford,  (1894)  1  Ch.  38.)  The  affidavit  filed  in 
support  of  such  an  appKcation  must  state  the  name  of  at  least 
one  witness  whom  it  is  desired  to  examine.  {Howard  v.  Dulau 
8f  Co.,  11  Times  L.  R.  451.)  And  the  general  nature  of  the 
evidence  which  such  witness  is  expected  to  give  should  also  be 
stated.  {Barry  v.  Barclay,  15  C.  B.  N.  S.  849.)  If  such  evidence 
is  not  directly  material  to  some  issue  in  the  cause,  but  only 
o.p.  u 
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incidentally  useful  in  corroboration  of  other  evidence,  tlie  appli- 
cation will  not  be  granted.  [Ehrmann  v.  Ehrmann,  (1896)  2  Cb. 
611.)  The  plaintiff  bimself  will  not,  as  a  rule,  be  allowed  to 
give  bis  evidence  abroad  on  commission ;  it  sbould  be  given 
before  tbe  jury  bere.  {Keeky  v.  WaMcij,  9  Times  L.  E.  571.) 
But  a  defendant,  if  resident  abroad,  will  be  allowed  tbi& 
indulgence.  {New  v.  Burns,  64  L.  J.  U.  B.  104  ;  71  L.  T.  681.) 
The  application  is  not  usually  made  till  after  issue  joined  j 
but  it  may  be  made  earlier,  if  there  be  special  reasons  for  such 
urgency.  The  application  will  fail  if  it  can  be  shown  that  the 
witnesses  could  be  brought  to  England  without  much  greater 
expense,  or  that  witnesses  now  in  England  could  give  the 
same  evidence.  Sometimes  the  mere  delay,  which  will  thus 
necessarily  be  caused,  is  a  sufficient  reason  for  refusing  the 
application.  The  costs  of  the  commission  must  be  borne 
by  the  party  who  applied  for  it,  unless  the  judge  at  the  trial 
makes  any  order  in  respect  of  them.  It  is  in  every  way  a 
misfortune  not  to  have  the  evidence  of  an  important  witness 
given  orally  in  Court.  The  deposition,  when  read  aloud  at 
the  trial,  produces  but  a  faint  effect ;  the  jury  like  to  see  the 
man,  and  hear  him  examined  and  cross-examined.  Moreover, 
your  opponent  learns  exactly  what  your  case  is,  and  has 
plenty  of  time  to  prepare  his  answer  to  it. 

Documentary  Evidence. 

Counsel  must  next  consider  what  documents  will  be  required 
to  prove  his  client's  case,  and  also  what  documents  will  be 
needed  for  the  cross-examination  of  the  witnesses  called  by  the 
other  side.  On  this  several  questions  arise  :  Are  such  docu- 
ments still  in  existence  ?  In  whose  handwriting  are  they  ? 
Are  they  within  jurisdiction  ?  If  the  originals  cannot  be 
produced,  is  any  secondary  evidence  of  their  contents  pro- 
curable ?  If  so,  is  it  admissible  ?  Counsel  must  carefully  go 
through  the  notice  to  produce,  and  the  notice  to  inspect  and 


DOCUMENTARY  EVIDENCE.  291 

admit,  and  advise  on  their  sufficiency.  For  unless  notice  has 
been  given  to  yom-  opponent  to  produce  a  document  in  his 
possession,  you  cannot  give  any  secondary  evidence  of  its 
contents.  And  unless  you  give  him  notice  to  inspect  the  docu- 
ments in  your  possession,  he  will  not  admit  them,  and  then 
you  will  have  to  give  strict  proof  of  the  handwriting  at  the 
trial.  If,  after  notice  to  admit,  3'our  opponent  denies  his  own 
hand^vTiting,  he  will  probably,  even  though  he  win  the  action, 
have  to  pay  the  costs  of  proving  this  document.  But  your 
client,  if  successful,  will  not  be  allowed  such  costs,  unless  he 
served  on  his  opponent  notice  to  admit  it,  and  so  gave  him 
the  oj)portunity  of  saving  the  expense.     (Order  XXXII.  r.  2.) 

The  rule  is  that  the  originals  must  be  produced  in  Court,  if 
they  still  exist  and  can  be  found  within  jurisdiction.  If  they 
are  in  the  possession  of  the  other  side,  notice  to  produce  them 
should  be  given  a  reasonable  time  before  the  trial;  if  in  the 
possession  of  a  third  person  within  jurisdiction,  he  should  be 
served  with  a  subpoena  duces  tecum;  if  in  the  possession  of  a 
third  person  out  of  jurisdiction,  all  that  you  can  do  is  to 
impress  upon  him  the  importance  of  his  attending  the  trial  or 
sending  the  document,  and  offer  him  such  inducements  as 
may  be  necessary.  But  remember  that  a  third  person, 
not  a  party,  cannot  be  compelled  to  produce  his  title 
deeds,  or  to  answer  any  question  as  to  their  contents.  If  the 
original  document  be  produced,  it  may  be  necessary  to  call 
witnesses  to  handwriting  :  as  to  this,  see  post,  p.  308.  If  it  be 
not  produced,  there  may  be  considerable  difficulty  in  proving 
a  copy;  see  post,  p.  311. 

In  addition  to  the  provisions  of  the  common  law  as  to  the 
admissibility  in  certain  cases  of  secondary  evidence,  several 
statutes  have  been  passed  which  make  copies  of  registers  and 
other  public  and  official  documents  admissible  in  evidence,  if 
duly  authenticated,  so  as  to  save  the  necessity  for  conveying 
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ancient  records  up  and  down  the  country.     Sucli  copies  are  of 
three  kinds — 

(i.)  An  examined  copy ;  i.e.,  a  copy  which  someone,  who  is 
called  as  a  witness,  swears  he  has  compared  with  the 
original,  and  found  to  be  correct  and  complete, 
(ii.)  A  certified  copy ;  i.e.,  a  copy  which  some  public  officer, 
officially  in  charge  of  the  original,  certifies  to  be  a 
true  copy ;  he  need  not  be  called  as  a  witness, 
if  he  has  properly  sealed  or  stamped  or  otherwise 
authenticated  the  copy. 

(iii.)  An  office  copy ;  i.e.,  a  copy  made  in  the  office  of 
the  High  Court  of  Justice  by  an  officer  having 
custody  of  the  original;  this,  in  the  same  Court 
and  in  the  same  action,  is  accepted  as  equivalent 
to  the  original. 

Counsel  must  be  careful  to  advise  the  solicitor  to  obtain  the 
proper  kind  of  copy  which  is  made  admissible  by  the  particular 
Act. 

Illustrations. 

An  affidavit  of  documents  or  in  answer  to  interrogatories  made  in  the 
cause  can  be  proved  either  by  an  office  copy,  or  by  producing  the  copy  of 
the  affidavit  received  from  the  deponent's  solicitor,  whose  act  in  forwarding 
it  to  his  opponent  amounts  to  an  admission  that  it  is  a  correct  copy. 
See  Slatterie  v.  Pooley,  6  M.  &  W.  664. 

A  judgment  of  the  High  Court  could  formerly  only  be  proved  by  an 
"  exemplification,"  i.e.,  a  copy  under  the  Great  Seal,  or  under  the  seal  of 
the  Court,  of  the  whole  record.  But  the  records  now  are  never  made  up ; 
and  an  office  copy,  stamped  with  the  "seal"  of  the  Central  Office,  is 
sufficient. 

Order  LXI.  r.  7. 

A  certified  copy  of  an  entry  in  the  ' '  Register  of  Newspaper  Proprie- 
tors" kept  at  Somerset  House  is  "sufficient  prima  facie  evidence  of  all 
matters  and  things  thereby  appearing,  unless  and  until  the  contrary 
thereof  be  shown." 

44  &  45  Vict.  c.  60,  s.  15. 
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The  bye-law  of  a  municipal  corporation  is  proved  by  the  production  of 
a  written  or  printed  copy  authenticated  by  the  corporate  seal. 
45  &  46  Vict.  c.  50,  s.  24. 
And  see  10  Vict.  c.  27,  s.  90. 

The  "Law  List"  is  admissible  as  p;-//nrt  facie  evidence  that  everyone 
whose  name  appears  therein  as  a  solicitor  is  qualified  to  practise. 
23  &  24  Vict.  c.  127,  s.  22. 
Similarly  the    "Medical  Eegister"   is  prima  facie  evidence  that  the 
persons  specified  therein  are  duly  registered  medical  practitioners. 
21  &  22  Vict.  c.  90,  s.  27. 

A  conviction  at  Assizes  or  Quarter  Sessions  can  be  proved  by  a  certificate 
under  s.  25  of  the  Common  Law  Procedure  Act,  1854,  stating  the  substance 
and  effect  of  the  indictment  and  conviction,  without  the  formal  parts ;  a 
conviction  at  petty  sessions  by  a  similar  certificate  under  s.  18  of  the 
Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112). 

Three  instances  in  which  the  strict  rules  of  evidence  have 
been  relaxed  deserve  especial  attention. 

(i.)  By  the  Bankers'  Books  Evidence  Act,  1879  (42  &  43 
Yict.  c.  11),  as  extended  by  45  &  46  Vict.  c.  72,  s.  11,  a  copy 
of  an  entry  in  the  book  of  any  banker  or  any  company 
carrying  on  the  business  of  bankers  is  made  prima  facie 
evidence  in  all  legal  proceedings  of  such  entry,  and  of  the 
matters,  transactions,  and  accounts  therein  recorded,  provided 
that  the  book  was  at  the  time  of  the  making  of  the  entry  one 
of  the  ordinary  books  of  the  bank,  and  the  entry  was  made  in 
the  usual  and  ordinary  coiu-se  of  business,  and  the  book  is  in 
the  custody  or  control  of  the  bank.  The  copy  must  be  verified 
by  the  aflBdavit  of  a  partner  or  officer  of  the  bank,  who  must 
state  that  the  copy  has  been  examined  with  the  original 
entry,  and  is  correct.  On  the  application  of  any  party  to 
an  action,  an  order  may  be  made  that  he  shall  be  at  liberty 
to  inspect  and  take  copies  of  entries  in  the  books  of  any  bank 
for  the  purposes  of  the  litigation  (45  &  46  Yict.  c.  72,  s.  7)  ; 
provided  the  case  be  one  in  which  the  applicant  could,  before 
the  Act,  have  compelled  the  banker  to  attend  at  the  hearing 
and  produce  his  books.     {Arnott  v.  Haijes^   36  Ch.  D.  731 ; 
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56  L.  J.  Ch.  844.)  Such,  an  order  will  be  made,  althougli  the 
bank  be  in  Ireland  or  Scotland.  {Kissam  v.  Link,  (1896)  1 
Q.  B.  574.)  It  can  be  made  although  the  account  to  which 
the  entries  relate  is  kept  in  the  name  of  a  stranger,  provided 
the  entries  would  be  evidence  in  the  action  {South  Stafford 
Tramivay  Co.  v.  Ehhsmith,  (1895)  2  Q.  B.  669) ;  but  in  this 
case  the  jurisdiction  will  be  exercised  with  the  greatest 
caution.  {Pollock  v.  Garle,  (1898)  1  Ch.  1.)  No  banker 
or  officer  of  a  bank  can  be  compelled  to  produce  books,  or 
to  give  evidence  of  the  contents  of  books  which  may  be 
proved  by  copies  under  the  Act,  in  any  proceedings  to  which 
the  bank  is  not  a  party,  unless  by  the  order  of  a  judge  for 
special  cause  (sect.  6). 

(ii.)  Where  inspection  of  any  business  books  is  applied  for, 
the  Master  may,  if  he  thinks  fit,  instead  of  ordering  inspection 
of  the  original  books,  order  a  copy  of  any  entries  therein  to  be 
furnished  and  verified  by  the  affidavit  of  some  person  who  has 
examined  the  copy  with  the  original  entries ;  such  affidavit 
should  state  whether  or  not  there  are  in  the  original  book  any 
and  what  erasures,  interlineations,  or  alterations.  (Order 
XXXI.  r.  19a  (1).)  And  such  copies  will  be  evidence  against 
the  party  supplying  them.  {Slattcrie  v.  Pooleij,  6  M.  &  W. 
664,  669 ;  Stoive  v.  Querner,  L.  E.  5  Ex.  155,  159.)  But  the 
Court  or  a  judge  may  always  order  the  book  from  which  the 
copy  was  made  to  be  produced  for  inspection. 

(iii.)  By  the  combined  effect  of  sect.  3  of  the  Judicature  Act, 
1894,  and  rule  7  of  Order  XXX.,  the  Master,  on  the  hearing 
of  a  summons  for  directions,  has  power  to  "  order  that  evidence 
of  any  particular  fact,  to  be  specified  in  the  order,  shall  be 
given  by  statement  on  oath  of  information  and  belief,  or  by 
production  of  documents  or  entries  in  books,  or  by  copies  of 
documents  or  entries  or  otherwise,"  as  he  may  direct.  Un- 
fortunately the  Master  is  seldom  asked  to  exercise  this 
power. 
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Evidence  in  Aggravation  or  Mitigation  of  Damages. 

The  plaintiff  may  also  bring  evidence  in  aggravation,  the 
defendant  in  mitigation,  of  damages.  (See  ante,  p.  100.)  In 
all  actions  for  libel  or  slander  in  which  the  defendant  does  not 
\>y  his  Defence  assert  the  truth  of  the  statement  complained 
of,  his  counsel  must  consider  the  advisability  of  giving  a 
notice  under  Order  XXXVI.  r.  37.  For  by  that  rule,  "  the 
defendant  shall  not  be  entitled  on  the  trial  to  give  evidence  in 
-chief,  with  a  view  to  mitigation  of  damages,  as  to  the  circum- 
stances under  which  the  libel  or  slander  was  published,  or  as 
to  the  character  of  the  plaintiff,  without  the  leave  of  the  judge, 
unless  seven  days  at  least  before  the  trial  he  furnishes  par- 
ticulars to  the  plaintiff  of  the  matters  as  to  which  he  intends 
io  give  evidence."  There  has  been  considerable  misunder- 
standing as  to  the  effect  of  this  rule.  In  the  first  place,  it  in 
no  way  affects  the  right  of  cross-examination.  The  following 
rule  of  the  same  Order  attempts  to  do  that ;  rule  37  does  not. 
In  the  next  place,  it  in  no  way  alters  the  substantive  rules  of 
evidence,  but  only  the  procedure  relative  thereto.  It  makes 
nothing  admissible  in  evidence  which  was  not  admissible 
before.  The  Divisional  Court  decided,  in  Scott  v.  Sampson  (8 
Q.  B.  D.  491 ;  51  L.  J.  Q.  B.  380 ;  30  W.  E.  541 ;  46  L.  T. 
412),  that  evidence  of  rumours,  and  evidence  of  particular 
facts  and  circumstances  tending  to  show  misconduct  on  the 
part  of  the  plaintiff,  could  not  be  admitted  in  reduction  of 
damages,  but  only  evidence  of  his  general  bad  character.  This 
^till  remains  good  law.  But  the  Court  held  further  that, 
assuming  such  evidence  to  be  in  other  respects  admissible, 
the  particular  facts  and  circumstances  must  be  stated  or 
referred  to  in  the  Defence,  deeming  this  to  be  required  by 
Order  XIX.  r.  4.  It  is  to  this  latter  ruling  that  Order  XXXYI. 
r.  37  is  addressed.  The  pleading  is  not  the  proper  place  for 
rsuch   allegations,   which    merely   go   to   reduce   the   damages. 
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(See  ante,  p.  100.)  They  are  strictly  not  "material  facts."' 
Yet  it  is  only  fair  to  tlie  plaintiff  that  he  should  have  some 
notice  before  the  trial  that  this  peculiarly  offensive  line  will 
be  taken  by  the  defendant.  Hence  the  Eules  of  1883  require 
j)articiilars  of  such  evidence  as  is  otherwise  admissible  in 
mitigation  of  damages  to  be  stated,  no  longer  in  the  Defence, 
but  in  a  special  notice  to  be  delivered  seven  days  at  least 
before  the  trial.     See  Precedent,  No.  97. 

Mode  and  Place  of  Trial. 

The  Master  has  probably  dealt  with  these  matters  long  ago 
on  a  summons  for  directions.     (See  ante,  pp.  67,  68.)     But  cir- 
cumstances may  have  changed  since  then.     Issues  may  have 
been  raised  which  alter  the  complexion  of  the  case.     Counsel 
should  therefore  now  consider  whether  it  would  be  better  for  his 
client  that  the  action  should  be  tried  by  a  judge  alone,  or  by 
judge  and  jury;   and  if  by  jury,  should  it  be  a  common  or 
a  special  juiy?     In  actions  of  slander,  libel,  false  imprison- 
ment, malicious  prosecution,   seduction,  or  breach  of  promise 
of   marriage    (actions   in   which   the   damages   are   necessarily 
unliquidated),  either  party  can  secure  a  trial  by  jury  as  of 
right  merely  by  giving  notice  in  proper  time  that  such  is  hi& 
wish.     (Order  XXXYI.  r.  2.)     In  all  other  cases  the  trial  will 
be  by  judge  alone,  unless  an  order  be  made  at  chambers  for  a 
trial  by  jury.     But  such  an  order  will  be  made  if  either  party 
applies  for  it  within  ten  days  after  notice   of  trial  has  been 
given,  unless  the  action  is  one  which  could,  without  any  con- 
sent of  the  parties,  have  been  tried  without  a  jury  before  the 
Judicature  Act,  or  unless  the  Master  sees  clearly  that  the  case 
involves  prolonged  examination  of  documents  or  accounts,  or 
a  scientific   or  local  investigation  which  cannot   conveniently 
be  made  by  a  jury.     (Order  XXXVI.  rr.  4 — 7;  Baring  Brothers 
^  Co.  v.  N.  W.  of  Urmjnay  Ry.  Co.,  (1893)  2  Q.  B.  406.)     If 
the  parties  allow  the  ten  days  to  pass  without  applying  for  a 
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jury,  then  tlie  Master  can  make  wliatever  order  lie  thinks 
right  as  to  trial  by  jury.  So  either  party  can  obtain  a  special 
jury,  if  he  gives  notice  in  proper  time  (r.  7) ;  if  he  applies 
subsequently,  he  cannot  obtain  a  special  juiy  as  of  right;, 
but  there  is  generally  no  difficulty  in  obtaining  one^ 
unless  the  application  is  made  with  the  object  of  delaying 
the  trial. 

If  the  trial  is  to  be  by  judge  and  jury,  counsel  should  next 
consider  whether  it  is  necessary  for  the  jury  to  have  a  pre- 
liminary "view"  of  the  locus  in  quo. 

Lastly,  should  he  apply  to  change  the  venue?  There  is- 
practically  only  one  ground  now  on  which  either  party  can  at 
this  stage  of  the  proceedings  ask  the  Master  to  change  the 
venue,  and  that  is  "  local  prejudice."  The  Master  will  alter 
the  place  of  trial  if  he  is  satisfied  that  there  is  no  probability 
of  a  fair  trial  in  the  place  originally  fixed,  e.g.,  if  a  local 
newspaper  of  extensive  circulation  has  recently  published  unfair 
attacks  on  either  party  with  reference  to  the  subject-matter 
of  the  action.  {Pi/hus  v.  Scudamove,  (1839)  Arnold,  46  i; 
Walker  v.  Brogdeii,  17  C.  B.  N.  S.  571.)  Such  extraneous 
facts  must  be  proved  by  affidavit. 
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The  action  may  have  been  sent  for  trial  to  an  official  or 
special  referee  under  Order  XXXVI.  rr.  45 — 57a,  and  the 
Arbitration  Act,  1889.  If  not,  it  will  be  tried  in  the  Chancery- 
Division  by  a  judge  alone ;  trial  by  jury  is  never  allowed 
there.  In  any  other  Division  of  the  High  Court  it  will 
be  tried  in  one  of  three  ways: — (a)  by  judge  alone;  (b)  by 
judge  and  jury ;  (c)  by  a  judge  with  assessors.  Assessors 
are  professional  or  scientific  persons  who  assist  the  judge  with 
their  special  knowledge ;  they  are  most  frequently  seen  in  the 
Admiralty  Court  in  cases  of  collision  between  two  vessels.  But 
if  any  issue  in  an  action  in  the  King's  Bench  Division  requires 
scientific  investigation,  an  order  may  be  made  for  the  trial  of 
the  action  before  a  judge  with  assessors.  [Sicyny  v.  N.  E. 
By.  Co.,  74  L.  T.  88.) 

If,  when  the  case  is  called  on  for  trial,  the  plaintiff  appears, 
and  the  defendant  does  not  appear,  then  the  plaintiff  may 
proceed  to  prove  his  claim,  so  far  as  the  burden  of  proof  lies 
upon  him,  and  obtain  judgment  in  the  defendant's  absence ; 
if  the  defendant  has  pleaded  a  counterclaim,  the  plaintiff  is 
entitled  to  have  that  dismissed  at  once  with  costs.  {Lumley  v. 
Broolcs,  41  Ch.  D.  323 ;  58  L.  J.  Ch.  494.)  But  if  the  defen- 
dant appears,  and  not  the  plaintiff,  the  defendant  is  entitled  to 
judgment  at  once,  dismissing  the  plaintiff's  claim  in  the  action; 
if  he  has  a  counterclaim,  he  may  prove  such  coimterclaim  so 
far  as  the  burden  of  proof  lies  upon  him.  (Order  XXXVI. 
rr.  31,  32.)     If  both  parties  appear,  then,  as  soon  as  the  jury 
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has  been  sworn,  the  junior  counsel  for  the  plaintiff  "  opens  the 
pleadings  " — that  is,  he  briefly  states  their  effect.  But  if  the 
action  is  brought  for  unliquidated  damages,  he  must  not  state 
the  amount  which  the  plaintiff  claims.  And  in  no  case  must 
he  mention  the  fact  that  the  defendant  has  paid  money  into 
Court,  or  the  amount  paid  in.  (Order  XXII.  r.  22.)  If  the 
trial  be  by  judge  alone,  the  ceremony  of  opening  the  pleadings 
is  generally  omitted. 

Next  may  arise  the  question  as  to  which  side  has  the  right 
to  begin.  In  a  civil  case,  this  depends  entirely  on  the  plead- 
ings. Whenever  the  plaintiff  claims  unliquidated  damages, 
he  has  the  right  to  begin,  unless  the  defendant  has  expresslj^ 
admitted  that  the  plaintiff  is  prima  facie  entitled  to  recover 
the  full  sum  which  he  claims.  {Carter  v.  Jones,  G  C.  &  P.  t)4 ; 
1  M.  &  E.  281  ;  Mercer  v.  WliaU,  5  Q.  B.  447,  462,  463 ;  14 
L.  J.  Q.  B.  267,  272.)  If  the  damages  claimed  be  liquidated, 
still,  if  the  defendant  has  in  his  Defence  traversed  any  material 
allegation  which  is  essential  to  the  plaintiff's  case,  the  plaintiff: 
has  the  right  to  begin.  If  one  issue  be  on  the  plaintiff,  it  does 
not  matter  that  there  are  others  which  lie  on  the  defendant. 
But  the  defendant  may  have  made  admissions  in  his  Defence 
which  entitle  him  to  begin.  This  may  have  been  done  pur- 
posely, as  it  is  generally  an  advantage  to  have  the  first  word 
with  the  jmy.  Besides,  if  any  evidence  is  called  on  the 
opposite  side,  the  first  word  means  the  last  word  too ;  and  to 
have  the  last  word  is  always  important.  The  defendant 
may  not  make  admissions  in  Court,  when  the  case  is  called 
on,  which  are  not  on  the  pleadings,  so  as  to  obtain  the  right 
to  begin  [Price  v.  Seaward,  Car.  &  M.  23)  ;  unless,  indeed,  he 
can  persuade  the  judge  to  amend  tlie  pleadings  then  and 
there.  If  both  parties  claim  the  right  to  begin,  the  judge  will 
decide  between  them  laccording  to  the  pleadings  as  they  stand. 
The  test  always  is.  How  would  Pjudgment  be  entered  on  these 
pleadings  if  no  e"sddence  at  all  were  given  on  either  side  ?     The 
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party  against  whom  judgment  would  in  that  event  be  given  is 
entitled  to  begin. 

The  leading  counsel  for  the  plaintiff  (if  the  plaintiff  is 
entitled  to  begin)  now  "  opens  his  case  "  :  that  is,  he  states  in 
chronological  order  the  facts  on  which  the  plaintiff  relies  ; 
sometimes  he  deals  with  the  defences  pleaded,  discounting 
them  in  anticipation ;  sometimes  he  prefers  to  leave  them 
unnoticed,  and  to  declare  that  there  is  no  defence  to  the 
action.  He  must  not  open  any  fact  which  he  is  not  prepared 
with  evidence  to  prove.  As  a  rule,  the  opening  speech  is 
purposely  pitched  in  a  less  combative  and  less  confident  tone 
than  the  same  counsel's  final  reply  ;  for  witnesses  often  dis- 
appoint a  leader  who  has  opened  his  case  strongly.  The 
junior  counsel  for  the  plaintiff  then  calls  the  first  witness,  who 
is  generally  the  plaintiff  himself,  and  examines  him  "  in  chief," 
as  it  is  called ;  he  is  cross-examined  by  the  defendant's 
counsel,  and  re-examined  by  the  leading  counsel  for  the 
plaintiff,  who  then  calls  the  next  witness.  And  so  the  case 
j)roceeds,  the  two  counsel  taking  the  witnesses  for  the  plaintifp, 
as  a  rule,  alternately.  When  all  the  plaintiff's  witnesses  have 
been  examined,  and  all  documents  material  to  his  case  have 
been  put  in  and  read,  the  plaintiff's  case  is  closed.  The 
leading  counsel  for  the  defendant  then  states,  if  such  be  the 
fact,  that  he  does  not  intend  to  call  any  witnesses  ;  and  in  that 
event  the  plaintiff's  counsel  must  at  once  address  the  jury, 
summing  up  his  own  evidence,  and  commenting  on  the  defence, 
so  far  as  it  has  been  foreshadowed  by  the  cross-examination, 
and  also,  no  doubt,  on  the  fact  that  the  defendant  does  not 
venture  to  go  into  the  box.  The  defendant's  counsel  then 
addresses  the  jury,  criticising  the  evidence  for  the  plaintiff. 
If,  however,  the  defendant's  counsel  intends  to  call  witnesses, 
or  if  he  has  already  put  in  any  document,  he  addresses  the  jury 
at  the  conclusion  of  the  plaintiff's  case,  opening  the  defence. 
He  then  calls  his  witnesses,  each  of  whom  may  be  examined. 
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cross-examined,  and  re-examined,  and  lie  usually  makes  a 
second  speech  for  the  defendant,  at  tlie  conclusion  of  which 
the  leading  counsel  for  the  plaintiff  replies  on  the  whole  case. 
This  disadvantage  necessarily  attends  calling  witnesses  for 
the  defendant ;  it  gives  the  plaintiff  the  last  word  A\ith 
the  jmy  ;  and  in  a  doubtful  case  the  reply  of  an  aLle  advocate 
frequently  determines  the  result  of  the  action.  But,  on  the 
other  hand,  the  jury  like  to  see  the  defendant  in  the  box,  and 
to  learn  from  his  own  lips  his  reasons  for  his  conduct.  If  there 
are  two  defendants,  of  whom  one  calls  evidence  material  to  the 
defence  of  both,  and  the  other  calls  no  evidence  at  all,  the  latter 
has  apparently  a  right  of  reply  after  the  plaintiff's  counsel  has 
addressed  the  jury.  {Iluland  v.  Jackson  and  Brodie,  18  Times 
L.  R.  574.)  When  the  speeches  of  counsel  are  happily  over, 
the  learned  judge  sums  up  the  whole  case  to  the  jury,  and 
then  follow  verdict  and  judgment. 

Exam'niation  of  Witnesses  in  Chief. 

The  success  of  a  case  depends  largely  on  how  the  witnesses 
are  handled.  The  timid  'witness  must  be  encom-aged ;  the 
talkative  witness  repressed ;  the  witness  who  is  too  strong  a 
partizan  must  be  kept  in  check  ;  and  yet  such  management 
must  not  be  obvious.  It  is  a  great  art  to  cross-examine 
well :  it  requires  even  greater  art  to  examine  in  chief  with 
uniform  success,  to  bring  out  clearly  and  in  proper  chronolo- 
gical order  just  so  much  as  is  wanted  and  no  more.  Nothing 
will  induce  some  witnesses  to  swear  up  to  their  proofs ;  from 
forgetfulness  or  some  other  reason  they  omit  the  most  material 
circumstance,  and  supply  in  its  place  a  host  of  immaterial 
details.  And  yet  counsel  must  not  seem  to  suggest  anything 
to  the  witness. 

Then  objections  are  frequently  taken  either  to  questions  put 
by  counsel  or  to  something  which  the  witness  is  endeavouring 
to  say.     An  objection  to  the  admissibility  of  any  evidence  must 
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be  taken  as  soon  as  it  is  tendered;  no  objection  can  be  raised 
after  the  evidence  has  once  been  received.  Such  an  objection 
is  usually  stated  in  the  compendious  form,  "  That  is  not 
evidence."  This  may  mean  one  or  other  of  two  very  different 
things  :  either  (a)  that  the  fact  sought  to  be  proved  is  irrele- 
vant to  every  issue  in  the  action,  or  (b)  that  the  proposed 
method  is  not  the  proper  method  of  proving  a  relevant  fact. 
Anything  that  goes  to  prove  a  material  fact  is  relevant ;  every- 
thing else  will  be  rigorously  excluded.  And  relevant  facts 
must  be  proved  in  the  legitimate  way ;  a  fact  may  be  most 
material,  still  that  is  no  reason  why  you  should  be  allowed  to 
prove  it  by  hearsay  evidence.  Counsel  examining  in  chief  must 
keep  rigidly  to  what  is  relevant,  and  be  prepared  to  prove  all 
relevant  facts  by  admissible  evidence. 

And  he  must  not  ask  leading  questions.  A  leading  question 
is  one  which  suggests  to  the  witness  the  answer  which  it  is 
desired  he  should  give  to  it.  Counsel  may  not,  therefore,  put 
such  a  question  to  his  own  witness,  unless  it  is  merely  intro- 
ductory, or  relates  to  matters  as  to  which  there  is  no  dispute. 
In  most  cases,  however,  it  is  necessary  to  prove  a  certain 
number  of  uncontested  facts,  in  order  that  judge  and  jury  may 
understand  the  position  of  the  parties  and  the  circumstances 
surrounding  the  case.  As  to  these  matters,  leading  questions 
are  often  put  with  the  permission  of  counsel  on  the  other  side. 
Leading  questions  may  also  be  put  to  contradict  evidence 
already  given  by  a  witness  on  the  other  side ;  e.g.,  if  the 
plaintiff  has  sworn  that  the  defendant  said,  "  The  goods  need 
not  all  be  equal  to  sample,"  the  defendant  can,  and  should, 
be  asked,  "  Did  you  ever  say  to  the  plaintiff  that  the  goods 
need  not  all  be  equal  to  sample,  or  any  words  to  that  effect  ?  " 

A  party  may  not  attack  the  character  of  a  witness  whom  he 
has  called  himself,  or  call  evidence  to  contradict  him,  except 
whore  he  was  compelled  by  the  law  to  call  that  particular 
witness,  e.g.,  if  he  were  the  attesting  witness  to  a  will.     For 
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by  voluntarily  placing  him  before  the  Court  to  give  evidence 
the  party  represents  to  the  judge  and  jury  that  the  witness  is 
worthy  of  belief.  Sometimes,  however,  the  judge  ^^all  allow  an 
adverse  witness  to  be  treated  as  hostile,  that  is,  to  be  treated  as 
though  he  had  been  called  by  the  other  side,  and  then  he  may 
be  cross-examined  and  contradicted.  He  may  be  asked  leading 
questions ;  he  can  also  be  asked  as  to  any  previous  statement 
made  by  him  (such  as  a  signed  proof  of  his  evidence)  ;  and 
after  his  attention  has  been  called  to  the  particular  portions 
which  are  inconsistent  with  his  present  evidence,  such  state- 
ment, if  in  ■svTiting,  may  be  put  in  evidence  to  contradict  him. 
(C.  L.  P.  Act,  1854  (17  &  18  Yict.  c.  125),  ss.  23,  24.)  But 
the  judge  will  not  allow  counsel  to  treat  a  witness  as  hostile 
merely  because  the  evidence  he  is  giving  is  unfavourable  to  the 
party  who  called  him.  Such  permission  will  only  be  given 
where  the  witness  shows  a  decided  bias  against  that  party,  and 
a  reluctance  to  state  anything  that  tells  in  his  favour. 
{Greenongh  v.  Eccles,  5  C.  B.  N.  S.  786 ;  28  L.  J.  C.  P.  160.) 

A  witness  should  always  state  what  happened  according  to 
his  own  personal  recollection,  and  not  according  to  what  he  has 
since  been  told.  But  he  is  allowed  to  refi-esh  his  memory, 
when  in  the  box,  by  looking  at  any  entry  or  memorandum 
which  he  himself  wrote  or  dictated  very  shortly  after  the 
event  which  it  records,  or  even  at  an  entry  made  by  some  one 
else,  but  which  he  saw  and  read  and  approved  as  correct 
very  shortly  after  the  event.  It  does  not  matter  that  the 
document  is  not  evidence  for  either  party,  or  even  that  it 
should  be  and  is  not  stamped.  [Maugham  v.  Hubbard,  8  B.  & 
C.  14 ;  M-c/ia/l  v.  BuUough,  (1896)  1  Q.  B.  325 ;  74  L.  T.  27.) 
The  mtness  should  not  read  it  aloud  to  tlie  jmy  (unless  the 
other  side  consent)  :  he  should  merely  refer  to  it  to  refresh  his 
memory.  And  he  must  have  in  Court  the  original  entrj',  and 
not  a  fair  copy  of  it.  {Burton  v.  Plummer,  2  A.  &  E.  343.) 
Counsel  on  the  other  side  is  entitled  to  look  at  anv  document 
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by  whicli  the  witness  has  refreshed  his  memory  and  to  cross- 
examine  him  on  it;  and  he  may,  if  he  thinks  fit,  put  it  in 
evidence. 

Cross-examination. 

Counsel,  when  cross-examining,  has  a  much  freer  hand  than 
when  examining  in  chief.  He  may  ask  leading  questions  to  his 
heart's  content.  And  he  need  not  confine  his  questions  to  the 
facts  in  issue  ;  he  may  branch  out  into  many  collateral  matters ; 
he  may  attack  the  character  and  impugn  the  credit  of  the 
witness  to  any  extent  which  his  instructions  justify.  But  he 
should  use  this  liberty  guardedly. 

This  much  counsel  is  bound  to  do,  when  cross-examining: 
he  must  put  to  each  of  his  opponent's  witnesses,  in  turn,  so 
much  of  his  own  case  as  concerns  that  particular  witness  or  in 
which  that  witness  had  any  share.  Thus,  if  the  plaintiff  has 
deposed  to  a  conversation  with  the  defendant,  it  is  the  duty  of  the 
counsel  for  the  defendant  to  indicate  by  his  cross-examination 
how  much  of  the  plaintiff's  version  of  the  conversation  he 
accepts,  and  how  much  he  disputes,  and  to  suggest  what  the 
defendant's  version  will  be.  If  he  ask  no  question  as  to  it,  he 
will  be  taken  to  accept  the  plaintiff's  account  in  its  entirety. 

But  in  all  other  matters  it  is  often  safer  to  ask  too  little  than 
too  much.  It  is  quite  unnecessary  to  take  the  witness  through 
the  whole  of  the  story  which  he  has  already  given  in  chief : 
the  usual  result  of  doing  so  is  that  the  witness  merely 
repeats  his  former  evidence  with  greater  emphasis  and  clearness 
and  brings  out  many  minor  incidents  and  considerations  which 
corroborate  his  tale. 

Moreover,  reckless  cross-examination  often  lets  in  awkward 
pieces  of  evidence  which  hitherto  were  not  admissible.  Thus,  if 
you  ask  a  witness  whether  he  did  not  meet  Mr.  X.  at  Ilminster 
Fair  last  September,  and  whether  Mr.  X.  did  not  then  tell  him 
so  and  so,  your  opponent,  in  reply,  will  be  able  to  ask  the 
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witness  what  Mr.  X.  really  did  say  to  him  on  that  occasion, 
although  this  was  not  admissible  in  chief,  because  your  client 
was  not  present  at  the  conversation.  Again,  if  one  entry  in  a 
book  is  tendered  in  evidence  or  is  used  by  a  witness  to  refresh 
his  memory,  and  you  take  the  book  and  turn  over  the  leaves 
and  cross-examine  as  to  other  entries  which  you  find  there, 
you  make  such  other  entries  evidence,  and  part  of  your  case. 
{Gregory  v.  Tavcrnor,  6  C.  &  P.  at  p.  281.) 

Witnesses  may  be  cross-examined  not  only  as  to  the  facts  of 
the  case  but  also  "  to  credit,"  that  is,  as  to  matters  not  material 
to  the  issue,  with  the  view  of  impugning  their  credit  and  thus 
shaking  their  whole  testimony.  But,  in  order  to  prevent  the 
case  from  thus  branching  out  into  all  manner  of  irrelevant 
issues,  it  is  wisely  provided  that  on  such  matters  the  answer  of 
the  witness  must  be  accepted  as  final ;  no  evidence  can  be  called 
to  contradict  it.  There  is  one  exception.  A  witness  can  always 
be  asked  whether  he  has  not  been  convicted  of  a  crime,  and  if 
he  either  denies  the  fact,  or  refuses  to  answer,  the  opposite  party 
may  prove  *  such  conviction,  however  irrelevant  to  the  issue  the 
fact  of  such  conviction  may  be,     (C.  L.  P.  Act,  1854,  s.  24.) 

There  are  some  questions,  moreover,  which  a  witness  will 
not  be  compelled  to  answer,  either  in  cross-examination  or 
in  chief : — 

(i.)  He  may  refuse  to  answer  any  question  which  tends, 
directly  or  indirectly,  to  show  that  he  has  committed 
a  crime,  even  though  there  is  not  in  reality  the 
faintest  prospect  of  any  criminal  proceedings  being 
taken  against  him. 
(ii.)  No  witness  in  any  proceeding  instituted  in  consequence 
of  adultery,  whether  a  party  to  the  suit  or  not,  is 
bound  to  answer  any  question  tending  to  show  that  he 
or  she  has  been  guilty  of  adultery,  unless  such  witness 

*  The  right  method  of  proving  a  conviction  is  stated  ante,  p.  293. 
O.P.  X 
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shall  have  abeady  given  evidence  in  the  same  pro- 
ceeding in  disproof  of  his  or  her  alleged  adultery 
(32  &  33  Yict.  c.  68,  s.  3),  as  explained  in  Evans  v. 
Evans  (No.  2),  (1904)  P.  378;  73  L.  J.  P.  114. 

(iii.)  Neither  hushand  nor  ^^ife  can  he  compelled  to  disclose 
any  communication  which  has  passed  hetween  them. 
(16  &  17  Yict.  c.  83,  s.  3.) 

(iv.)  No  barrister  or  solicitor  may,  unless  his  cKent  consents, 
disclose  any  fact  which  his  client  communicated  to 
him  in  his  professional  capacity,  or  the  professional 
advice  he  gave  his  client — nor  can  the  client  he  com- 
pelled to  make  any  such  disclosiu-e — so  long  as  such 
communication  was  not  made,  nor  such  advice  given,  in 
furtherance  of  any  criminal  or  fraudulent  pm*pose. 
{WiUiams  v.  Qiiebrada,  (1895)  2  Ch.  751.) 

(v.)  No  judge,  and  no  juryman,  can  he  compelled  to  give 
evidence  as  to  anything  which  came  to  his  knowledge 
in  such  capacity.  No  member  of  the  Privy  Council 
may  disclose  what  occurred  in  the  Council.  No 
member  of  either  House  of  Parliament  can  be  com- 
pelled to  state  what  took  place  in  the  House,  without 
the  leave  of  the  House.  No  servant  of  the  State  can 
be  compelled  to  disclose  any  official  communication 
made  to  him  by  any  other  State  official,  whether 
superior  or  inferior,  unless  the  head  of  his  department 
permits  him  so  to  do. 

He-examination. 

The  object  of  re-examination  is  merely  to  give  the  witness 
an  opportunity  of  explaining  any  seeming  inconsistency  in  his 
answers,  and  of  stating  the  whole  truth  as  to  any  matter  which 
was  touched  on,  but  not  fully  dealt  with,  in  cross-examination. 
Counsel,  when  re-examining,  can  ask  no  question  that  does  not 
arise  out  of  the  cross-examination,  except  by  consent;  he  has 
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no  more  right  to  ask  leading  questions  at  this  stage  than  at 
any  other ;  and  it  is  a  mere  waste  of  time  to  ask  over  again 
questions  already  put  in  chief. 

When  counsel  have  finished  with  the  witness,  the  judge  often 
asks  him  a  few  questions.  Neither  counsel  has  any  right  to 
re-examine  the  witness  on  the  answers  which  he  has  given  to 
the  judge ;  but  he  may  ask  the  judge  to  put  another  question 
to  the  witness  to  make  those  answers  clear.  After  a  witness 
has  once  left  the  box,  he  cannot  be  recalled,  except  by  the  leave 
of  the  judge ;  and  counsel,  when  asking  leave,  is  expected  to 
indicate  the  matters  on  which  he  desires  him  to  give  further 
evidence.  If  the  judge  consents,  and  the  witness  is  recalled, 
the  counsel  recalling  him  will  be  confined  to  the  matters  so 
indicated ;  but  his  opponent  may,  apparently,  cross-examine 
him  on  any  subject. 

The  judge,  too,  has  power  to  call  and  examine  a  witness  who 
has  not  been  called  by  either  party,  and,  if  he  does  so,  neither 
party  has  a  right  to  cross-examine  that  witness  without  the 
leave  of  the  judge.  But  such  leave  will  always  be  granted  if 
the  evidence  of  the  witness  called  by  the  judge  is  adverse  to 
either  party.     {Couhon  v.  Dishorough,  (1894)  2  Q.  B.  316.) 

Documents. 

The  original  document  itself  must  be  produced  at  the  trial, 
if  it  be  possible  to  obtain  it.  And  if  the  plaintiff  puts  it  in,  the 
defendant  is  entitled  to  have  the  whole  of  it  read  as  j)art  of  the 
Xilaintiff's  case.  {Cooke  v.  Hughes,  Ey.  &  Moo.  112.)  The 
original  must  be  carefully  traced  where  it  has  passed  through 
many  hands.  {Fryer  v.  Gathercole,  4  Ex.  262 ;  18  L.  J.  Ex. 
389  ;  Adams  v.  Kclhj,  Ey.  &  Moo.  157.)  If  the  original  be  not 
produced,  it  must  be  satisfactorily  accounted  for.  But  where 
a  large  number  of  copies  are  printed  from  the  same  type,  or 
lithographed  at  the  same  time  by  the  same  process,  none  of 
them  are  copies  in  the  legal  sense  of  the  word.     They  are  all 
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counterpart  originals,  and  eacli  is  primary  evidence  of  the 
contents  of  tlie  rest.  {R.  v.  Watson,  2  Stark,  at  p.  129 ; 
Johnson  v.  Hudson  and  Morgan,  7  A.  &  E.  233,  n.) 

If  a  person  is  only  called  to  produce  a  document,  and  is  not 
sworn  or  asked  any  question  in  chief,  the  other  side  has  no 
right  to  cross-examine  him;  sometimes  he  is  called  on  to 
produce  a  document  while  the  plaintiff  or  some  other  witness  is 
in  the  box,  and  is  himself  called  as  a  witness  at  a  later  j)eriod  of 
the  case.  A  party  who  has  been  served  with  notice  to  produce 
is  not  bound  to  comply  with  it ;  when  the  other  side  calls  for  a 
document,  his  counsel  may  say,  "  I  do  not  produce  it."  Counsel 
must  not  say  more  ;  for  he  is  not  entitled  to  give  evidence  ;  his 
witnesses  must  subsequently  explain  why  it  is  not  produced, 
e.g.,  that  it  has  been  lost  or  destroyed. 

If  the  original  be  produced,  a  dispute  may  arise  as  to  who 
wrote  it ;  and  it  may  be  necessary  to  call  witnesses  to  prove 
the  handwriting.  Anyone  who  has  ever  seen  A.  write  (even 
though  only  once ;  Garrc/ls  v.  Alexander,  4  Esp.  37)  can  be 
called  to  prove  his  handwriting.  So  can  anyone  who  has 
corresponded  with  A.,  or  seen  letters  which  have  arrived  in 
answer  to  letters  addressed  to  A.  Thus,  a  clerk  in  a  merchant's 
office,  who  has  corresponded  with  A.  on  his  master's  behalf, 
may  be  called  to  prove  his  handwriting,  though  he  has  never 
seen  A.  write.  [E.  v.  Slanei/,  5  C.  &  P.  213.)  The  usual 
course  is  for  the  counsel  who  tenders  the  document  merely  to 
ask  the  witness,  "Do  you  know  Mr.  A.'s  handwriting?'* 
leaving  it  to  his  opponent  to  cross-examine  as  to  the  extent  of 
the  witness's  acquaintance.  Such  cross-examination  will  only 
weaken  the  force  of  his  evidence,  not  destroy  its  admissibility. 
{Eagleton  v.  Kingston,  8  Ves.  473 ;  Doe  d.  Mudd  v.  Snckermore^ 
5  A.  &  E.  730.)  Lastly,  by  sect.  27  of  the  Common  Law 
Procedui'e  Act,  1854,  "  comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine,  shall  be  permitted  to  be  made  by  the  witnesses ;  and 
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such  writings,  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  Court  and  jury  as  evidence  of 
the  genuineness  or  otherwise  of  the  writing  in  dispute."  It 
may  be  necessary  to  call  some  expert  in  handwriting.  But 
the  jury  generally  receive  the  evidence  of  experts  with  caution ; 
so  it  is  well  to  back  it  up  with  evidence  of  witnesses  who  have 
seen  the  person  write.  If  the  suggestion  is  that  the  document 
was  written  by  either  party  to  the  suit,  and  he  is  present  in 
Court,  he  may,  it  seems,  be  then  and  there  required  to  write 
something  which  the  Court  and  jiu-y  may  compare  with  the 
document  in  dispute.  {Doe  d.  Devine  v.  Wilson,  10  Moo.  P.  C. 
at  p.  530.) 

Sometimes,  however,  when  a  document  is  tendered  in 
■evidence,  the  officer  of  the  Court  takes  the  objection  that  it 
ought  to  be,  and  is  not,  stamped.  Counsel  never  take  a  stamp 
objection.  Some  documents,  such  as  most  bills  of  exchange 
and  promissory  notes,  cannot  be  stamped  after  they  are 
issued ;  and  in  such  cases  the  objection  is  fatal ;  no  copy  can 
ibe  put  in,  even  by  consent,  after  it  is  known  to  the  Court  that 
the  original  is  unstamped.  If,  however,  the  document  is  one 
which  can  by  law  be  stamped  after  its  issue  or  execution,  the 
objection  can  be  removed  by  paying  the  officer  the  amount 
of  the  stamp  duty  and  a  penalty ;  or,  if  the  document  be 
insufficiently  stamped,  the  amount  of  the  deficiency  and  a 
penalty.  If  there  is  any  question  as  to  the  necessity  for  a 
stamp,  or  as  to  its  proper  amount,  the  judge  decides  it  then 
and  there ;  if  he  admits  the  document,  his  decision  is  final, 
and  no  new  trial  will  be  granted,  if  he  subsequently  proves  to 
have  been  wrong.     (Order  XXXIX.  r.  8.) 

Sometimes  a  graver  difficulty  is  experienced  in  putting  in 
ovidence  some  official  document,  e.g.,  a  letter  or  memorial  sent 
to  a  Secretary  of  State  or  to  some  government  department.  An 
objection  is  often  taken  that  the  production  of  such  documents 
is  against  public  policy.     If  this  objection  is  duly  raised  by  the 
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proper  officer,  the  document  cannot  be  read,  nor  can  any  other 
evidence  be  given  of  its  contents.  If  tlie  original  is  privileged 
from  production  on  the  ground  of  public  policy,  the  same 
public  policy  requires  that  no  secondary  evidence  of  it  shall 
be  given.  {Home  v.  Bentind-,  2  Brod.  &  B.  130;  Stace  v. 
Griffith,  L.  E.  2  P.  C.  428  ;  20  L.  T.  197 ;  Bawkins  v.  Lord 
RoJcchj,  L.  E.  8  a.  B.  255.)  In  Beatson  v.  Skene  (5  H.  &  N. 
838  ;  29  L.  J.  Ex.  430),  it  was  decided  that  the  objection 
must  be  taken  by  the  head  of  the  public  department  of  State, 
who  is  alone  able  to  judge  whether  the  production  of  the- 
document  will  or  will  not  be  injurious  to  the  public  service. 
It  is  not  for  the  judge  at  the  trial  to  decide  that  question. 
{Hughes  v.  Vargas,  9  Times  L.  E.  551 ;  9  E.  661.)  The  strict 
rule  on  the  point  is  that  "the  Court  is  entitled  to  have  the 
pledge  and  security  of  the  head  officer  of  State  to  give  the 
reason  for  the  non-production  of  those  documents  which  it  i& 
objected  to  produce,  and  to  demand  that  he  shall  come  inta 
the  witness-box,  and  there  say  that  he  is  the  head  of  the 
department,  and  objects  to  such  and  such  documents  being 
produced,  specifying  them,  on  the  ground  of  public  policy.'* 
{Per  Grove,  J.,  in  Kain  v.  Farrer,  37  L.  T.  at  p.  470.)  But 
as  a  rule  the  judge  does  not  trouble  the  head  of  the  depart- 
ment to  attend  in  Court  in  person,  provided  a  representative- 
from  the  office  attends  on  his  behalf  and  satisfies  the  judge 
that  the  mind  of  the  responsible  head  of  the  department  has 
been  brought  to  bear  on  the  question,  and  that  he  has  decided 
that  the  production  of  the  document  would  be  injurious  to  the 
public  service.  (See  In  re  Joseph  Hargreares,  Ltd.,  (1900) 
1  Ch.  347 ;  69  L.  J.  Ch.  183.) 

Secondary  Evidence. 

If  the  original  document  has  been  lost  or  destroyed^ 
secondary  evidence  may  be  given  of  its  contents.  But  its  loss , 
or  destruction  must  first  be  clearly  proved.     It  is  not  enoughi 
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for  a  witness  to  say  it  is  lost ;  he  must  prove  that  he  has  made 
a  real  search  for  it,  before  he  will  be  allowed  to  put  in  a  copy 
or  state  his  recollection  of  its  contents.  If  he  seeks  to  put  in 
a  copy,  he  must  prove  that  it  is  a  correct  copy.  Strictly,  the 
man  who  made  that  copy  should  be  called  to  prove  its  correct- 
ness. But  counsel  will  generally  consent  to  a  copy  of  any 
letter  being  read  when  it  is  common  ground  that  such  a  letter 
was  in  fact  written  and  received.  Where  words  are  written, 
or  a  paper  placarded,  on  a  wall,  which  cannot  conveniently 
be  brought  into  Court,  secondary  evidence  may  be  given  of 
its  contents.  {Per  Lord  Abinger  in  Mortimer  v.  M'Calla)i, 
6  M.  &  W.  at  p.  68 ;  Bruce  v.  Nicolopulo,  11  Ex.  at  p.  133 ; 
24  L.  J.  Ex.  at  p.  324.) 

Where,  however,  the  document  is  still  in  existence  and 
capable  of  being  brought  into  Court,  the  party  desiring  to  give 
secondary  evidence  of  its  contents  must,  in  the  first  place, 
prove  that  he  has  done  all  in  his  power  to  obtain  the  original 
document.  Thus,  the  plaintiff  is  entitled  to  give  secondary 
evidence,  if  the  original  is  in  the  defendant's  possession,  and 
is  not  produced  when  called  for,  provided  due  notice  to 
produce  it  was  served  on  the  defendant's  solicitor  a  reasonable 
time  before  the  trial  {R.  v.  Boucher,  1  F.  &  F.  486) ;  and  also 
if  the  document  is  ■  in  the  possession  of  someone  beyond  the 
jurisdiction  of  the  Court,  who  refuses  to  produce  it  on  request, 
although  informed  of  the  pm-pose  for  which  it  is  required, 
{Boyle  V.  Wiseman,  10  Ex.  647 ;  24  L.  J.  Ex.  160 ;  R.  v.  Uanfaethhj, 
2  E.  &  B.  940.)  If  it  be  in  the  possession  of  a  thii-d  person 
within  jmisdiction,  but  a  stranger  to  the  cause,  who  refuses  to 
produce  it,  although  duly  served  with  a  subpoena  duces  tecum, 
for  the  purpose,  then  the  right  to  give  secondary  evidence  of 
its  contents  appears  to  depend  on  whether  such  refusal  be 
rightful  or  wrongful.  If  it  be  a  wrongful  refusal,  then,  it  is 
said,  the  remedy  of  the  party  is  against  the  witness  only  {sed 
quevre).     If  it  be  a  rightful  reiusal,  then  secondary  evidence  is, 
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as  a  rule,  admitted  ;  as  the  party  has  done  all  in  his  power  to 
produce  primary  proof.  Even  here,  however,  the  privilege 
arising  from  considerations  of  public  policy  may  prevent  any 
evidence  being  given  of  the  contents  of  the  document.  But 
where  the  privilege  is  only  of  a  private  character,  secondary 
evidence  may  be  given  of  the  contents  of  documents  privileged 
from  production,  e.g.,  of  a  document  entrusted  to  a  solicitor 
by  his  client.  {Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102  ;  Neidon 
V.  CMplin,  10  0.  B.  356 ;  Cakraft  v.  Guest,  (1898)  1  Q.  B.  759.) 

Rehutting  Evidence. 

In  some  cases,  at  the  close  of  the  defendant's  case,  the 
plaintiff  is  allowed  to  call  further  evidence  in  answer  to 
any  affirmative  case  raised  by  the  defendant.  Thus  if  the 
defendant  has  pleaded  an  excuse  or  justification  for  his  con- 
duct, the  plaintiff's  counsel  may,  if  he  chooses,  deal  with  this 
defence  and  call  evidence  to  rebut  the  justification  in  the  first 
instance ;  or,  if  he  prefers,  he  may  confine  his  original  case 
to  proving  what  the  defendant  did,  and  deal  with  the  defence 
in  his  reply,  when  he  will  know  the  strength  of  the 
defendant's  case.  It  may  be  the  defendant  will  never 
establish  even  a  prima  facie  justification.  (See  Maclaren 
V.  Davis,  6  Times  L.  R.  373.)  But  the  plaintiff's  counsel 
cannot,  in  the  absence  of  special  circumstances,  call  some 
evidence  to  rebut  the  justification  in  the  first  instance, 
and  more  afterwards  in  reply,  thus  dividing  his  proof. 
{Browne  v.  Murray,  Ey.  &  Moo.  254.) 

Nonsuit. 

Strictly,  there  is  no  longer  such  a  thing  as  a  nonsuit.  {Fox 
V.  Star  Newspaper  Co.,  (1900)  A.  C.  19.)  But  the  word  is 
now  used  to  denote  the  act  of  the  judge  when  he  withdraws 
the  case  from  tlie  jury  and  directs  judgment  to  be  entered 
for  the  defendant  without  (or  in  spite  of)  theii*  verdict.     The 
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proper  time  for  the  defendant's  coun&el  to  submit  to  the 
judge  that  there  is  no  case  for  him  to  answer  is  at  the  close  of 
the  plaintiff's  case.  Some  judges,  however,  decline  to  allow 
the  question  to  be  argued  at  this  stage  of  the  action,  unless 
defendant's  counsel  at  once  announces  that  he  intends  to  call 
no  witnesses.  And  indeed  it  is  generally  host  to  discuss  the 
law  of  the  case  after  all  the  evidence  has  been  given.  A  plaintiff 
should  not  be  non-suited  on  his  counsel's  opening  except  by  the 
consent  of  his  counsel.  {Fletcher  v.  L.  8^  K.  W.  Rij.  Co.,  (1892) 
1  Q.  B.  122  ;  Imacs  v.  Evans,  IG  Times  L.  R.  480.)  Every 
point  of  law  on  which  either  party  intends  to  rely  must,  as  a 
rule,  be  raised  before  verdict ;  if  it  is  not  raised  when  it  ought 
to  have  been  raised,  the  party  will  be  deemed  to  have  waived 
it.  {Gra/iam  v.  Mayor,  8^c.  of  Iladdersfield,  12  Times  L.  R. 
36  ;  and  see  pout,  p.  322.)  The  judge  at  the  trial  has  full 
power  to  allow  either  party  to  alter  or  amend  the  indorsement 
on  his  writ  or  any  pleading  or  proceeding  on  such  terms  as 
may  be  just  (Order  XXVIII.  rr.  1,  G,  12),  and  to  add,  or  strike 
out,  or  substitute,  a  plaintiff  or  defendant.     (Order  XVI.  r.  12.) 

WitJtdraic'nig  a  Juror. 

Actions  are  often  compromised  before  the  judge  comes  to 
sum  M])  the  evidence.  A  juror  is  often  withdrawn,  sometimes 
at  the  suggestion  of  the  judge.  This  means  that  neither  party 
cares  for  the  case  to  proceed.  If  no  special  terms  are  agreed 
on,  the  effect  of  withdrawing  a  juror  is  tliat  the  action  is  at 
an  end,  that  no  fresh  action  can  be  brought  for  the  same 
cause  of  action,  and  that  each  party  pays  his  own  costs.  (See 
Strams  v.  Fra}wis,  4  F.  &  F.  939,  1107  ;  15  L.  T.  G74  ; 
Moscati  V.  Lanson,  7  C.  &  P.  35,  n.  ;  Korbiirn  v.  Uil/iain, 
L.  E.  5  C.  P.  129  ;  39  L.  J.  C.  P.  183.)  If  any  other  terms  be 
agreed  on,  they  should  be  indorsed  on  counsel's  briefs,  and 
each  indorsement  signed  by  the  leading  counsel  on  both  sides. 
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Counsel  has  full  authority  to  make  such  a  compromise,  unless 
expressly  forbidden  to  do  so  by  the  client  at  the  time  {Strauss- 
V.  Francis,  L.  E.  1  Q.  B.  379 ;  35  L.  J.  Q.  B.  133 ;  MaUheics 
V.  Mtmstcr,  20  Q.  B.  D.  141 ;  Male  v.  Gordon  Lennox,  (1902) 
A.  C.  465),  provided  the  compromise  does  not  include  or 
affect  matters  outside  the  scope  of  the  action.  {Kcmpshall  v. 
Holland,  14  E..  336.)  The  terms  of  such  a  compromise  will  be 
strictly  enforced,  if  necessary,  by  an  order  of  the  Court. 
{Tardrew  v.  Brook,  5  B.  &  Ad.  880 ;  Bile//  v.  B>/riie,  lb.  882,  n. 
But  see  Leivis's  v.  Lewis,  45  Ch.  D.  281.) 

Verdict. 

If,  however,  the  progress  of  the  trial  is  not  arrested  by 
either  a  nonsuit  or  a  compromise,  then,  as  soon  as  all  the 
evidence  has  been  heard,  and  the  counsel  on  both  sides  have 
addressed  the  jmy,  the  judge  sums  up  the  evidence.  He  may 
either  leave  the  jury  to  return  a  general  verdict  for  the 
plain tiif  or  for  the  defendant,  or  ask  them  to  answer  certain 
questions ;  in  the  latter  case  it  will  be  for  the  judge  to 
determine  subsequently  what  is  the  legal  result  of  their 
findings.  If  either  party  desires  that  any  other  question 
should  be  left  to  the  jury  besides  those  which  the  judge  is 
proposing  to  leave,  he  should  ask  the  judge  to  put  that 
question  also  to  the  jury  before  the  verdict  is  given.  ( Weiser  v. 
Segar,  (1904)  "W.  N.  93.) 

The  jury  now  consider  their  verdict.  They  must  determine 
all  issues  of  fact,  and,  if  they  are  in  favour  of  the  plaintiff, 
they  must  also  assess  the  damages.  In  arriving  at  the 
amount,  the  jury  must  not  have  regard  to  any  question  of 
costs ;  that  is  a  matter  for  the  judge.  And  they  must  not 
be  informed  that  any  money  has  been  paid  into  Court.  In 
some  cases  the  amount  to  which  the  plaintiff  is  entitled 
can  be  ascertained  by  mere  arithmetic,  or  calculated  according- 
to   a   scale   of   charges   or   some  other   accepted  rate  or  per- 
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centage.     The    damages   are    tlien   said    to    be    liquidated  or 
"  made  clear."     When,  however,  the  amount  to  be  recovered 
depends   on    all   the   circumstances   of    the   case,  and  on  the 
conduct  of  the  parties,  or  is  fixed  by  opinion  or  by  an  estimate, 
the  damages  are  said  to  be  iinJiquidatcd.     Thus,  in  an  action 
on  a  bill  of  exchange  or  a  promissory  note,  the  amount  of  the 
verdict,  if  it  be  for  the  plaintiff  at  all,  can  be  reckoned  before- 
hand :  so  much  for  principal,  so  much  for  interest,  so  mucli 
for  notarial  expenses.     But  in   an  action  of  libel,  for  instance, 
it  is  open  to  the  jury  to  award  the  plaintiff  a  farthing,  or  forty 
shillings,  or  a  hundred  pounds  ;  and  no  one  can  say  before- 
hand what  the   precise   figure  will  be.      Where  the  damages 
are    unliquidated,   the    sum    which    the    jury    awards    to    a. 
successful  plaintiff  may  be  either — 
(i.)  Contemptuous  ; 
(ii.)  Nominal ; 
(iii.)  Substantial ;  or 
(iv.)  Vindictive. 

(i.)  Contemptuous  damages  are  awarded  when  the  jury 
consider  that  the  action  should  never  have  been  brought. 
The  defendant  may  have  just  overstepped  the  line,  but  the 
plaintiff  is  also  somewhat  to  blame  in  the  matter,  or  has 
rushed  into  litigation  unnecessarily ;  so  he  only  recovers  a 
farthing  or  a  shilling. 

(ii.)  Nominal  damages  are  awarded  where  the  action  was  a 
proper  one  to  bring,  but  the  plaintiff  has  not  suffered  any 
special  damage,  and  does  not  desire  to  put  money  into  his 
pocket;  he  has  established  his  right  or  cleared  his  character, 
and  is  content  to  accept  forty  shillings  and  his  costs. 

(iii.)  Substantial  damages  are  awarded  where  the  jury 
seriously  endeavour,  as  men  of  business,  to  arrive  at  a  figure 
which  will  fairly  compensate  the  plaintiff  for  the  injury  which 
he  has  in  fact  sustained. 

(iv.)  Vindictive   or   retributory   or  exemplary  damages   are 
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awarded  where  tlie  jury  desire  to  mark  tlieir  sense  of  the 
defendant's  conduct  by  fining  him  to  a  certain  extent ;  they 
therefore  punish  him  by  awarding  the  plaintiff  damages  in 
excess  of  the  amount  which  would  be  adequate  compensa- 
tion for  the  loss  or  injury  which  he  has  actually  sustained. 
The  jury  are  only  allowed  to  give  such  damages  in  actions 
for  breach  of  promise  of  marriage,  assault,  trespass,  seduction, 
libel,  slander,  false  imprisonment,  and  malicious  prosecution. 

Where  the  cause  of  action  is  continuing  (as  in  cases  of 
nuisance,  non-repair,  or  continuing  trespass)  the  jury  must 
assess  the  damages  down  to  the  time  of  assessment  ;  and 
the  plaintiff  can  bring  a  second  action  for  any  subsequent 
■damage,  if  it  continues.  But  where  the  cause  of  action 
consists  of  one  isolated  act  or  omission  {e.g.,  one  assault,  one 
libel,  or  one  piece  of  negligence),  the  juiy  must  assess  the 
damages  once  for  all.  No  fresh  action  can  as  a  rule  be 
brought  for  any  subsequent  damage  ;  hence,  the  jury  must 
take  into  their  consideration  now  every  loss  which  will 
naturally  result  in  the  future  from  the  defendant's  conduct ; 
though  they  must  not  speculate  on  mere  contingencies.* 

Judgment. 

As  soon  as  the  verdict,  be  it  general  or  special,  has  been 
returned,  it  is  the  duty  of  the  counsel  for  the  successful  party 
to  ask  for  judgment.  Sometimes,  if  there  are  important 
legal  questions  raised,  the  judge  does  not  give  judgment  at 

*  There  is  one  exception  to  this  rule.  In  cases  where  special  damage 
is  essential  to  the  cause  of  action,  it  has  been  held  that  a  second  action 
can  be  brought,  if  fresh  special  damage  arises  from  the  same  cause  of 
action  after  the  writ  in  the  first  action  was  issued:  see  ante,  pp.  220,  221. 
Hence,  in  such  actions,  the  jury  should  confine  their  attention  to  the 
special  damage  which  has  actually  happened  and  which  is  alleged 
and  proved  before  them,  and  leave  the  future  for  some  other  jury  to 
deal  with. 
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once,  but  reserves  the  matter  for  "  fiu'tlier  consideration/* 
as  it  is  called.  This  is  really  a  motion  for  judgment,  and  it 
must  be  heard  and  determined,  if  possible,  by  tlie  judge  who 
tried  the  case.  (Jud.  Act,  1890,  s.  2.)  As  a  rule,  however, 
the  judge  gives  judgment  then  and  there,  according  to  the 
findings  of  the  jury.  "Where  distinct  issues  are  separately 
left  to  the  jury,  the  judge  may  accept  their  verdict  on  those 
issues  on  which  they  agree,  and  discharge  them  on  others  on 
which  they  cannot  agree.  {Marsh  v.  Isaacs,  45  L.  J.  C.  P. 
505  ;  and  see  Nevill  y.  Fine  Arts  Insurance  Co.,  (1895)  2  Q.  B. 
at  p.  158.) 

But  the  duties  of  counsel  are  not  yet  over.  Now  is  the  time 
to  ask  for  any  special  costs,  such  as  the  costs  of  a  special  jury, 
of  a  commission  to  take  evidence  abroad,  of  photographic 
copies  of  any  document,  or  any  costs  reserved  to  be  disposed  of 
at  the  trial.  {British  Provident  Association  v.  Byicater,  (1897)  2 
Ch.  531 ;  How  v.  Winterton,  91  L.  T.  763.)  The  party  who  has  in- 
curred these  costs  will  have  to  bear  them,  unless,  before  judgment 
is  entered,  he  obtains  an  order  for  their  allowance  on  taxation. 
If  the  case  was  tried  by  judge  alone,  the  counsel  for  the 
successful  party  must  also  ask  for  the  general  costs  of  the 
action.  If  it  was  tried  by  a  judge  with  a  jury,  he  must 
consider  whether  any  special  order  or  certificate  from  the 
judge  is  necessary  to  entitle  him  to  such  costs.  (See  post, 
pp.  343,  348,  351.)  If  the  judgment  carries  costs  as  it  stands, 
he  should  say  nothing,  and  leave  it  to  his  opponent  to  try  and 
discover  some  "  good  cause  "  for  depriving  the  successful  party 
of  his  costs.  If  any  money  has  been  paid  into  Court,  and  is 
still  in  Court,  it  will  be  "  paid  out  to  the  plaintiff  on  his 
request,  unless  the  Court  or  a  judge  shall  otherwise  order." 
(Order  XXII.  r.  5  (b).)  If  the  defendant  is  entitled  to  any 
costs,  his  counsel  may  apply  to  the  judge  for  an  order  that 
such  money  remain  in  Court  imtil  after  taxation  as  security 
for  his  costs.     If  the  jmy  has  assessed  the  plaintiff's  damages 
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at  a  figure  less  than  the  amount  paid  into  Court,  the  judge 
will  give  judgment  for  the  defendant,  and  he  may,  if  he  think 
fit,  order  the  difference  to  be  paid  out  to  the  defendant  {Gray 
V.  BartJwIomcic,  (1895)  1  U.  B.  209 ;  64  L.  J.  Q.  B.  125) ; 
except  where  the  defendant  has  paid  money  into  Court  with  a 
plea  under  Lord  Campbell's  Libel  Act  and  ha^  failed  to  prove 
the  rest  of  the  plea.  {Dunn  v.  Devon,  ^c.  Newspaper  Co.,  (1895) 
1  Q.  B.  211,  n. ;  Oxky  v.  Wilkes,  (1898)  2  Q.  B.  56.) 
Counsel  for  the  unsuccessful  party,  if  he  thinks  of  appealing, 
should  also,  at  this  stage,  ask  for  a  stay  of  execution,  which 
is  generally  granted,  if  at  all,  on  the  terms  that  he  must 
bring  a  sum  of  money  into  Court  and  give  notice  of  appeal 
within  so  many  days. 

A  judgment  finally  disposes  of  all  controversy  as  to  any  of 
the  matters  in  issue  in  the  action.  The  rights  of  the  parties 
as  to  any  such  matter  depend  in  future  wholly  on  the 
judgment.  As  long  as  that  judgment  stands,  none  of  the 
issues  raised  in  the  action  can  be  re-tried.  The  original 
cause  of  action  is  gone — transit  in  rem  judicatam — it  is 
merged  in  the  judgment  debt.  This  result  is  peculiar  to  a 
judgment :  a  mere  stay  of  proceedings,  or  the  acceptance  of 
money  paid  into  Court,  has  not  the  same  effect.  {Cootc  v. 
Ford,  (1899)  2  Ch.  93.) 
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APPEALS. 

Every  motiou  for  a  new  trial,  or  to  set  aside  a  verdict, 
finding,  or  judgment,  is  heard  and  determined  by  the  Court 
of  Appeal,*  whicli  can  now  sit  in  three  divisions  (2  Edw.  YII. 
c.  31).  Any  part}"  who  is  dissatisfied  with  the  verdict  of 
the  jury  or  ^\dth  the  finding  of  the  judge  on  any  issue  of  fact, 
may  apply  for  a  new  trial,  or  to  have  the  judgment  entered  set 
aside  and  some  other  judgment  entered  instead ;  or,  if  he  is 
satisfied  with  the  finding  of  the  jury  upon  the  c^uestions 
submitted  to  them,  he  may  complain  that  other  questions 
ought  to  have  been  left  to  them,  or  that  their  verdict  has  not 

*  There  is  one  exception.  A  motion  to  set  aside  tlie  judgment  of  a 
referee,  or  to  review  his  findings,  or  for  a  new  trial  of  an  action  tried  by  a 
referee  must  still  be  made  to  a  Divisional  Court,  and  not  to  the  Court  of 
Appeal.  (Order  XL.  r.  G  ;  Forrest  v.  Todd,  76  L.  T.  500 ;  Wynne-Finch  v. 
Chmjtor,  (1903)  2  Ch.  475.)  The  word  "referee"  includes  a  Master  to 
•whom  an  action  is  referred  by  consent  under  Order  XIY.  r.  7.  {Fraser  v. 
Fraser,  (1905)  1  K.  B.  368.)  The  notice  of  motion  must  be  given  within  the 
time  prescribed  by  Order  XXXIX.  r.  3.  But  an  application  for  a  new 
trial  after  damages  have  been  assessed  by  a  jury  before  an  under-sheriff 
must  be  made  to  the  Court  of  Appeal.  {Radam,  &c.  Co.,  Ltd.  v.  Leather, 
(1892)  1  Q.  B.  85.)  Appeals  from  all  inferior  courts  are  still  heard  by  a 
Divisional  Court  (Jud.  Act,  1873,  s.  45  ;  Jud.  Act,  1894,  s.  1,  sub-s.  (5)  ; 
Darlovi  v.  Shutfleivorth,  (1902)  1  K.  B.  721) ;  except  appeals  on  questions 
of  law  imder  the  Agricultural  Holdings  Act,  1900,  and  imder  Schedule  II. 
of  the  Workmen's  Compensation  Act,  1897  (Order  LVIII.  r.  20),  and 
appeals  from  the  Liverpool  Court  of  Passage  [Anderson  v.  Dean,  (1894) 
2  Q.  B.  222 ;  Coates  v.  Moore,  (1903)  2  K.  B.  140) ;  all  of  which  go  direct 
to  the  Coui't  of  Appeal.  An  appeal  against  an  order  made  by  a  County 
Court  judge  under  s.  5  of  the  Workmen's  Compensation  Act,  1897,  will  be 
heard  by  a  Divisional  Court.  [Morris  v.  Northern  EmjpJoycrs\  dc.  Co., 
Ltd.,  (1902)  2  K.  B.  105.) 
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teen  properly  entered,  or  that,  upon  their  findings,  the 
judgment  entered  is  wrong.  In  any  case  his  application  must  be 
either  for  a  new  trial  or  for  judgment.  He  generally  asks  for 
both.  But  whatever  the  terms  of  his  notice  of  motion  may  be, 
the  Court  of  Appeal  can  always,  if  it  thinks  fit,  either  grant  a 
new  trial,  or  order  judgment  to  be  entered  as  justice  may 
require.  (Order  XXXIX.  r.  1a  ;  Order  LVIII.  r.  5  ;  Allcock 
V.  Hall,  (1891)  1  a.  B.  444  ;  Ibo  Si/mlicafe,  Ltd.  v.  Wi/ler, 
51  W.  E.  320;  87  L.  T.  83.) 

The  Court  of  Appeal  has,  over  any  action  or  matter  brought 
before  it  on  appeal,  all  the  powers,  authority,  and  jurisdiction 
of  the  High  Court.  (Jud.  Act,  1873,  s.  19.)  It  can  order 
the  appellant  to  give  security  for  the  costs  of  the  appeal. 
{Wightickk  V.  Pope,  (1902)  2  K.  B.  99.)  It  can  amend  the 
pleadings,  enlarge  time,  receive  fresh  evidence,  draw  inferences 
of  fact  (Order  LVIII.  r.  4;  Order  XXXIX.  r.  1a),  direct 
issues  to  be  tried,  or  accounts  and  inquiries  to  be  taken  or 
made  (Order  XL.  r.  10),  and  generally  it  has  power  to  give 
any  judgment  and  make  any  order  which  ought  to  have  been 
made,  and  to  make  such  further  or  other  order  as  the  case  may 
require.  (Order  LYIII.  r.  4.)  If  there  was  any  miscarriage 
of  justice  at  the  trial  below,  the  Court  of  Apjieal  may  grant  a 
new  trial  as  to  so  much  of  the  matter  as  the  miscarriage 
affects,  without  interfering  with  the  decision  on  any  other 
question.  (Order  XXXIX.  r.  7 ;  Marsh  v.  Isaacs,  45  L.  J.  C.  P. 
505.)  So,  too,  the  Court  may  grant  a  new  trial  as  against  one 
defendant  without  granting  it  as  to  all,  though  the  notice  of 
motion  must,  as  a  rule,  be  served  on  all  defendants.  {Price 
V.  Rarris,  10  Bing.  331  ;  Purucll  v.  Gf.  W.  Ry.  Co.,  1  Q.  B.  D. 
636;  45  L.J.  U.  B.  687.) 

Notice  of  Motion. 

Every  appeal  from  a  final   judgment   or  order,  except  by 
consent  of  all  parties,  must  be  heard  by  not  less  than  three 
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judges  of  tlic  Com-t  of  Appeal.  (Jud.  Aet,  1875,  s.  12;  1599, 
s.  1.)  The  application  is  by  motion,  of  whicli  due  notice  must 
he  given  to  all  parties  directly  affected  by  the  appeal  fom^teen 
days  at  least  before  the  application  is  made  to  the  Coui't.  If 
the  action  was  tried  by  a  jury  and  the  notice  of  motion  asks  for 
a  new  trial,  it  must  be  served  within  eight  days  after  the  trial, 
if  it  took  place  in  London  or  Middlesex  ;  if  the  trial  took  place 
elsewhere,  within  seven  days  after  the  end  of  the  circuits  during 
which  the  trial  took  place.  (Order  XXXIX.  r.  4.)  If  the 
action  was  tried  by  a  jury,  but  the  notice  of  motion  does  not 
ask  for  a  new  trial,  or  if  the  action  was  tried  without  a  jmy,  it 
must  be  served  within  three  months  from  the  time  when  judg- 
ment in  the  action  is  signed,  entered,  or  otherwise  perfected,  or 
in  the  case  of  the  refusal  of  an  application,  from  the  date  of  such 
refusal.  (Order  LYIII.  r.  15.)  Yacation  time  is  not  reckoned 
in  computing  the  time  for  serving  the  notice  of  motion.  (Order 
XXXIX.  r.  4.)  The  Court  may  direct  that  the  motion  be  served 
on  other  persons  who  have  not  been  served  by  the  appellant. 
(Order  LYIII.  r.  2.)  Any  party  served  with  notice  of  an  appeal 
is  prima  facie  entitled  to  attend  the  hearing,  and,  if  the  appeal 
fails,  to  be  paid  his  costs,  but  not  where  his  attendance  is 
obviously  unnecessary  and  useless.  {Ex  parte  JFebsfcr,  22  Ch.  I). 
136  ;  In  re  New  Callao,  lb.  484.) 

The  notice  must  state  the  grounds  of  the  application,  and 
whether  all  or  part  only  of  the  findings  is  complained  of.  (Order 
XXXIX.  r.  3.)  It  is  not  enough  for  the  appellant  merely  to 
say  that  he  complains  of  "  misdirection " ;  the  notice  must 
state  how  and  in  what  manner  the  jury  were  misdirected. 
{Pfeifer  v.  Midland  III/.  Co.,  18  Q.  B.  D.  243  ;  Miirfett  v.  Smith, 
12  P.  D.  116.)  If  a  respondent  desii-es  to  contend  on  the  hearing 
of  the  appeal  that  the  decision  of  the  Coui-t  below  should  be  varied, 
he  should,  before  the  hearing,  give  notice  of  his  intention  to  the 
appellant ;  if  he  does  not,  the  Coui-t  may  adjom-u  the  appeal  or 
make  a  special  order  as  to  costs.     (Order  LYIII.  rr.  6,  7.) 

O.P.  Y 
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Questions  of  Law  and  of  Fad, 

An  appeal  on  a  matter  of  law  has,  as  a  rule,  a  greater  chance 
of  success  than  an  appeal  on  any  question  of  fact.  If  matters 
of  fact  only  are  involved,  the  judges  of  the  Court  of  Appeal 
are  naturally  very  reluctant  to  disturb  the  finding  of  the  judge 
or  jury  below,  who  saw  the  witnesses,  and  had  the  opportunity 
of  judging  of  their  demeanour  in  the  box.  Where  the  action 
■was  tried  by  a  judge  without  a  jury,  the  Com't  of  Appeal  will 
start  with  the  presumption  that  the  decision  of  the  Court  below 
on  the  facts  was  right,  and  that  presumption  must  be  disj^laced 
by  the  appellant.  If  he  satisfactorily  makes  out  that  the 
judge  below  was  wrong,  the  decision  will  be  reversed ;  if  the 
matter  is  left  in  doubt,  the  Court  of  Appeal  will  not  alter  the 
decision  of  the  Court  below.  {Colonial  Securities  Trust  Co. 
V.  Massey,  (1896)  1  Q.  B.  38;  Coghlan  v.  Cumberland,  (1898) 
1  Ch.  704.)  And  where  the  action  was  tried  by  a  judge  with 
a  jury,  it  is  still  more  difficult  to  disturb  an  adverse  finding  of 
fact.  If  there  was  any  evidence  to  go  to  the  jiu*y  on  that 
issue,  the  Com-t  will  not,  as  a  rule,  set  aside  the  finding, 
unless  it  be  such  as  twelve  reasonable  men  could  not  honestly 
have  found  on  the  evidence  before  them.  Where  there  is 
conflicting  testimony,  it  is  for  the  jury,  not  the  Court,  to 
decide.  {Metropolitan  Ry.  Co.  v.  Wright,  11  App.  Cas.  152; 
Spencers.  Jones,  13  Times  L,  R.  174  ;  Jones  v.  Spencer,  77  L.  T. 
536.)  Hence  it  is  generally  safer  to  rely  on  a  point  of  law.  But 
it  must  be  a  point  of  law  which  was  raised  at  the  trial  below ; 
unless  the  appellant  was  taken  by  surprise,  or  there  are  other 
special  circumstances  which  excuse  the  omission.  {Clouston  Sf 
Co.  V.  Cony,  (1906)  A.  C.  122 ;  Norwich  v.  Norwich  Tramways, 
(1906)  2  K.  B.  119.)  If  either  party  at  the  trial  deliberately 
elects  to  fight  one  question  only,  on  which  he  is  beaten,  he 
cannot  afterwards  on  appeal  raise  another  question,  although 
that  question  was  at  the  trial  open  to  him  on  the  pleadings 
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and  on  the  evidence.  {Maiiin  v.  Gt.  N.  Rt/.  Co.^  16  C.  B. 
179;  Browne  v.  Dunn,  6  R.  67.  And  see  Eyre  v.  New 
Forest  EigJmay  Board,  8  Times  L.  R.  648 ;  Page  v.  Bowdler, 
10  Times  L.  R.  423;  Graham  v.  Mayor,  ^e.  of  Hiidders- 
ficld,  12  Times  L.  R.  36.)  But  it  is  the  duty  of  every  Court 
to  prevent  any  ahuse  of  its  process ;  hence  tlie  Court  may 
at  any  stage  of  the  proceeding  raise  of  its  own  motion  the 
question  of  the  illegality  of  the  contract  sued  on,  although  the 
point  had  not  heen  raised  in  the  argument  before  it.  {Connolly 
V.  Consumers'  Cordage  Co.,  89  L.  T.  347.)  The  judge's  note  is 
decisive  as  to  the  evidence  taken  in  the  Com-t  helow ;  but  either 
party  may  read  a  shorthand  writer's  note  to  supplement,  though 
not  to  overrule,  the  judge's  note.  {Laming  v.  Gee,  28  W.  R. 
217 ;  41  L.  T.  744.)  A  copy  should  be  made  of  every  docu- 
ment that  is  really  material  for  the  use  of  each  of  the  Lords 
Justices  that  hears  the  appeal. 

New  Trial. 
An   application   for   a  new   trial   may  be  made  on  several 
grounds : — 

(i.)  That  the  judge  misdirected  the  jury ; 

(ii.)  That  the  judge  wTongly  received  or  wrongly  rejected 

evidence ; 
(iii.)  That  there  was  no  evidence  to  go  to  the  jury ; 
(iv.)  That  the  verdict  is  against  the  weight  of  evidence  ; 
(v.)  That  fresh  evidence  has  been  newly  discovered ; 
(vi.)  That  the  jury  misbehaved ; 
(vii.)  That  the  damages  are  excessive  or  inadequate ; 
(\^ii.)  Sm'prise. 

(i.),  (ii.)  A  new  trial  will  not  be  granted  on  the  ground  of 
misdirection,  or  improper  admission  or  rejection  of  emlence, 
if  the  respondent  can  satisfy  the  Court  that  no  substantial 
wrong  or  miscarriage  has  been  thereby  occasioned.  (Order 
XXXIX.  r.  6  ;  Anthony  v.  Halsfcad,  37  L.  T.  433;  Bray  v.  Ford, 

y2 


324  APPEALS. 

(1896)  A.  C.  44 ;  Tait  v.  Beggs,  (1905)  2  Ir.  R.  525.)  The  Court 
will  not  grant  a  new  trial  if  it  is  satisfied  that  the  jury,  if  rightly 
directed,  would  still  have  returned  the  same  verdict,  {Per  Lord 
Esher,  M.  E.,  in  Merkale  v.  Canon,  20  Q.  B.  D.  at  p.  281.) 

(iii.),  (iv.)  That  there  was  no  evidence  to  go  to  the  jury  on  a 
parti cidar  issue  is  an  objection  in  point  of  law  ;  it  means  that 
there  was  no  evidence  worthy  of  being  considered  by  the  jury  ; 
in  the  technical  language  of  the  Courts,  there  must  be  more 
than  a  mere  scintilla  of  evidence.  On  the  other  hand  the 
objection  that  the  verdict  is  against  the  weight  of  the  evidence 
raises  a  question  of  fact.  The  judge  and  jury  below  who  saw 
the  witnesses  and  heard  them  cross-examined  are  the  best 
judges  of  the  weight  of  their  evidence.  It  does  not  matter 
how  many  witnesses  swore  one  way,  and  how  few  the  other. 
Where  there  is  any  evidence  on  both  sides  proper  to  be 
submitted  to  a  jury,  their  verdict  once  found  must  stand, 
{Commissioner  for  Railways  v.  Brown,  13  App.  Cas,  133  ;  57 
L,  J.  P,  C.  72  ;  57  L,  T.  895,)  In  the  absence  of  any  mis- 
direction, the  Court  will  not  interfere  to  set  aside  a  verdict  or 
grant  a  new  trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence,  unless  the  verdict  was  one  which  no 
reasonable  men  could  have  found.  [Webster  v,  Friedeherg, 
17  Q,  B.  D.  736;  PMllijys  v.  Martin,  15  App.  Cas.  193; 
Australian  Neicspaper  Co.,  Limited  v.  Bennett,  (1894)  A,  C. 
284;  Cox  v.  English,  ^c.  Ban!;,  (1905)  A,  C.  168,)  "The 
verdict  ought  not  to  be  disturbed  unless  it  was  one  which  a 
jury,  viewing  the  whole  of  the  evidence  reasonably,  could  not 
properly  find."  {Per  Lord  Herschell,  L.  C,  in  Metropolitan 
By.  Co.  V.  Wright,  11  App,  Cas.  at  p.  154.)  "  If  reasonable 
men  might  find  the  verdict  which  has  been  found,  I  think  no 
Court  has  jurisdiction  to  disturb  a  decision  of  fact  which  the 
law  has  confided  to  juries,  not  to  judges."  {Per  Lord  Halsbuiy, 
11  App.  Cas.  at  p.  156.)     But  see  the  judgments  of  Lopes, 
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L.  J.,  in  Spencer  v.   Jones,  13  Times  L.  R.  174,  and  of  the 
House  of  Lords  in  Jones  v.  Spencer,  77  L.  T.  536. 

(v.)  A  new  trial  will  only  be  granted  upon  the  ground  that 
fresh  evidence  has  been  discovered,  when  it  could  not  with 
reasonable  diligence  have  been  discovered  before  the  trial, 
and  further,  when  it  is  so  conclusive  as  to  make  it  practically 
certain  that  the  verdict  would  have  been  different,  if  it  had 
been  adduced.  [Phosphate  Sewarje  Companij  v.  MoUeson,  4  App. 
Cas.  801  ;   Young  v.  lurshau;  81  L.  T.  531.) 

(vi.)  The  misconduct  of  the  jury  or  of  an  officer  of  the  Coui't 
is  ground  for  a  new  trial,  if  it  really  prevented  either  party 
having  a  fair  trial.  A  new  trial  will  not  be  granted  merely 
on  the  ground  that  the  jury  expressed  an  opinion  during  the 
judge's  summing-up  inconsistent  with  their  subsequent  verdict 
{Nap)ier  v.  Daniel,  3  Bing.  N.  C.  77)  ;  nor  on  the  ground  that 
either  judge  or  jury  prematurely  expressed  a  strong  opinion 
as  to  the  case  either  way.  [Lloyd  v.  Jones,  7  B.  &  S.  475.) 
It  would  be  otherwise  if  a  juror  before  being  sworn  had 
expressed  a  determination  to  give  his  verdict  a  certain  way 
[Ramadge  v.  JRi/an,  9  Bing.  333 ;  Allum  v.  BouUhee,  9  Exch. 
738 ;  23  L.  J.  Ex.  208)  ;  or  if  the  jury  arrived  at  their  verdict 
by  drawing  lots ;  or  if  handbills  were  distributed  in  Court, 
and  shown  to  the  jury  on  the  day  of  trial,  abusing  the  plaintiff. 
[Cosier  v.  Merest,  3  B.  &  B.  272.)  A  new  trial  in  an  action 
of  slander  was  granted,  where  it  appeared  that  the  jury  made 
an  improper  compromise,  and  had  not  really  tried  the  issues 
submitted  to  them.     [Fakeij  v.  Stanford,  L.  K.  10  Q.  B.  54.) 

(vii.)  Where  the  damages  claimed  are  unliquidated,  the  Court 
seldom  grants  a  new  trial  on  the  ground  that  the  amount 
awarded  by  the  jury  is  either  too  small  or  too  great.  "  The 
assessment  of  damages  is  peculiarly  the  province  of  the  jury." 
[Dan's  V.  Shepsione,  11  App.  Cas.  at  p.  191.)     The  Court  will 
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not  grant  a  new  trial  on  the  ground  of  excessive  damages, 
unless  they  think  that,  having  regard  to  all  the  circumstances 
of  the  case,  the  damages  are  so  large  that  no  jury  could 
reasonably  have  given  them.  {Praecl  v.  Graham,  24  Q.  B.  D.  53.) 
But  a  new  trial  will  be  granted  if  the  Court  comes  to  the  con- 
clusion that  the  jiuy  applied  a  wrong  measure  of  damages  or 
must  have  taken  into  consideration  matters  which  they  ought 
not  to  have  considered.  {Johnston  v.  Gt.  W.  Ry.  Co.,  (1904) 
2  K.  B.  250.)  The  Court  of  Appeal  on  an  application  for  a  new 
trial  has  no  power,  without  the  consent  of  both  parties,  to  alter 
the  amount  of  damages  awarded  by  the  jury.  ( Watt  v.  Watt, 
(1905)  A.  C.  115,  overruling  Belt  v.  Laices,  12  Q.  B.  D.  356; 
and  Gatty  v.  Farquharson,  9  Times  L.  R.  593.) 

Still  rarer  are  the  cases  in  which  a  new  trial  has  been 
granted  on  the  ground  that  the  amount  of  the  verdict  is  too 
small.  {Kelly  v.  Sherlock,  L.  R.  1  Q.  B.  686,  697 ;  Falvey  v. 
Stanford,  L.  R.  10  Q.  B.  54.)  The  rule  is  that  where  there 
has  been  no  misconduct  on  the  part  of  the  jury,  no  error  in 
the  calculation  of  figures,  and  no  mistake  in  law  on  the  part 
of  the  judge,  a  new  trial  will  not  be  granted.  {Rendall  v. 
Hayivard,  5  Bing.  N.  C.  424 ;  Forsdike  v.  Stone,  L.  R.  3  C.  P. 
607;  37  L.  J.  C.  P.  301.)  That  the  jmy  intended  theii- 
verdict  to  carry  costs,  but  have  returned  an  amount  insufficient 
in  law  to  do  so,  never  was  a  ground  for  granting  a  new  trial. 
{Mears  v.  Griffin,  1  M.  &  Gr.  796  ;  2  Scott,  N.  R.  15 ;  Kilmore 
V.  Ahdoolah,  27  L.  J.  Ex.  307.)  But  a  new  trial  will  be 
granted  if  it  can  be  shown  that  the  jury  wholly  omitted  to 
consider  some  substantial  element  of  damage  whieli  they  ought 
to  have  taken  into  their  consideration.  {Ph/ll/ps  v.  L.  ^  S.  W. 
Ey.  Co.,  5  a.  B.  D.  78  ;  49  L.  J.  Q.  B.  233  ;  Johnston  v.  Gt.  W. 
Ry.  Co.,  (1904)  2  K.  B.  250.) 

(viii.)  "  Surprise "  is  the  term  used  to  cover  cases  in  which 
either  party  has  been  prevented  from  having  a  fair  trial 
through  no  fault  of  his  own  :  e.g.,  if  the  case  be  unexpectedly 


APPEAL  AS  TO  COSTS.  327 

called  on  when  he  was  reasonably  absent ;  if  his  opponent 
misled  him  as  to  time  or  place  of  trial,  or  played  any  other 
fraudulent  trick  on  him ;  if  the  case  took  a  wholly  unexj)ected 
turn  which  could  not  reasonably  have  been  anticipated ;  or  if 
a  material  witness  was  kept  away  by  his  opponent.  Whenever 
n  new  trial  is  moved  for  on  the  ground  of  surprise,  there  must 
be  an  affidavit  setting  out  the  facts.  "  Surprise  is  a  matter 
extrinsic  to  the  record  and  the  judge's  notes,  and  consequently 
•can  only  be  made  to  ajipear  by  affidavit."  {Per  Maule,  J.,  in 
ffoarc  V.  Sih-crlock  (No.  2),  9  C.  B.  22.) 

Ap2)eal  as  to  Costs. 

By  sect.  49  of  the  Judicature  Act,  1873,  no  order  made  by 
the  High  Coiu"t  of  Justice  or  any  judge  thereof,  by  the  consent 
of  parties,  or  as  to  costs  only,*  when  such  costs  are  by  law 
left  to  the  discretion  of  the  Court  or  that  judge,  shall  be 
■subject  to  any  appeal,  except  by  leave  of  the  Coiu-t  or  judge 
making  such  order. 

But  it  often  happens  that  a  decision  which  in  form  affects 
•costs  only,  is  really  a  decision  on  the  merits  of  the  ease,  or 
involves  the  decision  of  some  matter  of  principle,  or  implies  that 
■one  of  the  parties  has  been  guilty  of  misconduct.  In  these  cases 
iin  appeal  is  allowed  ;  e.g.,  where  a  trustee  {Cotterell  v.  St  ration, 
L.  E.  8  Ch.  295 ;  42  L.  J.  Ch.  417 ;  In  re  ChenneU,  8  Ch.  D. 
492 ;  47  L.  J.  Ch.  583  ;  In  re  Isaac,  (1897)  1  Ch.  251 ;  m 
L.  J.  Ch.  160),  or  an  executor  {Farrow  v.  Aii-stin,  18  Ch.  D.  58 ; 
45  L.  T.  227),  or  a  mortgagee  {In  re  Beddoe,  (1893)  1  Ch.  555  ; 
-62  L.  J.  Ch.  233),  or  an  official  liquidator  {In  re  Silver   Valley 

*  The  rule  that  no  appeal  is  allowed  as  to  costs  only  does  not  apply  to 
an  appeal  from  a  Master  to  a  judge  at  Chambers  in  the  King's  Bench 
Division.  {Fosttr  v.  Edwards,  48  L.  J.  Q.  B.  767  ;  })ost,  p.  356.)  It  does 
apply  to  the  decision  of  an  official  referee  as  to  costs,  ■when  the  whole 
action  has  been  referred  to  him.  {Minister  &  Co.  v.  Apperly,  (1902)  1 
K.  B.  643;  86  L.  T.  625.) 
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Mines,  21  Ch.  D.  381 ;  31  W.  E.  96)  is  refused  costs.  So  where 
a  solicitor  is  ordered  to  pay  costs  personally.  {In  re  Bradfordy 
15  a  B.  D.  635  ;  53  L.  J.  U.  B.  65.)  "  Where  the  judge's 
jiu'isdiction  over  costs  depends  upon  the  existence  of  some 
breach  of  an  injunction  or  misconduct,  it  seems  to  me  that  an 
appeal  lies  against  his  finding  that  there  has  been  a  breach  of 
the  injunction  or  misconduct,  even  although  he  only  inflicts 
costs.  Such  a  ease  is  not,  I  think,  within  Order  LXY.  r.  1. 
It  really  is  an  appeal  against  the  finding,  by  means  of  which 
the  judge  clothes  himself  with  the  jmisdiction  to  inflict  costs.'* 
{Per  Bowen,  L.  J.,  in  Stevens  v.  Metropolitan  District  Ry.  Co., 
29  Ch.  D.  at  p.  73  ;  and  see  Witt  v.  Corcoran,  2  Ch.  D.  69  ; 
45  L.  J.  Ch.  603  ;  In  re  Milton,  53  L.  J.  U.  B.  65  ;  32  W.  E. 
238.)  Thus,  where  at  the  trial  the  judge  simply  ordered  the 
defendant  to  pay  the  costs  of  the  action,  an  appeal  lay  ;  for  such 
an  order  could  not  have  been  made  without  in  effect  deciding 
that  the  plaintiff  had  a  good  cause  of  action,  and  that  was  there- 
fore the  real  question  involved  in  the  appeal.  {Dicks  v.  Yates, 
18  Ch.  D.  76  ;  44  L.  T.  660.)  So,  if  a  judge  who  has  tried  an 
action  in  the  King's  Bench  Division  with  a  jury  makes  a 
special  order  under  Order  LXY.  r.  1,  depriving  the  successful 
party  of  costs,  an  appeal  lies  on  the  question  whether  any  "  good 
cause  "  existed  enabling  him  to  make  such  an  order.  For  this 
is  not  an  appeal  as  to  costs,  but  as  to  the  jurisdiction  o£ 
the  judge  to  make  any  order  at  all  affecting  the  costs.  {Jones  v. 
Curling,  13  Q.  B.  D.  262  ;  53  L.  J.  Q.  B.  373 ;  Ekj-Ic?/  v.  West 
London  Extension  Ry.  Co.,  14  App.  Cas.  26 ;  58  L.  J.  U.  B. 
305.) 

Appeal  from  an  Interlocutory  Order  or  Judgment. 

From  any  order  made  in  the  King's  Bench  Division  by  a 
Master  or  District  Eegistrar  (Order  XXXV.  r.  9),  there  is 
always  an  appeal  as  of  right  to  the  judge  at  chambers.  So, 
in    the    Chancery    Division,    any    party    is   entitled    to    have 
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any  matter  that  has  been  before  the  Master  reheard  by  the 
judge,  though  such  a  rehearing  is  not  strictly  an  appeal. 
The  judge  at  chambers  cannot  refer  a  summons  to  the 
Court  of  Appeal,  even  though  it  raises  a  novel  or  difficult 
point:  ho  must  decide  it  himself.  {Roberta  v.  Plant,  (1895) 
1  Q.  B.  597,  n. ;  Hood-Barrs  v.  Cathcnrt,  72  L.  T.  184.)  Once 
he  has  given  his  decision,  all  fm'ther  aj^peal  is  discouraged. 
In  all  matters  of  practice  and  procedure — and  these  words  have 
received  a  very  wide  interpretation — every  appeal  from  the 
decision  of  a  judge  in  an  action  pending  in  the  High  Court  is 
to  the  Court  of  Appeal,  and,  save  in  the  few  cases  mentioned 
below,  no  appeal  at  all  is  allowed,  except  by  leave  of  the  judge 
or  of  the  Court  of  Appeal.  Again,  an  ajopeal  from  an  inferior 
Court  lies,  as  a  rule,  to  a  Divisional  Com-t  (see  ante,  p.  319,  n.), 
and  in  such  a  case  no  further  appeal  is  allowed  from  the  decision 
of  the  Divisional  Court,  except  by  leave  of  that  Comi  or  of  the 
Court  of  Appeal.  (Jud.  Act,  1894,  s.  1  (5)  ;  Wynnc-Finvh  v. 
Chaytor,  (1903)  2  Ch.  475.)  The  leave  of  the  Divisional  Court 
or  judge  should  be  asked  Jfirst ;  if  it  is  refused,  then  the  leave  of 
the  Com't  of  Appeal  may  be  asked  ;  but  it  is  rarely  granted 
where  the  Court  or  judge  below  has  refused  leave.  (But  see 
Moore  (^  Co.  V.  Singer,  4r.  Co.,  (1904)  1  Iv.  B.  820.)  Leave 
may  be  given  to  appeal  on  one  point  only.  [Jones  v,  Biernfiteiny 
(1900)  1  Q.  B.  100.) 

There  ai'e  a  few  cases  in  which  an  appeal  still  lies  without 
leave — 

(a)  from  an  order  refusing  unconditional  leave  to  defend  an 

action  (Jud.  Act,  1894,  s.  1  (2))  ; 

(b)  wherever  the  liberty  of  the  subject  or  the  custody   of 

infants  is  conc(n-ned  ; 

(c)  in   all   cases  of   granting   or   refusing   an  injunction   or 

appointing  a  receiver  ; 

(d)  from  any  decision  determining  the  claim  of  any  creditor, 

or  the  liability  of  any  contributory,  or  the  liabilitj-  of 
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any  director  or  other  officer  in  respect  of  misfeasance 
or  otherwise  under  the  Companies  Acts,  1862  to 
1890; 

(e)  from  the  summary  decision  of  a  judge  in  an  interpleader 

proceeding  [Waterhonse  8^  Co.  v.  Gilbert^  15  Q,.  B.  D. 
569  ;  In  re  Tarn,  (189.*3)  2  Ch.  280 ;  Van  Latin  ^  Co. 
V.  Baring  Brothers  8^  Co.,  (1903)  2  K.  B.  277)  ; 

(f)  from  any  order  on  a  special  case  stated  under  the  Arbi- 

tration Act,  1889  (Jud.  Act,  1894,  s.  1  (1)). 
On  the  other  hand,  there  are  some  cases  in  which  no  appeal 
lies  at  all  to  the  Court  of  Appeal,  leave  or  no  leave — 

(a)  in  any  criminal  cause  or  matter*  (Jud.  Act,  1873,  s.  47) ; 

(b)  from  any  order  made  b}^  consent ; 

(c)  from  any  order  made  as  to  costs  only  (see  ante,  p.  327)  ; 

(d)  from  an  order  extending  time  for  appealing  (Jud.  Act, 

1894,  s.l  (1)  (a)); 

(e)  from  an  order  of  a  judge  giving  unconditional  leave  to 

defend  an  action  (Jud.  Act,  1894,  s.  1  (3) ;  Cannon 
Bretcery  Co.  v.  Gilbeu,  75  L.  T.  407) ; 

(f)  from  the  High  Court,  sitting  as  a  Prize  Court  (Jud.  Act, 

1891,  s.  4). 

(g)  where  any  statute  provides  that  the  decision  of  the  Court 

or  judge  below  is  to  be  final  (App.  Jur.  Act,  1876, 
s.  20 ;  see  Ex  parte  PuibrooL;  (1892)  1  Q.  B.  86 ;  61 
L.  J.  M.  C.  91) ; 

*  These  words  have  been  construed  very  compreliensively.  No  appeal 
is  allowed  on  "  any  question  raised  in  or  with,  regard  to  proceedings  the 
subject-matter  of  which  is  criminal,  at  whatever  stage  of  the  proceedings 
the  question  arises."  (Per  Lord  Esher,  M.  E.,  in  Ex  parte  WvodhaJI,  20 
<i.  B.  D.  at  p.  836.)  And  the  subject-matter  is  deemed  to  be  criminal 
whenever  the  proceedings  may  end  in  the  imprisonment  of  the  defendant 
[Seaman  v.  Burley,  (1896)  2  Q.  B.  344),  unless  a  statute  has  expressly 
declared  the  money  sought  to  be  recovered  by  such  proceedings  "a  civil 
debt."  [Hoidhivarlc  and  Vauxhall  ]Vater  Co.  v.  Hampton  Urban  Council, 
(1899)  1  Q.  B.  273.) 
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(b)  where  any  statute  provides  that  there  shall  be  no  a])peal, 
except  with  the  leave  of  some  specified  person,  and  he 
refuses  to  give  leave  {Ex  parte  Stevenson,  (1892)  1 
Q.  B.  394,  609  ;  61  L.  J.  Q.  B.  492  ;  Lane  v.  E-'idaile, 
(1891)  A.  C.  210  ;  64  L.  T.  666) ; 

(i)  and,  probably,  there  is  no  appeal  from  the  decision  of  a 
judge  expunging  the  entry  at  Stationers'  Hall  of 
copyright  in  a  picture.  ( Chappell  v.  Purdaij,  12  M.  &  W. 
303  ;  Ex  parte  Davidson,  2  E.  &  B.  578 ;  18  C.  B. 
297;  "  The  Young  Ducliess;'  8  Times  L.  E.  41.) 

An  apj)eal  from  an  interlocutory  judgment  or  order  may  be 
heard  by  two  judges.  (Jud.  Act,  1875,  s.  12.)  As  to  the  time 
within  which  notice  of  appeal  must  be  served,  see  Order  LVIIT. 
r.  15. 

House  of  LordK. 

From  the  Court  of  Appeal  there  is,  for  those  who  can  afford 
the  luxury,  an  appeal  to  the  House  of  Lords.  The  practice  on 
such  appeal  is  regulated  by  the  Appellate  Jurisdiction  Acts, 
1876  and  1887,  and  the  Appeal  {Forma  Paupcrh)  Act,  1893, 
and  by  certain  standing  orders  and  directions  which  will  be 
found  in  the  Annual  Practice,  1906,  Yol.  II.,  Part  VII., 
pp.  700 — 725 ;  and  in  Denison  and  Scott's  House  of  Lords 
Practice. 
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Chapter  XXL 
EXECUTION. 

Execution  is  the  process  by  which  a  judgment  of  the 
Court  is  enforced.  And  it  behoves  a  successful  plaintiff  to 
proceed  to  execution  promptly,  lest  he  lose  the  fruits  of  his 
victory. 

Execution  is  generally  effected  by  a  writ  directed  to  the 
sheriff  or  other  proper  person,  commanding  him  to  take  certain 
compulsory  proceedings  for  the  purpose  of  carrying  into  effect 
the  judgment  of  the  Court,  There  are  several  such  writs  ;  and 
it  is  not  proposed  to  discuss  in  detail  in  this  chapter  all  the 
various  methods  of  execution,  but  merely  to  give  an  outline 
of  the  most  usual  methods  of  enforcing  a  judgment  in  the 
ordinary  form. 

The  simplest  form  of  a  judgment  is  that  the  defendant  do 

pay  the  plaintiff  £ ;   it  is  not  usual  to  specify  any  time 

within  which  payment  must  be  made ;  and  in  the  absence  of 
such  a  limitation,  the  money  must  be  paid  forthwith,  and  the 
judgment  creditor  may  at  once  proceed  to  execution.  He  may 
sue  out  a  writ  either  of  ,/?./'?.  or  ekgif,  under  Order  XLIII.,  or, 
in  some  cases,  he  can  apply  under  Order  L.  r.  15a  for  equitable 
execution  by  means  of  a  receiver.  If  he  knows  of  anyone 
who  owes  money  to  the  judgment  debtor,  he  can  proceed  to 
attach  the  debt  under  Order  XLV.  If  the  judgment  debtor  be 
a  beneficed  clerk,  the  ]:)rofits  of  the  living  may  be  sequestered 
under  rules  3  and  4  of  Order  XLIII.  Imprisonment  for  debt 
is  abolished  ;  but  a  judgment  debtor,  who  can  pay  and  will  not, 
may  be  committed  to  prison  for  six  weeks  under  sect.  5  of  the 


EXECUTIOX.  333 

Debtors  Act,  1869  (32  &  33  Yict.  c.  G2)  ;  such  imprisonment 
does  not  extinguisli  the  debt. 

1.  Ft.  fa. — The  most  ordinary  form  of  exeeiitiou  is  by  writ 
of  ^^ fieri  facias.^^  This  Avi-it  commands  the  sheriff  to  cause  to  he 
made  out  of  the  goods  and  chattels  of  the  judgment  debtor  the 
sum  recovered  by  the  judgment,  together  with  interest  at  the 
rate  of  4.1.  per  cent.,  and  immediately  after  the  execution  of 
the  wi'it  to  bring  the  money  and  interest  before  the  Com't,  to 
be  paid  to  the  judgment  creditor.  By  the  authority  thus  given 
him,  the  sheriff  may  enter  the  house  of  the  execution  debtor 
and  seize  whatever  goods  can  be  foimd  there  belonging  to  the 
debtor;  he  must  not  seize  goods  which  are  the  property  of 
someone  else.  He  may  also  enter  the  house  of  a  third  person, 
if  the  goods  of  the  debtor  be  actually  therein ;  but  in  this  case 
there  is  always  the  risk  that  the  house  may  contain  nothing 
belonging  to  the  debtor,  and  then  the  sheriff  would  be  liable 
to  an  action  of  trespass. 

Under  a  fi.fd.,  the  sheriff  may  seize  and  sell  all  the  personal 
goods  and  chattels  belonging  to  the  execution  debtor  that  he 
can  find,  and  which  can  be  sold,  with  the  exception  of  the 
wearing  apparel  and  bedding  of  the  judgment  debtor  or  his 
family,  and  the  tools  and  implements  of  his  trade ;  provided 
the  value  of  such  excepted  articles  does  not  exceed  in  the 
whole  5/.  (8  &  9  Vict.  c.  127,  s.  8.)  The  sheriff  can  sell, 
under  a,fi.fa.,  a  lease  or  term  of  years  belonging  to  the  debtor, 
and  execute  an  assignment  of  it  under  his  seal  of  office  to  the 
purchaser.  But  he  cannot  sell  an  estate  in  fee,  or  for  life, 
or  an  equitable  interest  such  as  an  equity  of  redemption,  or 
things  which  are  fixed  to  the  freehold  and  which  would  pass 
on  death  to  the  heir,  and  not  to  the  executor,  of  the  owner. 
Growing  corn  and  other  crops  which  are  raised  by  the  industry 
of  man  may  be  taken  in  execution ;  but  fruits  of  tlie  earth 
which  yield  no  auniial  profit,  or  which  are  produced  without 
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the  labour  of  man,  cannot  be  seized  by  tlie  sheriff.  The  seizure 
and  sale  of  straw,  chaff,  tm-nips,  manure,  hay,  grasses,  roots, 
vegetables,  and  growing  crops  on  land  let  to  farm  are  regulated 
by  the  express  provisions  of  the  statutes  5(i  Geo.  III.  c.  50  and 
14  &  50  Yict.  c.  25,  s.  2.  The  sheriff  cannot  take  goods  which 
are  in  the  custody  of  the  law,  as  by  distress;  but  since  the 
passing  of  the  statute  1  &  2  Yict.  c.  110,  s.  12,  he  may  seize 
choses  in  action,  such  as  bank-notes,  cheques,  bills  of  exchange, 
bonds,  and  other  securities  for  money. 

It  often  happens  that  when  a  sheriff  seizes  goods  under  an 
execution  some  third  person  intervenes  and  claims  that  the 
goods  are  his,  or  that  he  has  a  charge  on  them  under  a  bill  of 
sale  or  otherwise.  In  such  cases,  the  sheriff  applies  to  a  Master 
at  Judges'  Chambers  for  protection.  He  takes  out  a  summons 
called  "  an  interpleader  summons,"  and  serves  it  on  both  the 
claimant  and  the  execution  creditor.  All  three  parties  then 
appear  before  the  Master,  who  generally  disposes  of  the  case 
then  and  there,  if  the  amount  in  dispute  be  imder  50/.,  and 
no  difficult  question  of  law  or  fact  arises.  In  other  cases,  he 
directs  an  "  issae  "  (see  aide,  p.  62)  to  be  tried  between  the 
claimant  and  the  execution  creditor.  If  the  claimant  will  pay 
into  Court  a  reasonable  amount  to  abide  the  event  of  the 
issue,  the  sheriff'  will  be  ordered  to  withdraw  from  possession 
of  the  goods ;  if  not,  the  Master  will  order  so  many  of  the 
goods  to  be  sold  as  will  realize  the  amount  of  the  judgment. 
The  procedure  on  an  interpleader  summons  and  issue  is  now 
regulated  by  Order  LVII.* 

*  This  is  called  "a  sheriff's  interpleader,"  to  distinguish  it  from  an 
analogous  proceeding  called  "a  stakeholder's  interpleader,"  which  has 
nothing  to  do  with  the  execution  of  a  judgment.  A  stakeholder's  inter- 
pleader arises  in  this  way.  An  action  is  sometimes  brought  against  a 
person  to  recover  money  or  goods  in  which  he  himself  claims  no  interest, 
but  which  is  claimed  by  someone  besides  the  plaintiff.  It  is  obviously 
unjust  that  the  defendant  should,  under  these  circumstances,  be  put  to 
the  expense  of  defending  an  action  in  which  he  has  no  interest,  while,  on 
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2.  Elegit. — Where  the  debtor  has  land,  a  writ  of  "  elegit " 
may  also  issue  to  enforce  a  judgment  for  the  payment  of 
money.  Under  this  ^vrit  the  sheriff  places  the  execution 
creditor  in  possession  of  the  whole  of  the  debtor's  land,  which 
he  holds  till  the  judgment  is  satisfied.  Formerly,  under  an 
elegit,  the  sheriff  could  also  seize  the  debtor's  goods ;  but  now, 
by  sect.  169  of  the  Bankruptcy  Act,  1883,  a  wi'it  of  elegit  no 
longer  extends  to  goods.  Under  the  statute  27  &  28  Vict, 
c.  112,  no  judgment  affects  land  so  as  to  be  a  charge  on  it 
until  it  has  actually  been  taken  in  execution  by  the  sheriff ; 
and  this  is  so,  even  where  the  interest  of  the  judgment  debtor 
in  the  land  is  of  such  a  kind  that  it  cannot  be  taken  in  execu- 
tion. {Hood-Barrs  v.  Cathcart,  (1895)  2  Ch.  411 ;  64  L.  J. 
Ch.  461 ;  43  W.  E.  586 ;  71  L.  T.  818.) 

3.  Equitable  execution. — In  some  cases  in  which  execution 
could  not  be  had  at  law,  equitable  relief  could  be  obtained  by 
the  appointment  of  a  receiver.  Though  called  equitable  execu- 
tion, "  it  is  not  execution,  but  a  substitute  for  execution."  {Per 
Bowen,  L.  J.,  in  In  re  Skep/iard,  43  Ch.  D.  at  p.  137.)  Thus,  a 
receiver  will  be  appointed  to  receive  a  fund  in  Coui't,  or  a 
legacy  not  yet  payable,  or  a  share  of  the  proceeds  of  the  sale  of 
land  not  yet  sold.  The  appointment  of  such  a  receiver  operates 
as  an  injunction  to  restrain  the  judgment  debtor  from  himself 
receiving  the  moneys,  and  prevents  his  dealing  with  them  to  the 
prejudice  of  the  execution  creditor.  (7/^.  re  The  Marquis  of 
Anglesey,  (1903)  2  Ch.  727).  In  this  way,  too,  an  execution 
creditor  can  sometimes  secure  payment  of  his  debt  out  of  an 

tho  other  hand,  if  he  pays  the  debt,  or  hands  over  the  goods,  to  the  jilain- 
tiff,  he  may  expose  himself  to  an  action  at  the  suit  of  the  other  claimant. 
Such  a  defendant  is  allowed  to  take  out  an  interpleader  summons  under 
Order  LVII.,  on  the  hearing  of  which  the  action  will  be  summarily 
stopped  against  the  defendant,  and  the  two  adverse  claimants  will  bo 
made  parties  to  an  interpleader  issue,  and  so  fight  out  the  matter  between 
themselves. 
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equity  of  redemption  or  any  other  interest  in  land  whicli  could 
not  be  reached  by  the  ordinary  process  of  execution  at  law ; 
and  see  Goldschmidt  v.  Metalhverke,  (1906)  1  K.  B.  373.  A  judge 
now  will  only  appoint  a  receiver  in  cases  in  which  such  an 
appointment  would  have  been  made  before  the  Judicature  Act. 
{Holmes  v.  Millage,  (1893)  1  Q.  B.  at  p.  558;  Harris  v. 
Bcauchamj),  (1894)  1  U.  B.  801.)  And  in  determiniog  whether 
it  is  just  and  convenient  to  appoint  a  receiver  by  way  of  equit- 
able execution,  the  judge  will  always  have  regard  to  the  amount 
of  the  debt  claimed  by  the  applicant,  to  the  amount  which  may 
probably  be  obtained  by  the  receiver,  and  to  the  probable  costs 
of  his  appointment.     (Order  L.  r.  15a.) 

The  judgment  creditor  of  a  man  who  is  a  partner  in  a  firm 
can,  under  sect.  23  of  the  Partnership  Act,  1890  (53  &  54  Vict. 
c.  39),  obtain  an  order  charging  that  partner's  interest  in  the 
partnership  property  and  profits  with  payment  of  the  amount 
of  the  judgment  debt  and  interest  thereon,  and  by  the  same 
or  a  subsequent  order  a  receiver  may  be  appointed  of  that 
partner's  share  of  profits  (whether  abeady  declared  or 
accruing)  and  of  any  other  money  which  may  be  coming 
to  him  in  respect  of  the  partnership.  (And  see  Order  XL VI. 
r.  lA.) 

4.  Attachment  of  debts. — Any  debt  owing  to  the  judgment 
debtor  from  any  other  person  within  the  jurisdiction  of  the 
Com't  can  be  recovered  by  the  judgment  creditor  towards  the 
satisfaction  of  his  judgment,  by  a  process  known  as  "  attach- 
ment of  debts."  In  order  to  ascertain  what  debts  are  owing  to 
the  debtor,  it  is  often  necessary  to  obtain  an  order  for  his 
examination.  If  the  judgment  debtor  disobeys  the  order,  he  is 
liable  to  be  committed  to  prison.  Either  before  or  after  any 
oral  examination  of  the  judgment  debtor,  the  judgment 
creditor  may  apply  ex  2)arte  to  a  Master  for  an  order,  which 
is  technically  known  as   "  a  garnishee  order  nisi.''     He  must 
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be  prepared  with  an  affidavit  showing  that  judgment  has  been 
recovered,  and  is  still  unsatisfied,  and  to  what  amount,  and 
that  a  certain  person  named,  within  jurisdiction,  owes  the 
judgment  debtor  money.  The  Master  thereupon  may  make 
an  order  attaching  the  debt  owing  or  accruing  to  the  judgment 
debtor  from  such  person  (who  is  henceforth  called  "  the 
garnishee"),  and  ordering  the  garnishee  to  appear  and  show 
cause  why  he  should  not  pay  such  debt  to  the  judgment 
creditor,  or  so  much  of  it  as  may  suffice  to  satisfy  his  claim. 
(Order  XLY.  r.  1.)  This  order  should,  as  a  rule,  be  personally 
served  upon  the  garnishee ;  and,  as  soon  as  it  is  served  on 
him,  it  binds  the  debt  in  his  hands ;  he  must  not  after 
service  pay  any  money  to  the  judgment  debtor  (r.  2  ; 
Edmunds  v.  Edmunds,  (1904)  P.  362).  The  garnishee,  on 
being  served,  must  appear  as  the  order  dii'ects,  if  he  wishes 
to  dispute  the  debt  or  his  liability  to  be  thus  garnished. 
If  the  garnishee  does  not  appear  in  obedience  to  the  order 
nisi,  or  does  not  dispute  his  liability,  and  does  not  pay  into 
Coiu't  forthwith  the  amount  due  from  him  to  the  judgment 
debtor,  or  an  amount  equal  to  the  judgment  debt,  the  Master 
may  order  execution  to  issue  against  the  garnishee  without 
any  previous  writ  or  process,  to  levy  the  amount  due  from 
him,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt.  If  the  garnishee  appears  and  disputes  his 
liability,  the  Master,  instead  of  ordering  that  execution  shall 
issue,  may  direct  that  any  issue  or  question  necessary  for 
determining  his  liability  be  tried  (rr.  3,  4).  Payment  into 
Court  by,  or  execution  levied  on,  the  garnishee  under  any 
such  order  is  a  valid  discharge  to  him  of  liis  debt  to  the 
judgment  debtor,  to  the  amount  paid  or  levied,  even  though 
such  order  be  subsequently  set  aside,  or  the  judgment 
reversed.     (Order  XLV.  r.  7.) 

5.  An   order   charging    stock   or    shares    belonging    to   the 
judgment  debtor  may  also  be  applied  for  under  Order  XLYI. 
o.p.  z 
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The  same  Order  deals  with  proceedings  in  lieu  of  distringas^ 
and  stop  orders. 

6.  Writ  of  possession. — If  the  plaintiff  succeeds  in  an  action 
for  the  recovery  of  land,  the  judgment  will  be  "that  the 
plaintiff  do  recover  possession  of  the  land  in  the  Statement  of 

Claim  described  as "  ;  and  the  plaintiff  is  entitled  at  once 

to  a  writ  of  ^^ossession,  bidding  the  sheriff  to  enter  on  the 
same,  and  without  delay  to  "  cause  the  plaintiff  to  have 
possession  of  the  said  land  and  premises  with  the  appurten- 
ances." A  f.  fa.  for  the  amount  of  the  mesne  profits  and 
costs  may  be  joined  in  the  same  writ. 

7.  Writ  of  deliver  I/. — If  a  plaintiff  has  recovered  judgment 
for  the  recovery  of  any  property  other  than  land  or 
money,  he  must  wait  fomieen  days  before  issuing  execution, 
unless  he  can  obtain  sj)ecial  leave  to  issue  it  at  an  earlier 
date.  (Order  XLII.  r.  19.)  The  defendant  is  allowed  this 
interval  in  which  to  comply  voluntarily  with  the  order  of 
the  Court.  If  he  does  not  obey  the  judgment  within  that 
period,  a  urit  of  deliver?/  will  issue  :  as  to  which,  see  Order 
XLYIII.  Such  a  judgment  may  also  be  enforced  by  writ  of 
attachment,  or  writ  of  sequestration.      (Order  XLII.  r.  6.) 

8.  Writ  of  attachment.  —  Where  a  judgment  directs  the 
performance  of  any  specific  act  other  than  the  payment  of 
money  (such  as  the  removal  of  a  nuisance  or  the  production 
of  an  account),  or  requires  anyone  to  abstain  from  doing 
anything,  it  may  be  enforced  by  proceedings  against  the 
person,  and  sometimes  also  against  the  goods,  of  the  person 
involved.  (Order  XLII.  r.  7.)  Wilful  disobedience  to  a 
judgment  directing  any  person  to  do  a  specific  act  is  a 
contempt  of  Court,  and  is  punished  by  stringent  process.  A 
copy  of  the  judgment  must  first  be  personally  served  on  that 
person,  indorsed  with  a  special  memorandum  in  the  form  given 
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in  Order  XLI.  r.  5  ;  unless  indeed  he  has  abeady  had  notice  of 
the  judgment  and  is  evading  formal  service  thereof.  {lustier 
V.  Tettmar,  (1905)  1  K.  B.  39.)  The  plaintiff  must  then 
wait  till  the  time  specified  in  the  judgment  for  doing  the 
act  has  elapsed,  or,  if  no  such  time  be  specified,  till  a 
reasonable  time  has  elapsed.  He  may  then  apply  for  a 
writ  of  attachment  commanding  the  sheriff  to  arrest  the 
person,  and  bring  him  before  the  Court  to  answer  for  his 
contempt.  The  leave  of  a  judge  must  be  obtained  before 
issuing  a  writ  of  attachment ;  and  notice  of  the  application 
for  leave  must  be  given  to  the  party  proposed  to  be  attached. 
(Order  XLIV.  r.  2;  In  re  Emm,  (1893)  1  Ch.  252;  62 
L.  J.  Ch.  413.)  The  person  attached,  in  general,  remains 
in  prison  until  he  has  purged  his  contempt  by  doing  the  act 
required.  A  judgment  for  the  payment  of  money  into  Court 
may  in  some  cases  be  enforced  by  attachment,  but  more 
generally  by  sequestration.     (Order  XLII.  r.  4.) 

9.  Writ  of  sequestration. — Where  any  person  is  by  any 
judgment  or  order  directed  to  pay  money  into  Court,  or  to  do 
any  other  act  in  a  limited  time,  and  after  due  service  of  such 
judgment  or  order  refuses  or  neglects  to  obey  the  same,  the 
person  prosecuting  such  judgment  or  order  will,  at  the 
expiration  of  the  time  limited  for  the  performance  thereof, 
•be  entitled,  without  obtaining  any  order  for  that  purpose,  to 
issue  a  writ  of  sequestration  against  the  estate  and  effects 
of  such  disobedient  person.  (Order  XLIII.  r.  6.)  But  a  writ 
of  sequestration  will  not  issue  against  the  corporate  property 
of  any  corporation  without  special  leave.  (Order  XLII.  r.  31.) 
Such  a  writ  is  du-ected  to  commissioners,  generally  four  in 
number,  called  sequestrators,  giving  them  authority  to  enter 
on  the  lands  of  the  person  in  contempt  and  sequester  and 
receive  into  their  hands  the  rents  and  profits  of  all  his  real 
estate,  and  all  his   goods   and    chattels,  and  to  detain   them 
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until  tlie  contempt  "be  cleared.  All  moneys  that  come  into 
the  hands  of  the  sequestrators  may  he  applied  by  them  to 
meet  the  demand  of  the  party  prosecuting  the  writ.  But 
they  must  apply  for  leave  before  they  sell  any  of  the  goods 
and  chattels  sequestered,  and  the  proceeds  of  such  a  sale  will 
be  dealt  with  as  the  Court  may  direct. 

If  judgment  has  been  recovered  against  a  firm,  execution  can 
at  once  issue  without  leave  against  all  property  of  the  firm 
within  jm-isdiction,  and  also  against  the  goods  of  any  individual 
partner  who  was  served  with  the  writ.  But  the  plaintiff  cannot 
without  leave  issue  execution  against  any  person  who  was  not 
served  with  the  writ.  If  such  person  dispute  his  liability  an 
issue  will  probably  be  directed  to  determine  whether  he  was  a 
partner  or  held  himself  out  as  a  partner  at  the  date  of  the 
contract.  (Order  XLVIIIa.  r.  8 ;  Davis  v.  Hijmau,  (1903) 
1  K.  B.  854.) 


(  ^^1  ) 
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COSTS. 

Last  comes  the  important  question  of  "  Costs."  The  word 
is  sometimes  used  to  denote  the  remuneration  which  a  part}' 
pays  to  his  own  solicitor.  But  it  properly  means  that  sum  of 
money  which  the  Court  or  a  judge  orders  one  litigant  to  pay 
to  another  to  compensate  the  latter  for  the  expense  which 
he  has  incurred  in  the  litigation.  The  amount  so  awarded 
seldom,  if  ever,  repays  the  whole  outlay  which  the  successful 
litigant  has  heen  compelled  to  make,  for  the  order  of  the 
Court  or  judge  almost  invariably  directs  that  the  costs  he 
taxed,  and  the  taxing  Master  very  rarely  allows  the  full 
amount  which  the  successful  party  has  to  pay  to  his  own 
solicitor.  The  amount  allowed  on  taxation  is  called  "  taxed 
costs,"  and  this,  as  a  rule,  is  all  that  the  unsuccessful  party 
has  to  pay  to  his  opponent.  The  difference  between  "  taxed 
costs "  and  the  amount  which  the  successful  party  is 
liable  to  pay  to  his  own  solicitor  is  known  as  "  extra  costs," 
and  this  the  successful  party  must  pay  out  of  his  own  pocket. 
Sometimes,  however,  the  Court  or  judge  orders  that  the  costs 
payable  by  one  party  to  another  should  be  taxed  "  as  between 
sohcitor  and  client,"  and  then  a  much  more  liberal  allowance 
is  made.  All  costs  are  allowed  which  a  solicitor  would 
reasonably  incur  in  the  ordinary  conduct  of  the  case.  But 
it  often  happens  that  even  after  a  taxation  of  this  kind  the 
successful  party  is  still  called  on  to  pay  some  portion  of  his 
.solicitor's  bill ;  for  the  taxing  Master  may  think  that  some 
items  of  expense  were  incuiTed  imnecessarily. 
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The  Court  of  Chancery  assumed  from  its  commencement 
the  power  to  deal  with  all  questions  of  costs,  without  the 
aid  of  the  Legislature.  Hence,  subject  to  the  express  pro- 
visions of  any  special  Act  {In  re  Fisher,  (1894)  1  Ch.  450)^ 
the  costs  of  a  Chancery  suit  have  always  been  in  the  discretion 
of  the  judge  who  tried  the  case,  though  he  is  bound  of  course 
to  exercise  his  discretion  judicially.  But  in  the  Courts  of  com- 
mon law  the  right  to  costs  has  always  been  the  creature  of 
statute,  and  was,  by  the  earlier  statutes  at  all  events,  made  to 
depend  entirely  on  the  result  of  the  litigation  (or,  in  legal 
language,  the  costs  followed  the  event).  Whichever  party  had 
judgment  recorded  in  his  favour  recovered  costs ;  and  the 
judge  had  no  discretion  in  the  matter  till  the  seventeenth 
century,  and  then  only  of  a  very  limited  kind.  Now,  however, 
the  right  to  costs  in  any  action  in  the  King's  Bench  Division 
depends  on  two  questions : — 

Was  the  action  tried  by  a  judge  with  a  jury,  or  by  a  judge 
alone  ? 

Was  the  action  of  such  a  kind  that  it  could  have  been  tried 
in  the  County  Court  ? 

I.  TrI(VL  by  Judge  alone. 

If  the  action  be  tried  by  a  judge  alone,  he  has  full  power  tc^ 
deal  with  the  costs  as  in  his  discretion  he  deems  right.  He 
must  not,  however,  apply  a  general  rule  which  in  fact  excludes 
the  exercise  of  a  discretion.  {Bew  v.  Beu\  (1899)  2  Ch,  467.) 
Materials  must  exist  upon  which  the  discretion  can  be  exercised 
[Civil  Service  Co-operative  Society  v.  General  Steam  Navigation 
Co.,  (1903)  2  K.  B.  756  ;  F.  King  Sf  Co.  v.  GiUard  Sf  Co.,  (1905) 
2  Ch.  7) ;  and  his  discretion  must  be  exercised  judicially.  The 
judge  generally  deals  expressly  with  the  costs  in  his  judgment. 
If  he  does  not,  the  counsel  for  tlio  successful  party  should  ask 
for  them. 
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II.  Trial  by  Jury. 
Where,  however,  the  action  is  tried  by  a  judge  with  a  jury, 
different  considerations  apply ;  and  the  result  will  largely 
depend  on  whether  the  action  could  or  could  not  have  been 
tried  in  the  County  Court.  Let  us  deal  fii'st  with  cases  over 
which  a  County  Court  has  no  jui'isdiction. 

(a)  Actions  of  a  kind  tJiat  cannot  he  tried  in  a  County  Court. 

Actions  for  breach  of  promise  of  marriage,  libel,  slander,  and 
seduction  cannot  be  commenced  in  the  County  Court ;  nor  can 
actions  of  ejectment  or  any  other  action  involving  the  title  to 
any  hereditament,  where  the  value  of  the  property  exceeds 
50/.  a  year,  or  to  any  toll,  fair,  market,  or  franchise.  To 
these  actions,  therefore,  sect.  116  of  the  County  Courts  Act, 
1888,  does  not  apply ;  and  the  amount  recovered  does  not 
decide  the  question  of  costs.  A  verdict  for  any  amount^ 
however  small,  will  carry  costs,  unless  the  judge  before  wlioni 
such  action  is  tried,  or  the  Court,  "  shall  for  good  cause 
otherwise  order."  (Order  LXV.  r.  1.)*  In  other  words,  if 
an  action  that  cannot  be  heard  in  a  County  Court  be  tried  in 
the  High  Court  by  a  judge  and  jury,  the  successful  party  will 
be  entitled  to  his  costs,  unless  some  special  order  be  made^ 
and  such  an  order  can  only  be  made  "./br  good  cause.'^ 

Hence,  however  small  the  verdict,  the  plaintiff's  counsel 
need  not  ask  for  costs ;  his  client  will  have  the  general  costs 
of  the  action,  if  nothing  be  said.f     It  is  for  the  defendant's 

*  The  provisions  of  the  Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  do  not  deprive  the  judge  of  his  power  in  a  proper  case  to  make 
a  special  order  as  to  costs.  This  is  so,  whether  the  action  has  been  tried 
with  or  without  a  jury.  [Bostock  v.  Ramsey  Urban  District  Council,  (1900) 
1  Q.  B.  357;  (1900)  2  Q.  B.  616;  Leckhampton  Quarries  Co.  v.  Ballinger, 
93  L.  T.  93.) 

t  There  is  an  exception  to  this  rule.  By  sect.  1  of  the  Slander  of 
Women  Act,  1891  {o-i  &  55  Vict.  c.  51),  in  any  action  for  words  spoken 
and  made  actionable  by  that  Act,  "  a  plaintiff  shall  not  recover  more  costs 
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counsel  in  such  a  case  to  apply  to  tlie  judge,  as  soon  as  the 
verdict  is  given,  for  an  order  depriving  the  plaintiff  of  his 
costs.  As  a  rule,  such  an  order  will  only  be  made  where 
"  contemptuous  "  damages,  such  as  a  farthing  or  a  shilling, 
have  been  given,  and  not  always  then.  There  must  be  some 
"  good  cause,"  beside  the  smallness  of  the  damages,  to  give 
the  judge  jurisdiction  to  make  such  an  order ;  something 
either  in  the  conduct  of  the  parties  or  in  the  facts  of  the  case 
which,  in  spite  of  the  finding  of  the  jury,  makes  it  more  just 
that  the  costs  should  not  follow  the  event.  {Jones  v.  Curling, 
13  Q.  B.  D.  262 ;  53  L.  J.  Q.  B.  373.) 

A  successful  defendant  may  also  be  deprived  of  his  costs 
{SutcUfe  V.  Smith,  2  Times  L.  R.  881 ;  Bosfock  v.  Ramsey 
JJ.  D.  C,  (1900)  1  a.  B.  357;  (1900)  2  Q.  B.  616),  if  there  be 
good  cause.  {Granville  ^  Co.  v.  Firth,  72  L.  J.  K.  B.  152; 
88  L.  T.  9.)  But  he  cannot  be  made  to  pay  the  whole  costs  of 
the  action  imder  any  circumstances.  {Dicks  v.  Yates,  18  Ch,  D. 
76,  85 ;  He  Foster  v.  Gt.  W.  By.  Co.,  8  Q.  B.  D.  at  pp.  521, 
522 ;  Andrew  v.  Grove,  (1902)  1  K.  B.  625.) 

"  The  judge  should  look,  in  the  first  jilace,  at  the  result  of  the 
action  itself,  namely,  the  verdict  of  the  jury,  and  he  should  look 
also  at  the  conduct  of  the  parties  to  see  whether  either  of  them  had 
in  any  way  involved  the  other  unnecessarily  in  the  expense  of 
litigation,  and  beyond  that  he  should  consider  all  the  facts  of  the 
case  80  far  as  no  particular  fact  was  concluded  by  the  finding  of  the 
jury."  {Per  Bowen,  L.  J.,  in  Jones  v.  Curling,  13  Q.  B.  D.  at 
p.  272.)  "  But  it  is  the  duty  of  the  judge  who  tried  the  case,  and 
the  duty  of  the  Court  of  Appeal  also,  to  consider  the  whole  circum- 
stances of  the  case — everything  which  led  to  the  action,  everything 
which  led  to  the  libel,  everything  in  the  conduct  of  the  parties 
which  may  show  that  the  action  was  not  properly  brought  in  respect 


than  damages,  unless  tlie  judge  shall  certify  that  there  was  reasonable 
ground  for  hringing  the  action."  Hence,  in  this  case  it  is  necessary  for 
the  plaintiff's  counsel  to  ask  for  a  certificate,  unless  the  verdict  is  so  large 
that  it  clearly  exceeds  the  amount  at  which  the  costs  of  the  action  will 
be  taxed. 
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of  the  libel  complained  of."  {Per  James,  L.  J.,  in  Harnett  v.  Vise, 
•5  Ex.  D.  at  p.  311.)  "Everything  which  increases  the  litigation 
and  the  costs,  and  which  places  upon  the  defendant  a  burden  which 
he  ought  not  to  bear  in  the  course  of  that  litigation,  is  perfectly 
good  cause  for  depriving  the  plaintiff  of  costs."  {Per  Lord  Hals- 
bury,  L.  C,  in  Ihtxleij  v.  West  London  Exteiision  Ry.  Co.,  14  App. 
Cas.  at  p.  32.)  The  words  "  good  cause  "  embrace  "  everything  for 
"which  the  party  is  responsible  connected  with  the  institution  or 
conduct  of  the  suit,  and  calculated  to  occasion  unnecessary  litigation 
and  expense."  (Per  Lord  Watson,  ib.  at  p.  33.)  "The  judge  is 
not  confined  to  the  consideration  of  the  defendant's  conduct  in  the 
actual  litigation  itself,  but  may  also  take  into  consideration  matters 
which  led  up  to  and  were  the  occasion  of  that  litigation."  {Per 
A.  L.  Smith,  L.  J.,  in  Bostock  v.  Ramseij  U.  D.  C,  (1900)  2  Q.  B. 

at  p.  622.) 

Illustrations. 

' '  The  more  fact  of  a  plaintiff,  in  an  action  for  libel  or  slander,  recovering 
only  a  farthing  or  a  shilling  damages  is  not  of  itself  good  cause  for 
depriving  him  of  costs.  '  Good  cause '  must  be  something  more  than  the 
mere  smallnoss  of  damages.  The  smallness  of  the  damages,  however,  is 
an  important  element  to  be  considered,  if  there  are  any  other  cu'cum- 
etances  which  can  be  taken  into  account."  Per  A.  L.  Smith,  L.  J.,  in 
O'Connor  v.  The  Star  Neivspaper  Co.,  Ltd.,  68  L.  T.  at  p.  148. 
"Should  the  jury,  in  an  action  for  an  assault  or  hbel,  award  the 
plaintiff  an  ignominious  compensation,  it  would  not  follow  that  the  judge 
ought  as  of  course  to  deprive  him  of  his  costs,  although  he  might  treat 
it  as  an  indication  of  the  opinion  of  the  jury,  in  which  he  coincided,  that 
the  character  of  the  plaintiff  was  worthless,  and  that  the  action  never 
ought  to  have  been  brought,  and  was  therefore  oppressive."  Per 
Hawkins,  J.,  in 

Poberts  v.  Jones  and  WiUejj  v.  Gf.  N.  Ry.  Co.,  (1891)  2  Q.  B.  at 
p.  198. 
If  the  action  is  unfairly  or  oppressively  brought,  or  is  unfairly  or 
oppressively  persisted  in,  good  cause  will  exist  for  depriving  the  plaintiff 
of  the  ordinary  costs.     Per  Lord  Esher,  M.  E. ,  in 
Barnes  v.  Malthy,  5  Times  L.  E.  207. 
But  bringing  an  action  to  recover  money  which  is,  in  fact,  due  to  the 
plaintiff,  cannot  be  said  to  be  oppressive.     Per  Lord  Esher,  M.  E.,  in 
Wilts,  &c.  Dairy  Association  v.  Hammond,  5  Times  L.  E.  196. 
That  the  defendant  won  the  action  by  relying  on  a  merely  technical 
defence  is  not  good  cause  for  depriving  him  of  costs. 

Granville  &  Co.  v.  I^irth,  72  L.  J.  K.  B.  152 ;  88  L.  T.  9. 
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The  mere  fact  that  a  plaintiff  in  an  action  for  unliquidated  damages 
claimed  6001.  and  only  recovered  50/.  is  no  ground  for  depriving  him  of 
costs.     Per  Lord  Esher,  M.  E.,  in 

Pearman  v.  Baroness  Burdett-Coutts,  3  Times  L.  E.  at  p.  720. 

But  "where  a  plaintiff  preferred  an  extravagant  and  an  extortionate 
claim,  supported  it  by  fraudulent  statements  and  dishonest  acts,  and 
endeavoured  to  substantiate  it  before  the  jury,  by  evidence  which  they 
very  properly  disbelieved,  the  judge  at  the  trial,  the  Court  of  Appeal,  and 
tho  House  of  Lords  all  agreed  that  there  was  perfectly  good  cause  for 
depriving  him  of  his  costs,  although  he  had  recovered  bOl.  damages. 

Huxley  v.  West  London  Extension  Ry.  Co.,  17  Q.  B.  D.  373;  14 
App.  Cas.  26. 

"Whenever  a  defendant  by  his  misstatements,  made  under  circumstances 
which  impose  an  obligation  upon  him  to  be  truthful,  brings  litigation  on. 
himself  and  renders  an  action  against  him  reasonable,  there  is  "good 
cause  "  to  deprive  him  of  costs. 

SidcUffe  V.  Smith,  2  Times  L.  E.  SSL 

If  the  action  be  brought  for  political  motives  and  not  from  a  hond  fide 
desire  to  obtain  redress  for  a  grievance,  this  will  be  good  cause. 

O'Connors.  The  Star  Newspa;per  Co.,  Ltd.,  68  L.  T.  146;  9  Times 
L.  E.  233. 

Any  misconduct,  folly  or  perversity,  which  led  to  the  action  being' 
brought,  may  be  good  cause. 

Harnett  v.  Vise,  5  Ex.  D.  307;  29  W.  E.  7. 

Bostock  V.  Ramsey  U.  D.  C,  (1900)  1  Q.  B.  357;  (1900)  2  Q.  B.  616. 

But  not  misconduct,  which  has  no  relation  to  the  case  of  the  successful 
party. 

F.  King  &  Co.  v.  Gillard  &  Co.,  (1905)  2  Ch.  7 ;  92  L.  T.  605. 

The  fact  that  the  plaintiff's  witnesses  gave  exaggerated  evidence  as  to 
the  damages,  is  not,  by  itself,  good  cause. 

Lijmian  v.  Pulman,  (1904)  W.  N.  139;  91  L.  T.  132. 

If  the  judge  thinks  fit  to  make  an  order,  that  order  is  not 
necessarily  that  each  party  should  pay  his  own  costs.  He 
may,  for  very  good  cause,  order  that  the  successful  plaintiff 
shall  pay  the  defendant's  costs,  as  well  as  his  own  {per 
Bramwell,  L.  J.,  15  Ch.  D.  at  p.  41 ;  and  see  Myers  v.  The 
Financial  News,  5  Times  L.  E..  42) ;  and  where  there  has  been 
a  new  trial,  the  judge  who  tries  the  case  the  second  time  may 
in  the  absence  of  any  special  order  by  the  Court  of  Appeal 
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direct  that  the  successful  plaintiff  shall  pay  tlie  whole  costs  of 
both  trials.  {Harris  v.  Pcthcrick,  4  Q.  B.  D.  Gil.)  But  such  an 
order  would  only  be  made  in  an  extreme  case,  and  where  the 
plaintiff  had  grossly  misconducted  himseK.  (See  Norman  v. 
Johnson,  29  Beav.  77.)  The  judge  cannot  award  costs  as 
between  solicitor  and  client  to  tlio  successful  party,  unless 
there  is  an  express  statutory  provision  enabling  him  so  to  do 
{Mordue  v.  Palmer,  L.  R.  (3  Ch.  22,  32 ;  Andreics  v.  JJarnes^ 
39  Ch.  D.  133),  or  unless  both  parties  consent. 

So,  too,  if  the  judge  makes  an  order  under  Order  LXV.  r.  1, 
he  is  not  bound  to  deal  with  the  whole  costs  of  the  action. 
He  may,  for  good  cause,  deprive  a  successful  party  of  a  portion. 
of  his  costs,  leaving  the  rest  of  the  costs  to  follow  the  event. 

lUustndious. 

The  judge  may  order  a  successful  plaintiff  to  pay  the  costs  occasioned 
by  a  claim  for  special  damage  which  he  has  failed  to  substantiate. 

Forster  v.  Farquhar,  (1893)  1  Q.  B.  564;  62  L.  J.  Q.  B.  296. 
Or  any  costs  unnecessarily  inflicted  on  the  defendant  by  the  successful 
plaintiff's  conduct  of  the  action. 

Roberts  v.  Jones,  (1891)  2  Q.  B.  194;  64  L.  J.  Q.  B.  441. 
Hill  V.  Morris,  8  Times  L.  E.  55. 
So,  too,  the  judge  "has  power  to  order  a  successful  defendant  to  pay 
such  part  of  the  plaintiff's  costs  as  has  been  caused  by  the  defendant".-* 
misconduct  in  the  action."     P(r  Channcll,  J.,  in 

Andrew  v.  Grure,  (1902)  1  K.  B.  at  p.  628. 
E.g.,  where  the  costs  have  been  increased  by  the  defendants  imiiropcrly 
severing  in  their  defences. 

In  re  Isaac,  (1897)  1  Ch.  251 ;  66  L.  J.  Ch.  160;  45  W.  E.  262  ; 

75  L.  T.  638. 
Bagshaw  v.  Pimm,  (1900)  P.  148 ;  69  L.  J.  P.  45 ;  48  W.  E.  422 ; 
82  L.  T.  175. 

If  the  judge  at  the  trial  declines  to  make  an  order  depriving 
either  party  of  his  costs,  there  is  no  appeal  from  his  decision. 
{Moore  v.  Gill,  4  Times  L.  E.  738.)  But  if  he  decides  to 
make  a  special  order  as  to  costs,  an  appeal  lies  to  the  Coiu-fc 
of  Appeal  on  the  question  whether  any  "good  cause"  existed 
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upon  wliicli  the  judge  could  exercise  Ms  discretion.  If  there 
was  no  "  good  cause,"  the  judge  had  no  jurisdiction  to  make 
any  order  as  to  costs,  and  the  Cornet  of  Appeal  will  set  the 
order  aside.  If  there  was  anything  which  coidd  amount  to 
"good  cause,"  then  the  Court  of  Appeal  will  not  interfere 
with  the  judge's  discretion,  even  though  they  do  not  approve 
of  the  way  in  which  he  has  exercised  it.  {Jones  v.  Curling, 
13  Q.  B.  D.  262  ;  53  L.  J.  Q.  B.  373 ;  Huxki/  v.  JFest  London 
Extension  El/.  Co.,  14  App.  Cas.  26;  58  L.  J.  Q.  B.  305.) 

(b)  Actions  of  a  kind  that  can  be  tried  in  a  Count//  Court, 

But  if  the  action  be  of  a  class  which  can  be  commenced  in 
a  County  Court  {Solomon  v.  MuUiner,  (1901)  1  K.  B.  76), 
section  116  of  the  County  Courts  Act,  1888,  as  amended  by 
section  3  of  the  County  Courts  Act,  1903,  applies,  and  a 
verdict  for  a  small  amount  will  not  carry  costs.  If  the  action 
was  founded  on  contract,  and  the  plaintiff  recovers  less  than 
20/.,  he  will  be  entitled  to  no  costs  whatever ;  if  he  recovers 
20/.  or  more,  but  less  than  100/.,  he  will  be  entitled  to  County 
Court  costs  only  ;  if  he  recovers  exactly  100/.,  he  will  be  entitled 
to  County  Coiu't  costs  only  (Order  LXY.  r.  12  ;  MiUinrjton  v. 
Harivood,  (1892)  2  Q.  B.  166;  61  L.  J.  Q.  B.  582)— 

(i)  Unless  a  judge  of  the  High  Court  certifies  that  there 
was  sufficient  reason  for  bringing  the  action  in  that 
Coui't,  or  makes  a  special  order  as  to  costs  (see 
Ncavcs  V.  Spooner,  36  W.  E.  257;  58  L.  T.  164)  ;  or 
(ii)  Unless  within  twenty-one  days  after  service  of  the  writ, 
or  such  fiu'ther  time  as  may  be  allowed,  the  plaintiff 
obtains  an  order,  under  Order  XI Y.,  empowering 
him  to  enter  judgment  for  20/.  or  more.  A  judge  of 
the  High  Cornet  has  power  to  extend  the  time.  (See 
Haycocks,  Ltd.  v.  MulhoUand,  (1904)  1  K.  B.  145.) 

If  the  action  was  founded  on  tort,  and  the  plaintiff  recovers 
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less  than  10/.,  he  will  be  entitled  to  no  costs  whatever ;  if  he 
recovers  10/.  or  more,  but  less  than  20/.,  he  will  be  entitled  to 
Count  J  Court  costs  only ;  unless  a  judge  of  the  High  Court 
certifies  that  there  was  sufficient  reason  for  bringing  the  action 
in  that  Court,  or  makes  a  special  order  as  to  costs.  (County 
Courts  Act,  1888,  s.  116.) 

In  both  cases,  therefore,  it  is  the  duty  of  the  plaintiff's  counsel 
to  apply  to  the  judge  for  such  a  certificate  or  special  order. 

Section  116  applies  whenever  the  plaintiff's  claim  is  reduced 
below  the  hmit  by  an  admitted  set-off,  as  distinct  from  a  counter- 
claim {Lovejoy  V.  Cole,  (1894)  2  Q.  B.  861  ;  64  L.  J.  Q.  B.  120)  ; 
but  not  where  it  is  so  reduced  by  a  set-off  which  he  does  not  admits 
or  by  a  counterclaim  {Stooke  v.  Taylor,  5  Q.  B.  D.  569 ;  49  L.  J. 
Q.  B.  857;  Goldhill  v.  Clark,  68  L.  T.  414  ;  5  E.  75),  or  by  a 
payment  made  to  the  plaintiff  out  of  Court  after  action  brought. 
(Pearce  v.  Bolton,  (1902)  2  K.  B.  111.)  It  does  not  apply  to  any 
counterclaim ;  the  defendant  is  always  entitled  to  the  costs  of  his. 
counterclaim,  if  he  recovers  under  it  any  amount,  however  small ; 
because  he  is  not  responsible  for  the  action  being  commenced  in  the 
High  Court.  {Blake  v.  Appleyard,  3  Ex.  D.  195  ;  47  L.  J.  Ex.  407  ; 
Leicin  v.  Trimining,  21  Q.  B.  D.  230 ;  59  L.  T.  511.)  Nor  does  the 
section  ajiply  as  between  the  defendant  and  a  third  party  whom  he 
has  brought  in.  {Per  Field,  J.,  in  Bates  v.  Burchell,  (1884)  W.  N. 
108.)  But  it  does  apply  to  an  action  commenced  in  an  inferior 
Court,  and  removed  into  the  High  Court  by  certiorari  {Pellas  v. 
Breslaiier,  L.  E.  6  Q.  B.  438;  40  L.  J.  Q.  B.  161);  and  to  an 
action  brought  in  the  High  Court  by  a  solicitor  for  his  costs.  {Blair 
V.  Eisler,  21  Q.  B.  D.  185;  57  L.  J.  Q.  B.  80.)  An  action  for 
penalties  for  infringement  of  dramatic  copyright,  under  3  &  4 
Will.  IV.  c.  15,  s.  2,  is  not  affected  by  sect.  116;  and  the  plaintiff  is 
entitled  to  his  full  costs  under  5  &  6  Vict.  c.  97,  s.  2.  {Reeve  v. 
Gibson,  (1891)  1  a  B.  652  ;   39  W.  E.  420.) 

Whether  an  action  is  founded  on  contract  or  tort,  depends  on  the 
facts  of  the  case,  not  on  the  form  of  the  pleadings.  The  test  is,  can 
the  plaintiff  maintain  an  action  without  setting  up  and  relying  on  a 
contract  ?  If  so,  it  is  an  action  of  tort ;  although  the  relationship 
between  the  parties  may  be  the  rcsidt  of  some  antecedent  contract. 
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Illustrations. 


Where  the  plaintiff  in  an  action  of  trespass  recovered  nominal  damages 
and  an  injunction,  it  was  held  that  he  was  entitled  to  his  costs,  in  spite 
of  sect.  116  of  the  County  Courts  Act,  1888. 

Keates  v.  Woodward,  (1902)  1  K.  B.  532  ;  71  L.  J.  K.  B.  325. 
An   action  founded    on    the   common  law  liability  of    a    bailee    for 
negligence    is    an    action   of    tort  within   the  meaning  of  that  section, 
although  the  bailment  was  a  contract. 

Tur7ier  v.  StaUibrass,  (1898)  1  Q.  B.  56;  77  L.  T.  482. 
The  defendant   demised    certain   premises   to  the  plaintiff,  and  then 
wrongfully  removed  the  fixtures.     Held,   that    the   action  was   founded 
on  tort. 

Sachs  V.  Henderson,  (1902)  1  K.  B.  612 ;  71  L.  J.  K.  B.  392. 
An   action  by  a  passenger    against   a   railway  company  for  personal 
injuries  caused  by  negligence  is  an  action  founded  on  tort,  although  he 
took  a  ticket. 

Taylor  V.  M.  S.  &  L.  By.  Co.,  (1895)  1  Q.  B.  134;  71  L.  T.  596. 
Kelhj  V.  Metrox>olitan  By.  Co.,  (1895)  1  Q.  B.  944 ;  72  L.  T.  551. 
An  action  of  detinue  is,  for  this  purpose  at  all  events,   an  action  of 
tort. 

Bryant  v.  Herhert,  3  C.  P.  D.  389 ;  47  L.  J.  C.  P.  670. 
Cohen  v.  Foster,  61  L.  J.  Q.  B.  643 ;  66  L.  T.  616. 

But  the  plaintiff  will  be  entitled  to  costs,  if  the  goods  detained  be 
recovered  in  specie. 

Bradley  v.  Archibald,  (1899)  2  Ir.  E.  108,  approved  in 

Keates  v.  Woodiuard,  supra. 

Du  Basquier  v.  Cadbury,  Jones  &  Co.,  (1903)  1  K.  B.  104. 

So   far,  I   have   dealt   only  with   the   general   costs  of   the 
action.     But  from  such  general  costs  must  be  distinguished — 
(i)  Special  costs  ;  and 
(ii)  Costs  of  separate  issues. 

(i)  By  "  special  costs  "  I  mean  the  expenses  of  a  shorthand 
writer's  notes,  of  a  commission  abroad,  of  a  special  jury,  of 
photographic  copies  of  any  documents,  and  any  costs  reserved 
to  be  disposed  of  at  the  trial.  {British  Provident  Association  v. 
Bywater,  (1897)  2  Ch.  531 ;  Eoio  v.  Winterton,  91  L.  T.  763.) 
Application  for  all  such  costs  as  these  must  always  be  made 
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as  soon  as  judgment  lias  been  delivered,  otherwise  they  will 
not  be  allowed.  No  order  can  be  made  as  to  such  costs  after 
the  judgment  has  been  drawn  up ;  they  must  then  be  borne 
by  the  party  who  has  incm-red  them.  (As/ucorfh  v.  Out  ram, 
9  Ch.  D.  483  ;  In  re  St.  Nazaire  Co.,  12  Ch.  D.  88 ;  The  Turret 
Court,  84  L.  T.  381.) 

(ii)  The  costs  of  separate  issues,  unless  otherwise  ordered, 
do  not  necessarily  follow  the  event  of  the  whole  action.  Such 
costs  follow  the  event  each  of  its  own  issue.  The  party  in 
•whose  favom-  final  judgment  is  entered  is  entitled  to  the 
general  costs  of  the  action,  but  the  other  party  will  be  entitled 
to  the  costs  of  any  issues  found  for  him.  This  is  what  judges 
mean  when  they  say  that  the  word  "  event "  must  be  "  read 
distributively."  The  general  costs  of  the  action  will,  how^- 
ever,  be  found,  as  a  rule,  to  exceed  the  costs  of  any  number 
of  issues.  A  judge  sometimes  makes  a  special  order  giving 
one  party  the  costs  of  the  action,  except  in  so  far  as  they 
have  been  increased  by  some  particular  issue  having  been 
raised  (Order  LXV.  r.  2).  Or  he  will  in  some  cases  direct 
that  the  whole  costs  of  the  action  be  taxed,  and  that  the 
successful  party  shall  receive  only  a  certain  proportion  of  the 
amount  at  which  they  are  taxed — a  course  strongly  recommended 
by  Kekewich,  J.,  in  In  re  Pollard,  (1902)  W.  N.  49.  Or  he 
may  aw^ard  any  party  a  lump  sum  in  lieu  of  taxed  costs  (r.  23) . 

But  where  the  plaintiff  sues  on  two  distinct  causes  of  action, 
fails  on  one  and  wins  on  the  other,  the  defendant  is  entitled  to 
all  his  costs  referable  solely  to  the  first  cause  of  action,  the 
plaintiff  to  all  his  costs  referable  solely  to  the  second  cause  of 
action,  and  the  costs  common  to  both  causes  of  action  must  be 
apportioned  between  them.  {Todd  v.  N.  E.  Bij.  Co.,  88  L.  T. 
112.) 

Illustrations. 
In  an  action  for  libel  the  defendant  pleaded  justification  and  pri^ilco-e. 
The  judge  ruled  tliat  the  occasion  was  privileged ;  the  JTuy  negatived 
malice,  but  found  that  the  words  were  not  true.     Held,  that  the  defendant 
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■was  entitled  to  the  general  costs  of  the  action,  the  plaintiff  to  the  costs  of 
those  witnesses  only  whose  evidence  related  exclusively  to  the  issue 
whether  the  words  were  true  or  false. 

Harrison  v.  Bush,  5  E.  &  B.  344 ;  25  L.  J.  Q.  B.  99. 

Broiun  v.  Houston,  (1901)  2  K.  B.  855 ;  70  L.  J.  K.  B.  902. 
So,  if  the  defendant  offered  no  evidence  in  support  of  his  plea  of 
justification. 

Empson  y.  Fairfax,  8  A.  &  E.  296. 
In  an  action  for  damages  for  the  obstruction  of  a  right  of  way,  claimed 
alternatively  as  a  public  and  as  a  private  right  of  way,  the  jury  found 
that  there  was  a  public,  but  not  a  private  right  of  way.  Held,  that  the 
plaintiff  was  entitled  to  the  general  costs  of  the  action,  and  the  defendant 
only  to  the  costs  of  the  issue  on  which  he  had  succeeded,  namely,  as  to 
the  private  right  of  way. 

Smyth  V.  Wilson,  (1904)  2  Ir.  E.  40. 
The  Eegistrar  of  Trade  Marks  granted  W.  C.  &  Co.  leave  to  register  a 
trade  mark.  The  E.  B.  P.  Co.  appealed  against  the  order,  and  on  the 
appeal  raised  several  issues  as  to  the  user  and  non-user  of  the  trade  mark 
before  1875  and  its  subsequent  abandonment.  On  these  issues  the 
E.  B.  P.  Co.  failed,  but  the  appeal  was  allowed  and  the  order  of  the 
Eegistrar  reversed.  Byrne,  J.,  ordered  W.  C.  &  Co.  to  pay  to  the 
E.  B.  P.  Co.  all  their  costs  of  the  appeal,  except  so  far  as  such  costs  had 
been  increased  by  the  issues  of  fact  found  against  them. 

In  re  Wright,  Crossletj  &  Co.,  (1900)  2  Ch.  218,  229 ;  83  L.  T.  150; 
86  L.  T.  280. 

Payment  into  Court. 

If  tlie  defendant  pays  a  sum  of  money  into  Court,  and  tlie 
plaintiff  accepts  it  in  satisfaction  of  his  claim,  he  is  entitled  to 
his  costs,  even  though  the  sum  paid  in  be  only  sixpence 
(Order  XXII.  r.  7 ;  M'Shefrey  v.  Lanarjan,  20  L.  R.  Ir.  528)  ; 
but  if  a  judge  at  chambers  thinks  that  the  whole  action  was 
useless  or  malicious,  he  may,  in  such  a  case,  deprive  the  plaintiff 
of  his  costs.  {Bi'oadhurst  v.  WiUey  (1876),  W.  N.  21 ;  Nichols 
V.  Evens,  22  Ch.  D.  611 ;  52  L.  J.  Ch.  383.)  If  the  plaintiff 
does  not  accept  the  sum  paid  into  Court,  but  continues  his- 
action  in  the  hope  of  recovering  more,  he  will  be  entitled  to  the 
whole  of  his  costs  of  the  action  if  the  amount  of  the  ultimate 
verdict  be  larger  than  the  sum  paid  into  Court.    But  if  the  jury 
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find  a  verdict  for  an  amount  not  greater  than  the  sum  in  Court, 
the  defendant  will  strictly  be  entitled  to  the  whole  costs  of  the 
action  {Langridge  v.  Campbell,  2  Ex.  D.  281 ;  46  L.  J.  Ex.  277  ; 
Goutanl  v.  Carr,  13  Q.  B.  D.  598,  n. ;  53  L.  J.  Q.  B.  q^:),  467,  n. ; 
32  W.  R.  242).  But  the  judge  in  such  a  case  generally  thinks 
fit  to  make  an  order  that  the  plaintiff  shall  have  his  costs  of  the 
action  up  to  the  time  when  the  money  was  paid  into  Court,  and 
the  defendant  shall  have  only  his  costs  incurred  after  that  time. 
{Buckton  V.  mgg>i,  4  Ex.  D.  174 ;  27  W.  R.  803  ;  40  L.  T.  755  ; 
Bed  V.  O^horne,  12  Times  L.  E.  419.) 

As  to  the  costs  of  a  counterclaim,  see  ante,  pp.  243,  349. 

Illustrations. 
Payment  into  Coiu't  is  a  necessary  part  of  a  plea  under  sect.  2  of  Lord 
Campbell's  Libel  Act.  Hence,  if  the  jury  find  a  verdict  for  tbe  plaintiff 
for  an  amount  less  than  the  sum  paid  into  Court,  but  also  find  that  the 
defendant  was  guilty  of  malice  or  gross  negligence,  the  plaintiff  will  be 
entitled  to  the  general  costs  of  the  action,  because  the  defendant  has 
failed  to  prove  the  whole  of  his  plea. 

Oxley  V.  T[7/Aes,  (1898)  2  Q.  B.  57 ;  67  L.  J.  Q.  B.  678. 
In  all  other  cases,  when  a  plaintiff  recovers  less  than  the  amount  which 
the  defendant  has  jjaid  into  Court,  the  defendant  is  primd  facie  entitled  to 
the  general  costs  of  the  action,  but  must  pay  the  costs  of  any  issue  on 
which  he  has  failed,  even  though  that  issue  was  not  one  going  to  the 
whole  cause  of  action. 

Euhback  v.  British  North  Borneo  Co.,  (1904)  2  K.  B.  473. 

Bidoitt  V.  Green,  87  L.  T.  679 ;  18  Times  L.  E.  709. 
The  plaintiff  claimed  damages  for  injuries  caused  by  the  defendant's 
negligence.  The  defendant  denied  aU  negligence,  but  paid  801.  into  Court. 
The  jury  found  that  the  defendant  was  guilty  of  negligence,  and  assessed 
the  damage  at  35/.  Held,  that  the  judge  at  the  trial  acted  rightly  in 
directing  that  judgment  should  be  entered  for  the  defendant,  that  the 
plaintiff  should  have  the  general  costs  of  the  action  up  to  the  date  of  the 
payment  into  Court,  the  defendant  the  general  costs  of  the  action  after 
that  date,  and  that  the  plaintiff  should  have  the  costs  of  the  issue, 
negligence  or  no  negligence. 

Wagstaffe  v.  Bentley,  (1902)  1  K.  B.  124  ;  85  L.  T.  744. 

Smith  V.  Northleach  Rural  District  Council,  (1902)  1  Ch.  197. 

Dunn  V.  S.  E.  &  C.  Ry.  Co.,  (1903)  1  K.  B.  358;  72  L.  J.  K.  B. 
127 ;  51  W.  E.  427  ;  88  L.  T.  60. 

Haskell  Golf  Ball  Co.  v.  Hutchison  and  Main,  (1906)  1  Ch.  518. 
O.P.  A  A 
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Married  Women. 


A  married  woman  may  be  ordered  to  pay  costs ;  and  if  she 
instituted  the  proceedings,  and  fails,  she  may  be  ordered  to  pay 
the  costs  out  of  property  which  is  subject  to  a  restraint  on 
anticipation.  (56  &  57  Yict.  c.  63,  s.  2 ;  Marchioness  of  Huntiy 
V.  Gaskell,  (1905)  2  Ch.  656.)  An  order  may  be  made  under 
this  section  as  to  the  costs  of  a  counterclaim  raised  unsuccessfully 
by  a  married  woman  defendant.  [Hood-Barrs  v.  Cathcart  (2), 
(1895)  1  Q,.  B.  873.)  Otherwise  the  section  only  applies  to 
cases  where  a  married  woman  is  plaintiff ;  no  such  order  can  be 
made  as  to  the  costs  of  any  motion  or  appeal  made  by  a  married 
woman  in  an  action  in  which  she  is  a  defendant.  {Hood-Barrs 
V.  Cathcart  (1),  (1894)  3  Ch.  376;  63  L.  J.  Ch.  793;  Hood- 
Barrs  V.  Heriot,  (1897)  A.  C.  177;  76  L.  T.  299.) 

Several  Defendants. 

Where  the  plaintiff  sues  two  defendants  who  defend  jointly 
by  the  same  solicitor,  and  judgment  is  given  in  favour  of  one 
defendant  and  against  the  other,  the  successful  defendant  is,  in 
the  absence  of  any  agreement  between  him  and  his  co-defendant 
as  to  how  their  costs  are  to  be  borne  infer  sc,  entitled  to  recover 
from  the  plaintiff  half  the  costs  of  the  defence.  {Beaumont  v. 
Senior  and  Bull,  (1903)  1  K.  B.  282.)  In  an  action  claiming 
relief  against  the  defendants  in  the  alternative,  the  Court  has 
jurisdiction  in  a  proper  case  to  order  the  unsuccessful  defendant 
to  pay  the  costs  of  the  successful  defendant,  or  to  order  the 
plaintiff  to  pay  the  costs  of  the  successful  defendant  and  then  to 
add  those  costs  to  the  costs  which  the  unsuccessful  defendant  is 
ordered  to  pay  to  the  plaintiff.  {Sanderson  v.  Bl//th  Theatre  Co., 
(1903)  2  K.  B.  533.)  Where  one  of  several  co-defendants  who 
are  ordered  to  pay  the  plaintiffs'  taxed  costs  pays  the  whole  of 
such  costs,  he  is  entitled  to  obtain  contribution  in  respect  thereof 
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from  the  otlier  co-defendants  in  the  action,  and  without  an 
independent  proceeding,  {Neicnj  Salt  Works  Co.  v.  Macdonnelly 
(1903)  2  Ir.  \l.  454.) 


Costs  in  the  Court  of  Apjyca/. 

As  a  rule,  in  the  Court  of  Appeal  costs  follow  the  event ; 
and  if  nothing  is  said  by  tlie  Court  as  to  costs,  the  order  will 
be  so  drawn  uj).  But  the  Court  has  full  discretion  over  the 
costs  of  an  appeal,  and  can  make  such  order  as  to  the  whole 
or  any  part  of  them  as  may  be  just.  (Order  LVIII.  r.  4 ; 
63  &  54  Vict.  c.  44,  s.  5.)  Hence  it  will,  in  a  proper  case, 
refuse  costs  to  the  successful  party,  e.g.,  an  appellant  has  been 
deprived  of  his  costs  where  he  succeeded  on  a  point  not  raised 
in  the  Court  below  {Ilussey  v.  Ilornc-Paipte,  8  Ch.  D.  670 ; 
47  L.  J.  Ch.  751 ;  Dije  v.  Bye,  13  Q.  B.  D.  147 ;  53  L.  J.  Q.  B. 
442),  or  on  fresh  evidence  {Arnofs  Case,  36  Ch.  D.  709;  57 
L.  T.  353 ;  Chard  v.  Jervis,  9  Q.  B.  D.  178 ;  51  L.  J.  Q.  B. 
442 ;  Ex  parte  IlauxiceU,  23  Ch.  D.  626 ;  48  L.  T.  742),  or 
succeeded  on  a  mere  point  of  law,  having  failed  in  proving 
allegations  of  fraud.  {Ex  parte  Cooper,  10  Ch.  D.  313;  39 
L.  T.  521.)  So  where  the  appellants  were  innocent  persons, 
who  had  used  due  diligence,  but  had  been  made  the  victims 
of  a  forgery,  their  appeal  was  dismissed  without  costs.  {Cooper 
V.  Vesey,  20  Ch.  D.  611 ;  51  L.  J.  Ch.  862.)  But  the  mere 
omission  by  the  respondent  to  inform  his  opponent  that  he 
has  a  preliminary  objection  which  proves  fatal  to  the  appeal 
is  not  a  sufficient  reason  for  depriving  him  of  costs.  {Ex  parte 
Shead,  15  Q.  B.  D.  338  ;  53  L.  T.  655.) 

The  costs  of  an  appeal  include  the  costs  of  a  shorthand 
Avriter's  notes  of  the  judgment  of  the  Court  below,  but  not  of 
the  evidence,  except  in  very  special  circumstances.  {Pi/liny 
V.  Joint  Stoek  Institute,  73  L.  T.  570  ;  Order  LYIII.  r.  12 ; 
Castner  Kellner  v.   Commereial,  !^x.   Corporatioii,  (1899)   1   Ch. 
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803.)  The  Court  of  Appeal  should  be  asked  to  allow  such 
costs,  and  also  the  costs  of  any  copies  of  material  documents 
prepared  for  the  use  of  the  Court,  as  soon  as  judgment  is 
given  on  the  appeal. 

The  provision  of  the  Public  Authorities  Protection  Act,  1893 
(56  &  57  Yict.  c.  61),  s.  1  (b),  as  to  costs  between  solicitor  and 
client  does  not  apply  to  any  proceeding  in  the  Court  of  Appeal. 
{FiekUngy.  Morley  Corporation,  (1899)  1  Ch.  1  ;  Shmo  v.  RcrU 
fordshire  Counfy  Council,  (1899)  2  d.  B.  at  p.  286.) 

If  the  Court  of  Appeal  orders  a  new  trial,  the  costs  of  the 
first  trial  abide  the  event  of  the  second,  unless  any  special 
order  be  made  when  the  new  trial  is  granted,  or  at  the  second 
trial.  {Creen  v.  Wright,  2  C.  P.  D.  354  ;  46  L.  J.  C.  P.  427  ; 
Field  V.  Gt.  N.  R>/.  Co.,  3  Ex.  D.  261 ;  26  W.  E.  817  ;  39  L.  T. 
80.)  And  by  "  the  event "  of  the  second  trial  is  meant  the 
result  of  that  trial  as  to  costs.  {Brotherton  v.  Metropolitan 
District  Ey.  Joint  Committee,  (1894)  1  Q.  B.  666  ;  9  Pv,.  154 ; 
but  see  Dunn  v.  >S'.  E.  8^  C.  Ey.  Co.,  (1903)  1  K.  B.  358.) 

The  costs  of  a  successful  application  for  a  new  trial  will,  as  a 
rule,  be  given  to  the  applicant.  {Hamilton  v.  Seal,  (1904) 
2  K.  B.  262 ;  90  L.  T.  592.) 

Costs  at  Judges''  Chambers. 

A  Master  or  district  registrar  has  full  power  to  deal  with 
the  costs  of  any  application  made  to  him,  and  in  some  cases 
to  dispose  of  the  whole  costs  of  the  action.  If  the  Master 
thinks  that  the  application  made  to  him  is  a  proper  one,  he 
will,  as  a  rule,  make  the  costs  of  it  "  costs  in  the  cause " ; 
that  means  that  whoever  loses  the  action  will  have  to  pay  the 
costs  of  both  sides.  If,  however,  the  Master  orders  the  costs 
to  be  "defendant's  costs  in  the  cause,"  the  plaintiff,  even  if 
successful,  will  not  be  paid  his  costs  of  that  application ;  if  he 
fails,  he  must  pay  both  the   defendant's   costs  and  his  own. 
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If  the  Master  orders  the  costs  to  be  "  defendant's  costs  in  any 
event,"  the  plaintiff  will  have  to  pay  the  costs  of  the  applica- 
tion on  both  sides,  whatever  the  result  of  the  action ;  but  not 
at  once ;  they  will  be  taken  into  account  in  the  ultimate 
taxation.  It  is  only  where  the  application  is  dismissed  "  with 
costs "  that  the  successful  party  is  entitled  to  an  immediate 
taxation.  In  one  or  two  cases  the  Master  may  award  costs  as 
between  solicitor  and  client.  (See  Order  XIX.  r.  27,  and 
Friclier  v.  Van  Grutten,  (1896)  2  Ch.  649.) 

An  appeal  lies  from  the  Master's  decision  to  the  judge  at 
chambers,  even  where  it  only  affects  costs.  [Foster  v.  Ednxirds, 
48  L.  J.  Q.  B.  767.)  But  if  the  order  be  not  appealed  from  at 
the  time,  the  judge  at  the  trial  has  no  power  to  vary  it. 
{Koosen  v.  Rose,  45  W.  E.  337 ;  76  L.  T.  145.) 
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RULES  AFFECTING  PLEADINGS,  &c. 


Oeder  III.  r.  6. 

SPECIALLY  INDORSED  WRIT. 

In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the  defendant,  with  or  with- 
out interest,  arising  (A.)  iqwn  a  contract  express  or  implied  (as,  for 
instance,  on  a  bill  of  exchange,  promissory  note,  or  cheque,  or  other 
simple  contract  debt) ;  or  (B.)  on  a  bond  or  contract  under  seal  for 
payment  of  a  liquidated  amount  of  money;  or  (C.)  on  a  statute 
where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or  in 
the  nature  of  a  debt  other  than  a  penalty ;  or  (D.)  on  a  guaranty, 
whether  under  seal  or  not,  where  the  claim  against  the  principal  is 
in  respect  of  a  debt  or  liquidated  demand  only ;  or  (E.)  on  a  trust ; 
or  (F.)  in  actions  for  the  recovery  of  land  with  or  without  a  claim 
for  rent  or  mesne  profits,  by  a  landlord  against  a  tenant  whose  term 
has  expired  or  has  been  duly  determined  by  notice  to  quit,  or  has 
become  liable  to  forfeiture  for  non-payment  of  rent,  or  against 
persons  claiming  under  such  tenant ;  the  writ  of  summons  may,  at 
the  option  of  the  plaintiff,  be  sjiecially  indorsed  with  a  statement  of 
his  claim,  or  of  the  remedy  or  relief  to  which  he  claims  to  be  entitled. 
Such  special  indorsement  shall  be  to  the  effect  of  such  of  the  Forms 
in  Apj)endix  C,  Sect.  IV.,  as  shall  be  applicable  to  the  case.  {And 
see  Precedents,  Nos.  32 — 39,  72.) 

Order  Xin. 

DEFAULT  OF  APPEARANCE. 

3.  "Where  the  writ  of  summons  is  indorsed  for  a  liquidated 
demand,  whether  specially  or  otherwise,  and  the  defendant  fails,  or 
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all  the  defendants,  if  more  than  one,  fail,  to  appear  thereto,  the 
plaintiff  naay  enter  final  judgment  for  any  sum  not  exceeding- 
the  sum  indorsed  on  the  writ,  together  with  interest  at  the  rate 
specified  (if  any),  or  (if  no  rate  be  specified)  at  the  rate  of  five  per 
cent,  per  annum,  to  the  date  of  the  judgment,  and  costs. 

5.  Where  the  writ  is  indorsed  with  a  claim  for  pecuniary  damages 
only,  or  for  detention  of  goods  with  or  without  a  claim  for  pecuniary 
damages,  and  the  defendant  fails,  or  all  the  defendants,  if  more  than 
one,  fail,  to  appear,  the  plaintiff  may  enter  interlocutory  judgment^ 
and  a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the  goods  and 
the  damages,  or  the  damages  only,  as  the  case  may  be,  in  respect 
of  the  causes  of  action  disclosed  by  the  indorsement  on  the  writ 
of  summons.  But  the  Court  or  a  judge  may  order  a  statement  of 
claim  or  particulars  to  be  filed  before  any  assessment  of  damages^ 
and  may  order  that,  instead  of  a  writ  of  inquiry,  the  value  and 
amount  of  damages,  or  either  of  them,  shall  be  ascertained  in  any 
way  which  the  Court  or  judge  may  direct. 

8.  In  case  no  appearance  shall  be  entered  in  an  action  for  the 
recovery  of  land,  within  the  time  limited  by  the  writ  for  appearance, 
or  if  an  appearance  be  entered  but  the  defence  be  limited  to  part 
only,  the  plaintiff  shall  be  at  liberty  to  enter  a  judgment  that  the 
person  whose  title  is  asserted  in  the  writ  shall  recover  possession  of 
the  land,  or  of  the  part  thereof  to  which  the  defence  does  not 
apply. 

12.  In  all  actions  not  by  the  rules  of  this  Order  otherwise 
specially  provided  for,  in  case  the  party  served  with  the  writ 
does  not  appear  within  the  time  limited  for  appearance,  upon 
the  filing  by  the  plaintiff  of  a  proper  affidavit  of  service,  and, 
if  the  writ  is  not  specially  indorsed  under  Order  III.  rule  6,  of  a 
statement  of  claim,  the  action  may  proceed  as  if  such  party  had 
appeared,  subject,  as  to  actions  where  an  account  is  claimed,  to  the 
provisions  of  Order  XV. 

Order  XIY. 

summary  judgment. 

1. — (a)  "Where  the  defendant  appears  to  a  writ  of  summons 
specially  indorsed  under  Order  III.  rule  6,  the  plaintiff  may,  on 
affidavit  made  by  himself  or  by  any  other  person  who  can  swear 
positively  to  the  facts,  verifying  the  cause  of  action  and  the  amount 
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find  a  verdict  for  an  amount  not  greater  than  the  sum  in  Court, 
the  defendant  will  strictly  be  entitled  to  the  whole  costs  of  the 
action  {Lamjridije  v.  Campbell,  2  Ex.  D.  281 ;  46  L.  J.  Ex.  277 ; 
Goutanl  v.  Carr,  13  Q.  B.  D.  598,  n. ;  53  L.  J.  Q.  B.  55,  467,  n. ; 
32  W.  R.  242).  But  the  judge  in  such  a  case  generally  thinks 
fit  to  make  an  order  that  the  plaintiff  shall  have  his  costs  of  the 
action  up  to  the  time  when  the  money  was  paid  into  Court,  and 
the  defendant  shall  have  only  his  costs  incurred  after  that  time. 
{Buckton  V.  IIUjos,  4  Ex.  D.  174 ;  27  W.  E.  803 ;  40  L.  T.  755  ; 
Bed  V.  O^horne,  12  Times  L.  R.  419.) 

As  to  the  costs  of  a  counterclaim,  see  ante,  pp.  243,  349. 

Illustrations. 
Payment  into  Court  is  a  necessary  part  of  a  plea  under  sect.  2  of  Lord 
Campbell's  Libel  Act.  Hence,  if  the  jury  find  a  verdict  for  tbe  plaintiff 
for  an  amount  less  than  the  sum  paid  into  Court,  but  also  find  that  the 
defendant  was  guilty  of  malice  or  gross  negligence,  the  plaintiff  -will  be 
entitled  to  the  general  costs  of  the  action,  because  the  defendant  has 
failed  to  prove  the  whole  of  his  plea. 

Oxley  V.  WilUs,  (1898)  2  Q.  B.  57 ;  67  L.  J.  Q.  B.  678. 
In  all  other  cases,  when  a  plaintiff  recovers  less  than  the  amount  which 
the  defendant  has  paid  into  Court,  the  defendant  is  prima,  facie  entitled  to 
the  general  costs  of  the  action,  but  must  pay  the  costs  of  any  issue  on 
which  he  has  failed,  even  though  that  issue  was  not  one  going  to  the 
whole  cause  of  action. 

Huhhack  v.  British  North  Borneo  Co.,  (1904)  2  K.  B.  473. 

Bidout  V.  Green,  87  L.  T.  679  ;  18  Times  L.  E.  709. 
The  plaintiff  claimed  damages  for  injiuies  caused  by  the  defendant's 
negligence.  The  defendant  denied  all  negligence,  but  paid  80/.  into  Court. 
The  jury  found  that  the  defendant  was  guilty  of  negligence,  and  assessed 
the  damage  at  35/.  Held,  that  the  judge  at  the  trial  acted  rightly  in 
directing  that  judgment  should  be  entered  for  the  defendant,  that  the 
plaintiff  should  have  the  general  costs  of  the  action  up  to  the  date  of  the 
payment  into  Court,  the  defendant  the  general  costs  of  the  action  after 
that  date,  and  that  the  plaintiff  should  have  the  costs  of  the  issue, 
negligence  or  no  negligence. 

Wagstaffe  v.  Bentle^j,  (1902)  1  K.  B.  124  ;  85  L.  T.  744. 

Smith  V.  Northleach  Rural  District  Council,  (1902)  1  Ch.  197. 

Dunn  V.  S.  E.  &  C.  Ry.  Co.,  (1903)  1  K.  B.  358;  72  L.  J.  K.  B. 
127 ;  51  W.  E.  427  ;  88  L.  T.  60. 

Ilashell  Qolf  Ball  Co.  v.  Hutchison  and  Main,  (1906)  1  Ch.  518. 
O.P.  A  A 
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Married  Women. 


A  married  woman  may  be  ordered  to  pay  costs ;  and  if  she 
instituted  the  proceedings,  and  fails,  she  may  be  ordered  to  pay 
the  costs  out  of  property  which  is  subject  to  a  restraint  on 
anticipation.  (56  &  57  Yict.  c.  G3,  s.  2  ;  Marchioness  of  Huntly 
V.  Gaskell,  (1905)  2  Ch.  QbQ.)  An  order  may  be  made  under 
this  section  as  to  the  costs  of  a  counterclaim  raised  unsuccessfully 
by  a  man-ied  woman  defendant.  {Hood-Barrs  v.  Cat  heart  (2), 
(1895)  1  Q.  B.  873.)  Otherwise  the  section  only  applies  to 
cases  where  a  married  woman  is  plaintiff ;  no  such  order  can  be 
made  as  to  the  costs  of  any  motion  or  appeal  made  by  a  married 
woman  in  an  action  in  which  she  is  a  defendant.  {Hood-Barrs 
V.  Cathcart  (1),  (1894)  3  Ch.  376;  63  L.  J.  Ch.  793;  Hood- 
Barrs  V.  Heriof,  (1897)  A.  C.  177;  76  L.  T.  299.) 

Several  Defendants. 

Where  the  plaintiff  sues  two  defendants  who  defend  jointly 
by  the  same  solicitor,  and  judgment  is  given  in  favour  of  one 
defendant  and  against  the  other,  the  successful  defendant  is,  in 
the  absence  of  any  agreement  between  him  and  his  co-defendant 
as  to  how  their  costs  are  to  be  borne  inter  se,  entitled  to  recover 
from  the  j^lfiintiff  half  the  costs  of  the  defence.  (Beaumont  v. 
Senior  and  Bull,  (1903)  1  K.  B.  282.)  In  an  action  claiming 
relief  against  the  defendants  in  the  alternative,  the  Court  has 
jurisdiction  in  a  proper  case  to  order  the  unsuccessful  defendant 
to  pay  the  costs  of  the  successful  defendant,  or  to  order  the 
plaintiff  to  pay  the  costs  of  the  successful  defendant  and  then  to 
add  those  costs  to  the  costs  which  the  unsuccessful  defendant  is 
ordered  to  pay  to  the  plaintiff.  {Sanderson  v.  Blyth  Theatre  Co., 
(1903)  2  K.  B.  533.)  Where  one  of  several  co-defendants  who 
are  ordered  to  pay  the  plaintiffs'  taxed  costs  pays  the  whole  of 
such  costs,  he  is  entitled  to  obtain  contribution  in  respect  thereof 
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claimed  (if  any),  and  stating  that  in  his  belief  there  is  no  defence  to 
the  action,  apply  to  a  judge  for  liberty  to  enter  final  judgment  for 
the  amount  so  indorsed,  together  with  interest,  if  any,  or  for  recovery 
of  the  land  (with  or  without  rent  or  mesne  profits),  as  the  case  may 
be,  and  costs.  The  judge  may  thereupon,  unless  the  defendant,  by 
affidavit,  by  his  own  vivd  voce  evidence,  or  otherwise,  shall  satisfy 
him  that  he  has  a  good  defence  to  the  action  on  the  merits,  or 
disclose  such  facts  as  may  be  deemed  sufficient  to  entitle  him  to 
defend,  make  an  order  empowei-ing  the  plaintiff  to  enter  judgment 
accordingly. 

(b)  If  on  the  hearing  of  any  application  under  this  Rule  it  shall 
appear  that  any  claim  which  could  not  have  been  sj)ecially  indorsed 
under  Order  III.  rule  6,  has  been  included  in  the  indorsement  on 
the  writ,  the  judge  may,  if  he  shall  think  fit,  forthwith  amend  the 
indorsement  by  striking  out  such  claim,  or  may  deal  with  the  claim 
specially  indorsed  as  if  no  other  claim  had  been  included  in  the 
indorsement,  and  allow  the  action  to  proceed  as  respects  the  residue 
of  the  claim. 

2.  The  application  by  the  plaintiff  for  leave  to  enter  final  judg- 
ment under  Eule  1  shall  be  made  by  summons  returnable  not  less 
than  four  clear  days  after  service,  accomjianied  by  a  copy  of  the 
affidavit  and  exhibits  referred  to  therein. 

3. — (a)  The  defendant  may  show  cause  against  such  application  by 
affidavit,  or  (except  in  action  for  the  recovery  of  land)  by  offering  to 
bring  into  Court  the  sum  indorsed  on  the  writ,  or  the  judge  may 
allow  the  defendant  to  be  examined  upon  oath. 

(b)  The  affidavit  shall  state  whether  the  defence  alleged  goes  to 
the  whole  or  to  part  only,  and  (if  so)  to  what  part  of  the  plaintiff's 
claim. 

(c)  The  judge  may,  if  he  thinks  fit,  order  the  defendant,  or  in  the 
case  of  a  corporation,  any  officer  thereof,  to  attend  and  be  examined 
upon  oath,  or  to  produce  any  leases,  deeds,  books,  or  documents,  or 
copies  of  or  extracts  therefrom. 

4.  If  it  appear  that  the  defence  set  up  by  the  defendant  applies 
only  to  a  part  of  the  plaintiff's  claim,  or  that  any  part  of  his  claim 
is  admitted,  the  plaintiff  shall  have  judgment  forthwith  for  such  part 
of  his  claim  as  the  defence  does  not  apply  to  or  as  is  admitted,  sub j  ect 
to  such  terms,  if  any,  as  to  suspending  execution,  or  the  payment  of 
the  amount  levied  or  any  part  thereof  into  Court  by  the  sheriff,  the 
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taxation  of  costs,  or  otherwise,  as  the  judge  may  think  fit.  And  the 
defendant  may  be  allowed  to  defend  as  to  the  residue  of  the  plaintiff's 
claim. 

5.  If  it  appears  to  the  judge  that  any  defendant  has  a  good 
defence  to  or  ought  to  be  permitted  to  defend  the  action,  and  that 
any  other  defendant  has  not  such  defence  and  ought  not  to  be  per- 
mitted to  defend,  the  former  may  be  permitted  to  defend,  and  the 
plaintiff  shall  be  entitled  to  enter  final  judgment  against  the  latter, 
and  may  issue  execution  upon  such  judgment  without  prejudice  to 
his  right  to  proceed  with  his  action  against  the  former. 

6.  Leave  to  defend  may  be  given  unconditionally,  or  subject  to 
such  terms  as  to  giving  security  or  time  or  mode  of  trial  or  otherwise 
as  the  judge  may  think  fit. 

7.  Upon  the  hearing  of  the  application,  with  the  consent  of  the 
parties,  an  order  may  be  made  referring  the  action  to  a  master,  or 
the  action  may  be  finally  disposed  of  without  appeal  in  a  summary 
manner. 

8. — (a)  AVhere  leave,  whether  conditional  or  unconditional,  is 
given  to  defend,  the  judge  shall  have  power  to  give  all  such  direc- 
tions as  to  the  further  conduct  of  the  action  as  might  be  given  on 
a  summons  for  directions  under  Order  XXX.,  and  may  order  the 
action  to  be  forthwith  set  down  for  trial. 

(b)  A  special  list  shall  be  kept  for  the  trial  of  causes  in  which 
leave  to  defend  has  been  given  under  this  Order,  and  in  which  the 
judge  is  of  opinion  that  a  prolonged  trial  will  not  be  requisite ;  and 
the  judge  may,  if  he  thinks  advisable,  order  any  such  action  to  be 
put  into  such  list. 

9. — (a)  The  costs  of  and  incident  to  all  ap2:)lications  under  this 
Order  shall  be  dealt  with  by  the  judge  on  the  hearing  of  the 
application,  who  shall  order  by  and  to  whom,  and  when  the  same 
shall  be  paid,  or  may  refer  them  to  the  judge  at  the  trial.  Provided 
that  in  case  no  trial  afterwards  takes  place,  or  no  order  as  to  costs  is 
made,  the  costs  are  to  be  costs  in  the  cause. 

(b)  If  the  plaintiff  makes  an  application  under  this  Order  where 
the  case  is  not  within  the  Order,  or  where  the  plaintiff,  in  the  opinion 
of  the  judge,  knew  that  the  defendant  relied  on  a  contention  which 
would  entitle  him  to  unconditional  leave  to  defend,  in  any  of  such 
cases  the  application  shall  be  dismissed  with  costs  to  be  paid  forthwith 
by  the  plaintiff. 
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10.  A  tenant  shall  have  the  same  right  to  relief  after  a  judgment 
under  this  Order  for  recovery  of  land  on  the  ground  of  forfeiture  for 
non-payment  of  rent  as  if  the  judgment  had  been  given  after  trial. 

Order  XYI.r.  1. 
Parties. 

All  persons  may  be  joined  in  one  action  as  plaintiffs,  in  whom 
any  right  to  relief  in  respect  of  or  arising  out  of  the  same  transaction 
or  series  of  transactions  is  alleged  to  exist,  whether  jointly,  severally, 
or  in  the  alternative,  where  if  such  persons  brought  separate  actions 
any  common  question  of  law  or  fact  would  arise ;  provided  that,  if 
upon  the  application  of  any  defendant  it  shall  appear  that  such 
joinder  may  embarrass  or  delay  the  trial  of  the  action,  the  Court  or 
a  judge  may  order  separate  trials,  or  make  such  other  order  as  may 
be  expedient,  and  judgment  may  be  given  for  such  one  or  more  of 
the  plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such  relief 
as  he  or  they  may  be  entitled  to,  without  any  amendment.  But  the 
defendant,  though  unsuccessful,  shall  be  entitled  to  his  costs 
occasioned  by  so  joining  any  person  who  shall  not  be  found  entitled 
to  relief,  unless  the  Court  or  a  judge  in  disposing  of  the  costs  shall 
otherwise  direct. 

Order  XIX. 

PLEADING    GENERALLY. 

1.  The  following  rules  of  pleading  shall  be  used  in  the  High 
Court  of  Justice. 

2.  The  plaintiff  shall,  subject  to  the  provisions  of  Order  XX., 
and  at  such  time  and  in  such  manner  as  therein  prescribed,  deliver 
to  the  defendant  a  statement  of  his  claim,  and  of  the  relief  or 
remedy  to  which  he  claims  to  be  entitled.  The  defendant  shall, 
subject  to  the  provisions  of  Order  XXI.,  and  at  such  time  and 
in  such  manner  as  therein  prescribed,  deliver  to  the  plaintiff  his 
defence,  set-off,  or  counterclaim  (if  any),  and  the  plaintiff  shall, 
subject  to  the  provisions  of  Order  XXIII.,  and  at  such  time  and  in 
such  manner  as  therein  prescribed,  deliver  his  reply  (if  any)  to  such 
defence,   set-off,   or  counterclaim.     Such  statements  shall  be  as 

BRIEF    AS    THE    NATURE    OF    THE    CASE    WILL    ADMIT,    and    the    taxing 

officer  in  adjusting  the  costs  of  the  action  shall  at  the  instance  of 
any  party,  or  may  without  any  request,  inquire  into  any  unnecessary 
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prolixity,  and  order  the  costs  occasioned  by  such  prolixity  to  be 
borne  by  the  party  chargeable  with  the  same. 

3.  A  defendant  in  an  action  may  set  off,  or  set  up,  by  way  of 
counterclaim  against  the  claims  of  the  plaintiff,  any  right  or  claim, 
"whether  such  set-off  or  counterclaim  sound  in  damages  or  not,  and 
such  set-off  or  counterclaim  shall  have  the  same  effect  as  a  cross- 
action,  so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and  on  the  cross-claim.  But 
the  Court  or  a  judge  may,  on  the  application  of  the  plaintiff  before 
trial,  if  in  the  opinion  of  the  Court  or  judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pending  action,  or 
ought  not  to  be  allowed,  refuse  permission  to  the  defendant  to  avail 
himself  thereof. 

4.  Every  pleading  shall  contain,  and  contain  only,  a 
statement  in  a  summary  form  of  the  material  facts  on 
which  the   party  pleading   relies   for   his   claim   or   defence, 

AS     THE     CASE    MAY     BE,     BUT     NOT     THE     EVIDENCE    BY    WHICH    THEY 

ARE  TO  BE  PROVED,  and  shall,  when  necessary,  be  divided  into 
paragraphs,  numbered  consecutively.  Dates,  sums,  and  numbers 
shall  be  expressed  in  figures,  and  not  in  words.  Signature  of 
counsel  shall  not  be  necessary ;  but  where  pleadings  have  been 
settled  by  counsel  or  a  special  pleader,  they  shall  be  signed  by  him, 
and  if  not  so  settled  they  shall  be  signed  by  the  solicitor,  or  by  the 
party  if  he  sues  or  defends  in  person. 

5.  The  Forms  in  Appendices  C,  D,  and  E,  when  applicable,  and 
where  they  are  not  applicable  forms  of  the  like  character,  as  near 
as  may  be,  shall  be  used  for  all  pleadings,  and  where  such  forms 
are  applicable  and  sufficient,  any  longer  forms  shall  be  deemed 
prolix,  and  the  costs  occasioned  by  such  prolixity  shall  be  disallowed 
to  or  borne  by  the  party  so  using  the  same,  as  the  case  may  be. 

6.  In  all  cases  in  which  the  party  pleading  relies  on  any  mis- 
representation, fraud,  breach  of  trust,  wilful  default,  or  undue 
influence,  and  in  all  other  cases  in  which  particulars  may  be 
necessary  beyond  such  as  are  exemplified  in  the  forms  aforesaid, 
particulars  (with  dates  and  items  if  necessary)  shall  be  stated  in 
the  pleading ;  provided  that,  if  the  particulars  be  of  debt,  expenses, 
or  damages,  and  exceed  three  folios,  the  fact  must  be  so  stated, 
with  a  reference  to  full  particulars  already  delivered  or  to  be 
delivered  with  the  pleading. 
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from  the  other  co-defendants  in  the  action,  and  without  an 
independent  proceeding.  [Ncivry  Salt  Works  Co.  v.  Macdonnell, 
(1903)  2  Ir.  11.  454.) 

Costs  in  the  Court  of  Appeal. 

As  a  rule,  in  the  Court  of  Appeal  costs  follow  the  event ; 
and  if  nothing  is  said  bj  the  Court  as  to  costs,  the  order  will 
be  so  drawn  up.  But  the  Court  has  full  discretion  over  the 
costs  of  an  ajjpeal,  and  can  make  such  order  as  to  the  whole 
or  any  part  of  them  as  may  be  just.  (Order  LVIII.  r.  4 ; 
53  &  54  Yiet.  c.  44,  s.  5.)  Hence  it  will,  in  a  proper  case, 
refuse  costs  to  the  successful  party,  e.g.,  an  appellant  has  been 
deprived  of  his  costs  where  he  succeeded  on  a  point  not  raised 
in  the  Court  below  {ILissey  v.  Horne-Patjne,  8  Ch.  D.  670; 
47  L.  J.  Ch.  751 ;  Dye  v.  Dye,  13  Q.  B.  D.  147 ;  53  L.  J.  Q.  B. 
442),  or  on  fresh  evidence  {Arnofs  Case,  36  Ch.  D.  709;  57 
L.  T.  353;  C/iard  v.  Jerris,  9  Q.  B.  D.  178;  51  L.  J.  Q.  B. 
442;  Ux  parte  Haaxwell,  23  Ch.  D.  626;  48  L.  T.  742),  or 
succeeded  on  a  mere  point  of  law,  having  failed  in  proving 
allegations  of  fraud.  {Ex  parte  Cooper,  10  Ch.  D.  313 ;  39 
L.  T.  521.)  So  where  the  appellants  were  innocent  persons, 
who  had  used  due  diligence,  but  had  been  made  the  victims 
of  a  forgery,  their  appeal  was  dismissed  without  costs.  [Cooper 
V.  Vesey,  20  Ch.  D.  611 ;  51  L.  J.  Ch.  862.)  But  the  mere 
omission  by  the  respondent  to  inform  his  opponent  that  he 
has  a  preliminary  objection  which  proves  fatal  to  the  appeal 
is  not  a  sufficient  reason  for  depriving  him  of  costs.  {Ex  parte 
Shead,  15  Q.  B.  D.  338  ;  53  L.  T.  655.) 

The  costs  of  an  appeal  include  the  costs  of  a  shorthand 
writer's  notes  of  the  judgment  of  the  Court  below,  but  not  of 
the  evidence,  except  in  very  special  circumstances.  {Pilling 
V.  Joint  Stock  Listitute,  73  L.  T.  570 ;  Order  LVIII.  r.  12 ; 
Castner  Kellner  v.   Co?n?nereial,  ^r.   Corporation,  (1899)   1   Ch. 

A  A  2 
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803.)  The  Court  of  Appeal  sliould  be  asked  to  allow  such 
costs,  and  also  the  costs  of  any  copies  of  material  documents 
prepared  for  the  use  of  the  Court,  as  soon  as  judgment  is 
given  on  the  apjieal. 

The  provision  of  the  Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  s.  1  (b),  as  to  costs  between  solicitor  and 
client  does  not  apply  to  any  proceeding  in  the  Court  of  Appeal. 
{Fielding  y.  Morley  Corpondiou,  (1899)  1  Ch.  1  ;  Shaw  v.  Hert- 
fordshire County  Council,  (1899)  2  Q.  B.  at  p.  286.) 

If  the  Court  of  Appeal  orders  a  new  trial,  the  costs  of  the 
first  trial  abide  the  event  of  the  second,  unless  any  special 
order  be  made  when  the  new  trial  is  granted,  or  at  the  second 
trial.  {Creen  v.  Wright,  2  C.  P.  D.  354  ;  46  L.  J.  C.  P.  427  ; 
Field  V.  Gt.  N.  Ry.  Co.,  3  Ex.  D.  261 ;  26  W.  E.  817  ;  39  L.  T. 
80.)  And  by  "  the  event  "  of  the  second  trial  is  meant  the 
result  of  that  trial  as  to  costs.  {Brotherton  v.  Metropolitan 
District  By.  Joint  Committee,  (1894)  1  Q.  B.  666 ;  9  E.  154 ; 
but  see  Dunn  v.  S.  E.  8^  C.  By.  Co.,  (1903)  1  K.  B.  358.) 

The  costs  of  a  successful  application  for  a  new  trial  will,  as  a 
rule,  be  given  to  the  applicant.  [Hamilton  v.  8eal,  (1904) 
2  K.  B.  262 ;  90  L.  T.  592.) 

Costs  at  Judges'  Chambers. 

A  Master  or  district  registrar  has  full  power  to  deal  with 
the  costs  of  any  application  made  to  him,  and  in  some  cases 
to  dispose  of  the  whole  costs  of  the  action.  If  the  Master 
thinks  that  the  application  made  to  him  is  a  proper  one,  he 
will,  as  a  rule,  make  the  costs  of  it  "  costs  in  the  cause " ; 
that  means  that  whoever  loses  the  action  will  have  to  pay  the 
costs  of  both  sides.  If,  however,  the  Master  orders  the  costs 
to  be  "  defendant's  costs  in  the  cause,"  the  plaintiff,  even  if 
successful,  will  not  be  paid  his  costs  of  that  application ;  if  he 
fails,  he  must  pay  both   the   defendant's   costs  and  his  own. 
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7.  A  further  and  better  statement  of  the  nature  of  the  claim  or 
defence,  or  further  and  better  particulars  of  any  matter  stated  in 
any  pleading,  notice,  or  written  proceeding  requiring  particulars, 
may  in  all  cases  be  ordered  upon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just. 

8.  The  party  at  whose  instance  particulars  have  been  delivered 
under  a  judge's  order  shall,  unless  the  order  otherwise  provides, 
have  the  same  length  of  time  for  pleading  after  the  delivery  of  the 
particulars  that  he  had  at  the  return  of  the  summons.  Save  as  in 
this  Eule  provided,  an  order  for  particulars  shall  not,  unless  the 
order  otherwise  provides,  operate  as  a  stay  of  proceedings,  or  give 
any  extension  of  time. 

9.  Every  pleading  which  shall  contain  less  than  ten  folios  (every 
figure  being  counted  as  one  word)  may  be  either  printed  or  written, 
or  partly  printed  and  partly  written,  and  every  other  pleading,  not 
being  a  petition  or  summons,  shall  be  printed. 

10.  Every  pleading  or  other  document  required  to  be  delivered 
to  a  party  or  between  parties,  shall  be  delivered  in  the  manner  now 
in  use  to  the  solicitor  of  every  party  who  appears  by  a  solicitor,  or 
to  the  party  if  he  does  not  appear  by  a  solicitor,  but  if  no  appearance 
has  been  entered  for  any  party,  then  such  pleading  or  document 
shall  be  delivered  by  being  filed  with  the  proper  officer. 

11.  Every  pleading  shall  be  delivered  between  parties,  and  shall 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
•delivered,  the  reference  to  the  letter  and  number  of  the  action, 
the  Division  to  which  the  judge  (if  any)  to  whom  the  action  is 
assigned  belongs,  the  title  of  the  action,  and  the  description  of  the 
pleading,  and  shall  be  indorsed  with  the  name  and  place  of  business 
of  the  solicitor  and  agent,  if  any,  delivering  the  same,  or  the  name 
and  address  of  the  party  delivering  the  same  if  he  does  not  act  by  a 
solicitor. 

13.  Every  allegatiox  of  fact  in  any  pleading,  not  being  a 
petition  or  summons,  if  not  denied  specificaely  oe  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of 

THE  OPPOSITE  PARTY,  SHALL  BE  TAKEN  TO  BE  ADMITTED,  except  aS 

against  an  infant,  lunatic,  or  person  of  unsound  mind  not  so  found 
by  inquisition. 

14.  Kny  condition  precedent,  the  performance  or  occui-rence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  hia 
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pleading  by  tlie  plaintiff  or  defendant  (as  the  case  may  be) ;  and, 
subject  thereto,  an  averment  of  the  performance  or  occurrence  of 
all  conditions  precedent  necessary  for  the  case  of  the  plaintiff  or 
defendant  shaU  be  implied  in  his  pleading. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must 
raise  by  his  pleading  all  matters  which  show  the  action  or 
counterclaim  not  to  be  maintainable,  or  that  the  transaction 
is  either  void  or  voidable  in  point  of  law,  and  all  such 
grounds  of  defence  or  reply,  as  the  case  may  be,  as  if  not 
raised  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of 
THE  PRECEDING  PLEADINGS,  as,  for  instaucc,  fraud,  Statute  of 
Limitations,  release,  payment,  performance,  facts  showing  illegality 
either  by  statute  or  common  law,  or  Statute  of  Frauds. 

16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except 
by  way  of  amendment,  raise  any  new  ground  of  claim  or  contain 
any  allegation  of  fact  inconsistent  with  the  previous  pleadings  of 
the  party  pleading  the  same. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of 
defence  to  deny  generally  the  grounds  alleged  by  the  statement  of 
claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  grounds 
alleged  in  a  defence  by  way  of  counterclaim,  but  each  party  must 

DEAL     SPECIFICALLY    WITH    EACH    ALLEGATION    OF   FACT     OF   WHICH    HE 

DOES  NOT  ADMIT  THE  TRUTH,  cxcept  damages. 

18.  Subject  to  the  last  preceding  Eule,  the  plaintiff  by  his  reply 
may  join  issue  upon  the  defence,  and  each  party  in  his  pleading 
(if  any),  subsequent  to  reply,  may  join  issue  upon  the  previous- 
pleading.  Such  joinder  of  issue  shall  operate  as  a  denial  of  every 
material  allegation  of  fact  in  the  pleading  upon  which  issue  is 
joined,  but  it  may  accept  any  facts  which  the  party  may  be  willing 
to  admit,  and  shall  then  operate  as  a  denial  of  the  facts  not  so 
admitted. 

19.  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in 
the  previous  pleading  of  the  opposite  party,  he  must  not  do  so 

EVASIVELY,    BUT    ANSWER   THE    POINT    OF    SUBSTANCE.        TllUS,   if   it   be 

alleged  that  he  received  a  certain  sum  of  money,  it  shall  not  be 
sufficient  to  deny  that  he  received  that  particular  amount,  but  he 
must  deny  that  he  received  that  sum  or  any  part  thereof,  or  else  set 
out  how  much  he  received.   And  if  an  allegation  is  made  with  divers 
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circumstances,  it  shall  not  be  8uflB.cient  to  deny  it  along  with  those 
circumstances. 

20.  When  a  contract,  promise,  or  agreement  is  alleged  in  any 
pleading,  a  bare  denial  of  the  same  by  the  opposite  i^arty  shall  be 
construed  only  as  a  denial  in  fact  of  the  express  contract,  promise, 
or  agreement  alleged,  or  of  the  matters  of  fact  from  which  the 
same  may  be  implied  by  law,  and  not  as  a  denial  of  the  legality  or 
sufficiency  in  law  of  siich  contract,  promise,  or  agreement,  whether 
with  reference  to  the  (Statute  of  Frauds  or  otherwise. 

2 1 .  Wherever  the  contents  of  any  document  are  material,  it  shall 
be  sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as 
possible,  without  setting  out  the  whole  or  any  part  thereof,  unless 
the  precise  words  of  the  document  or  any  part  thereof  are  material. 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall 
be  sufficient  to  allege  the  same  as  a  fact  without  setting  out  the 
circumstances  from  which  the  same  is  to  be  inferred. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  of 
any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such 
notice  as  a  fact,  unless  the  form  or  the  precise  terms  of  such  notice, 
or  the  circumstances  from  which  such  notice  is  to  be  inferred,  be 
material. 

24.  Whenever  any  contract  or  any  relation  between  any  jiersons 
is  to  be  implied  from  a  series  of  letters  or  conversations,  or  other- 
wise fi'om  a  number  of  circumstances,  it  shall  be  sufficient  to  allege 
such  contract  or  relation  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations,  or  circumstances  without  setting  them  out  in 
detail.  And  if  in  such  case  the  person  so  jileading  desires  to  rely 
in  the  alternative  upon  more  contracts  or  relations  than  one  as  to 
be  implied  from  such  circumstances,  he  may  state  the  same  in  the 
alternative. 

25.  Neither  pahty  xeed  in  any  pleading  allege  any  matter 
of  fact  which  the  i^\.w  presumes  in  his  favour,  or  as  to  which 

THE  BURDEN    OF   PROOF    LIES    UPON    THE    OTHER    SIDE,  Unless  the  Same 

has  first  been  specifically  denied  {e.g.,  consideration  for  a  bill  of 
exchange,  where  the  plaintiff  sues  only  on  the  bill,  and  not  for  the 
consideration  as  a  substantive  ground  of  claim). 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the 
ground  of  any  alleged  want  of  form. 
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27.  The  Court  or  a  judge  may  at  any  stage  of  the  proceedings 
order  to  be  struck  out  or  amended  any  matter  in  any  indorsement 
or  pleading  which  may  be  unnecessary  or  scandalous  or  which  may 
tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action  ; 
and  may,  in  any  such  case,  if  they  or  he  shall  think  fit,  order  the 
costs  of  the  application  to  be  paid  as  between  solicitor  and  client. 

Order  XX. 

STATEMENT  OF  CLAIM. 

1.  The  delivery  of  statements  of  claim  shall  be  regulated  as 
follows : — 

(a)  Where  the  writ  is  specially  indorsed  under  Order  III.  rule  6, 

no  further  statement  of  claim  shall  be  delivered,  but  the 
indorsement  on  the  writ  shall  be  deemed  to  be  the 
statement  of  claim : 

(b)  Subject  to  the  provisions  of  Order  XIII.  rule  12,  as  to  filing 

a  statement  of  claim  when  there  is  no  appearance,  no 
statement  of  claim  shall  be  delivered  unless  the  same  be 
ordered  under  Order  XXX.  or  Order  XVIIIa.  rule  3. 

(c)  When  delivery  of  a  statement  of  claim  is  ordered  the  same 

shall  be  delivered  within  the  time  sj^ecified  in  the  order,  or, 
if  no  time  be  so  sj)ecified,  within  twenty-one  days  from  the 
date  of  the  order,  unless  in  either  case  the  time  be  extended 
by  the  Court  or  a  judge. 

4.  Whenever  a  statement  of  claim  is  delivered  the  plaintiff  may 
therein  alter,  modify,  or  extend  his  claim  without  any  amendment 
of  the  indorsement  of  the  writ. 

5.  [Eepealed  by  E.  S.  C,  July,  1902,  r.  4.] 

6.  Every  statement  of  claim  shall  state  specifically  the  relief 
which  the  plaintiff  claims,  either  simply  or  in  the  alternative,  and 
it  shall  not  be  necessary  to  ask  for  general  or  other  relief,  which 
may  always  be  given,  as  the  Court  or  a  judge  may  think  just,  to 
the  same  extent  as  if  it  had  been  asked  for.  And  the  same  rule 
shall  apply  to  any  counterclaim  made,  or  relief  claimed  by  the 
defendant,  in  his  defence. 

7.  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct 
claims  or  causes  of  complaint  founded  upon  separate  and  distinct 
grounds,  they  shall  be  stated,  as  far  as  may  be,  separately  and 
distinctly.     And  the  same  rule  shall  apply  where  the  defendant 
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If  the  Master  orders  the  costs  to  be  "  defendant's  costs  in  any 
event,"  the  plaintiff  will  have  to  pay  the  costs  of  the  applica- 
tion on  both  sides,  whatever  the  result  of  the  action ;  but  not 
at  once ;  they  will  be  taken  into  account  in  the  ultimate 
taxation.  It  is  only  where  the  application  is  dismissed  "  with 
costs"  that  the  successful  party  is  entitled  to  an  immediate 
taxation.  In  one  or  two  cases  the  Master  may  award  costs  as 
between  solicitor  and  client.  (See  Order  XIX.  r.  27,  and 
Frichcr  v.  Van  Gndteu,  (1896)  2  Ch.  649.) 

An  appeal  lies  from  the  Master's  decision  to  the  judge  at 
chambers,  even  where  it  only  affects  costs.  [Foster  v.  Echcarcls, 
48  L.  J".  Q.  B.  767.)  But  if  the  order  be  not  appealed  from  at 
the  time,  the  judge  at  the  trial  has  no  power  to  vary  it. 
(.Koosen  v.  Rose,  45  W.  K  337 ;  76  L.  T.  145.) 
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relies  upon  several  distinct  grounds  of  defence,  set-off,  or  counter- 
claim founded  upon  separate  and  distinct  facts. 

8.  In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled 
account,  the  same  shall  be  alleged  with  particulars ;  hut  in  every 
case  in  which  a  statement  of  account  is  relied  on  by  way  of  evidence 
or  admission  of  any  other  cause  of  action  which  is  pleaded,  the  same 
shall  not  be  alleged  in  the  pleadings. 


Order  XXI. 

DEFENCE  A]ST)  COUXTERCLAIM. 

1.  In  actions  for  a  debt  or  liquidated  demand  in  money  com- 
prised in  Order  III.  rule  6,  a  mere  denial  of  the  debt  shall  be 
inadmissible. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact ;  e.g., 
the  drawing,  making,  indorsing,  accepting,  presenting,  or  notice  of 
dishonour  of  the  bill  or  note. 

3.  In  actions  comprised  in  Order  III.  rule  6,  classes  (A.)  and 
(B.),  a  defence  in  denial  must  deny  such  matters  of  fact,  from 
which  the  liability  of  the  defendant  is  alleged  to  arise,  as  are 
disputed ;  e.g.,  in  actions  for  goods  bargained  and  sold  or  sold  and 
delivered,  the  defence  must  deny  the  order  or  contract,  the  delivery, 
or  the  amount  claimed ;  in  an  action  for  money  had  and  received, 
it  must  deny  the  receipt  of  the  money,  or  the  existence  of  those 
facts  which  are  alleged  to  make  such  receii^t  by  the  defendant  a 
receipt  to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed 
or  their  amount ;  but  they  shall  be  deemed  to  bo  put  in  issue  in  all 
cases,  unless  exj)ressly  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  an}'-  other  party  to 
claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise, 
or  in  any  representative  or  other  alleged  capacity,  or  the  alleged 
constitution  of  any  partnership  firm,  he  shall  deny  the  same 
specifically. 

6.  Where  a  defendant  has  appeared  to  a  writ  of  summons  specially 
indorsed  under  Order  III.  rule  6,  he  shall  deliver  his  defence  within 
ten  days  from  the  time  limited  for  appearance,  unless  such  time  is 
extended  by  the  Court  or  judge,  or  unless  in  the  meantime  the 
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plaintiff  serves  a  summons  for  judgment  under  Order  XIV.,  or  a 
summons  for  directions. 

7.  Where  leave  has  been  given  to  a  defendant  to  defend  under 
Order  XIV.,  he  shall  deliver  his  defence  (if  any)  within  such  time 
as  shall  be  limited  by  the  order  giving  him  leave  to  defend ;  or  if 
no  time  is  thereby  limited,  then  within  eight  days  after  the  order. 

8.  "When  a  statement  of  claim  is  delivered  pursuant  to  an  order, 
or  filed  in  default  of  appearance  under  Order  XIII.  rule  12,  the  defen- 
dant, unless  otherwise  ordered,  shall  deliver  his  defence  within  such 
time  (if  any)  as  shall  be  specified  in  such  order,  or,  if  no  time  be 
specified,  within  ten  days  from  the  delivery,  or  filing  in  default,  of 
the  statement  of  claim,  unless  in  either  case  the  time  is  extended  by 
the  Court  or  a  judge. 

9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that  any 
allegation  of  fact  denied  or  not  admitted  by  the  defence  ought  to 
have  been  admitted,  the  Court  or  judge  may  make  such  order  as 
shall  be  just  with  respect  to  any  extra  costs  occasioned  by  their 
having  been  denied  or  not  admitted. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  as 
supporting  a  right  of  counterclaim,  he  shall,  in  his  statement  of 
defence,  state  specifically  that  he  does  so  by  way  of  counterclaim. 

1 1 .  Where  a  defendant  by  his  defence  sets  up  any  counterclaim 
which  raises  questions  between  himself  and  the  plaintiff  along  with 
any  other  persons,  he  shall  add  to  the  title  of  his  defence  a  further 
title  similar  to  the  title  in  a  statement  of  claim  setting  forth  the 
names  of  all  the  persons  who,  if  such  counterclaim  were  to  be 
enforced  by  cross-action,  would  be  defendants  to  such  cross-action, 
and  shall  deliver  his  statement  of  defence  to  such  of  them  as  are 
parties  to  the  action  within  the  period  within  which  he  is  required 
to  deliver  it  to  the  plaintiff. 

12.  Where  any  such  person  as  in  the  last  preceding  Eule  men- 
tioned is  not  a  party  to  the  action,  he  shall  be  summoned  to  appear 
by  being  served  with  a  copy  of  the  defence,  and  such  service  shall 
be  regulated  by  the  same  rules  as  are  hereinbefore  contained  with 
respect  to  the  service  of  a  writ  of  summons,  and  every  defence  so 
served  shall  be  indorsed  in  the  Form  No.  2  in  Appendix  B.,  or  to 
the  like  effect. 

13.  Any  person  not  a  defendant  to  the  action,  who  is  served  with 
a  defence  and  counterclaim  as  aforesaid,  must  appear  thereto  as  if 
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he  had  been  served  with  a  writ   of   summons   to   appear   in   an 
action. 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counterclaim 
thereby  made  may  deliver  a  reply  within  the  time  within  which  he 
might  deliver  a  defence  if  it  were  a  statement  of  claim. 

15.  Where  a  defendant  sets  up  a  counterclaim,  if  the  plaintiff 
or  any  other  person  named  in  manner  aforesaid  as  party  to  such 
counterclaim  contends  that  the  claim  thereby  raised  ought  not  to 
be  disposed  of  by  way  of  counterclaim,  but  in  an  independent 
action,  he  may  at  any  time  before  reply  apply  to  the  Court  or  a 
judge  for  an  order  that  such  counterclaim  may  be  excluded,  and 
the  Court  or  a  judge  may,  on  the  hearing  of  such  application,  make 
such  order  as  shall  be  just. 

16.  If,  in  any  case  in  which  the  defendant  sets  up  a  counterclaim, 
the  action  of  the  plaintiff  is  stayed,  discontinvied,  or  dismissed,  the 
counterclaim  may  nevertheless  be  proceeded  with, 

17.  Where  in  any  action  a  set-off  or  counterclaim  is  established 
as  a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge  may, 
if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for 
the  defendant  for  such  balance,  or  may  otherwise  adjudge  to  the 
defendant  such  relief  as  ho  ma}^  be  entitled  to  upon  the  merits  of 
the  case. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

2 1 .  No  defendant  in  an  action  for  the  recovery  of  land  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his 
defence  depends  on  an  equitable  estate  or  right  or  he  claims  relief 
upon  any  equitable  ground  against  any  right  or  title  asserted  by  the 
plaintiff.  But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession, 
and  it  shall  be  taken  to  be  implied  in  such  statement  that  he  denies, 
or  does  not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's 
statement  of  claim.  He  may  nevertheless  rely  upon  any  ground  of 
defence  which  he  can  prove  except  as  hereinbefore  mentioned. 

Order  XXII.  r.  22. 

PAYMENT     INTO     COURT. 

Where  a  cause  or  matter  is  tried  by  a  judge  with  a  jury  no 
communication  to  the  jury  shall  bo  made  until  after  the  verdict  is 
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given,  either  of  the  fact  that  money  has  been  paid  into  Court,  or  of 
the  amount  paid  in.  The  jury  shall  be  required  to  find  the  amount 
of  the  debt  or  damages,  as  the  case  may  be,  without  reference  to  any 
payment  into  Court. 

Oeder  XXIII. 

EEPLY  AND  SUBSEQUENT  PLEADINGS. 

1.  Except  in  Admiralty  actions,  no  reply  shall  be  delivered  unless 
the  same  be  ordered. 

2.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty  actions 
within  six  days,  and  in  other  actions  if  ordered  within  the  time 
specified  in  the  order,  or  if  no  time  is  so  specified  within  ten  days, 
after  the  defence  or  the  last  of  the  defences  shall  have  been  delivered, 
unless  the  time  shall  be  extended  by  the  Court  or  a  judge. 

3.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue 
shall  be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then 
shall  be  pleaded  only  upon  such  terms  as  the  Court  or  judge  shall 
think  fit.  Every  pleading  subsequent  to  reply  shaU  be  delivered 
within  the  time  specified  in  the  order  giving  leave  to  deliver  the 
same,  or  if  no  time  be  so  specified  within  four  days  after  the  delivery 
of  the  previous  pleading,  unless  the  time  shall  be  extended  by  the 
Court  or  a  judge. 

Order  XXIV. 

MATTERS  ARISING  PENDING  THE  ACTION. 

See  ante,  pp.  223,  224. 
Order  XXV. 

PROCEEDINGS  IN  LIEU  OF  DEMURRER. 

1.  No  demurrer  shall  be  allowed. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point 
of  law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge 
who  tries  the  cause  at  or  after  the  trial,  provided  that  by  consent  of 
the  parties,  or  by  order  of  the  Court  or  a  judge  on  the  application 
of  either  party,  the  same  may  be  set  down  for  hearing  and  disposed 
of  at  any  time  before  the  trial. 

3.  If,  in  the  opinion  of  the  Court  or  a  judge,  the  decision  of  such 
point  of  law  substantially  disposes  of  the  whole  action,  or  of  any 
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distinct  cause  of  action,  ground  of  defence,  set-off,  counterclaim,  or 
reply  therein,  the  Court  or  judge  may  thereupon  dismiss  the  action 
or  make  such  other  order  therein  as  may  be  just. 

4.  The  Court  or  a  judge  may  order  any  pleading  to  be  struck  out, 
on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or 
answer,  and  in  any  such  case,  or  in  case  of  the  action  or  defence 
being  shown  by  the  pleadings  to  be  frivolous  or  vexatious,  the 
Court  or  a  judge  may  order  the  action  to  be  stayed  or  dismissed,  or 
judgment  to  be  entered  accordingly,  as  may  be  just. 

5.  No  action  or  proceeding  shall  be  open  to  objection,  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  Court  may  make  binding  declarations  of  right 
whether  any  consequential  relief  is  or  could  be  claimed,  or  not. 


Order  XXVII.  r.  13. 

DEFAULT  OF  PLEADING. 

If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  not 
deHver  any  subsequent  pleading,  within  the  period  allowed  for 
that  purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the 
expiration  of  that  period,  and  all  the  material  statements  of  fact 
in  the  pleading  last  delivered  shall  be  deemed  to  have  been  denied 
and  put  in  issue. 

Order  XXX. 

SUMMONS  FOR  DIRECTIONS. 

1. — (a)  Except  in  the  cases  mentioned  in  paragraph  (d),  the 
plaintiff  in  every  action  shall  take  out  a  summons  for  directions 
returnable  in  not  less  than  four  days. 

(b)  Such  summons  shall  be  taken  out  after  appearance  and  befoz'e 
the  plaintiff'  takes  any  fresh  step  in  the  action  other  than  application 
for  an  injunction,  or  for  a  receiver,  or  the  entering  of  judgment  in 
default  of  Defence  under  Order  XXVII. 

(c)  Where  under  Order  XIV.  the  plaintiff  applies  for  judgment,  or 
•where  under  Order  XVIIIa.  the  defendant  applies  for  a  statement  of 
claim,  the  judge  may  deal  with  such  application  as  if  the  plaintiff 
had  been  entitled  to  take  out  and  liad  taken  out  a  summons  for 
directions. 

(d)  This  rule  shall  not  apply  to  Admiralty  actions  within  the 
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meaning  of  sect.  34  of  tlie  Judicature  Act,  1873,  or  to  actions  in 
which  the  writ  is  specially  indorsed  under  Order  III.  rule  6,  or  to 
actions  coming  under  the  provisions  of  Order  XVIIIa.,  or  to  any 
proceeding  commenced  by  originating  summons,  but  in  any  such 
action  or  proceeding  a  summons  for  directions  may  be  taken  out  at 
the  instance  of  any  party  thereto. 

2.  Upon  the  hearing  of  the  summons  the  Court  or  a  judge 
shall,  so  far  as  practicable,  make  such  order  as  may  be  just  with 
respect  to  all  the  proceedings  to  be  taken  in  the  action,  and  as  to 
the  costs  thereof,  and  more  particularly  with  respect  to  the  following 
matters :  Pleading,  particulars,  admissions,  discovery,  interrogatories, 
inspection  of  documents,  inspection  of  real  or  personal  property, 
commissions,  examination  of  witnesses,  place  and  mode  of  trial. 
Such  order  shall  be  in  the  Form  No.  4  (a),  Appendix  K.,  with  such 
variations  as  circimistances  may  require.     (See  Precedent,  No.  44.) 

3.  No  affidavit  shall  be  used  on  the  hearing  of  the  said  summons 
except  by  special  order  of  the  Court  or  a  judge. 

4.  On  the  hearing  of  the  summons  any  party  to  whom  the 
summons  is  addressed  shall,  so  far  as  practicable,  apply  for  any 
order  or  directions  as  to  any  interlocutory  matter  or  thing  in  the 
action  which  he  may  desire. 

5.  Any  application  subsequently  to  the  original  summons  and 
before  judgment  for  any  directions  as  to  any  interlocutory  matter 
or  thing  by  any  party  shall  be  made  under  the  summons  by 
two  clear  days'  notice  to  the  other  party  stating  the  grounds  of 
the  application. 

6.  Any  application  by  any  party  which  might  have  been  made 
at  the  hearing  of  the  original  summons  shall,  if  granted  on  any 
subsequent  application,  be  granted  at  the  cost  of  the  party  applying, 
unless  the  Court  or  a  judge  shall  be  of  opinion  that  the  application 
could  not  properly  have  been  made  at  the  hearing  of  the  original 
summons. 

7.  On  the  hearing  of  the  summons,  the  Court  or  a  judge  may 
order  that  evidence  of  any  particular  fact,  to  be  specified  in  the 
order,  shall  be  given  by  statement  on  oath  of  information  and 
belief,  or  by  production  of  documents  or  entries  in  books,  or  by 
copies  of  documents  or  entries  or  otherwise  as  the  Court  or  judge 
may  direct. 

8.  In  any  action  to  which  Eule  1  of  this  Order  applies,  if  the 
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plaintiff  does  not  within  fourteen  days  from  tlie  entry  of  the 
defendant's  appearance  take  out  a  summons  for  directions  under 
this  Order,  the  defendant  shall  be  at  liberty  to  apply  for  an  order  to 
dismiss  the  action,  and  uj^on  such  application  the  judge  may  either 
dismiss  the  action  on  such  terms  as  may  be  just,  or  may  deal  with 
such  application  in  all  respects  as  if  it  were  a  summons  for  directions 
under  this  Order. 

Oeder  LXIV. 

TIME. 

4.  In  causes  intended  to  be  tried  during  the  autumn  assizes  at 
any  place  for  which  the  Commission  Day  is  fixed  by  Order  in 
Council  for  a  day  prior  to  the  1st  December,  and  in  Admiralty 
actions,  summonses  may  be  issued  and  pleadings  may  be  amended, 
delivered,  or  filed  in  the  long  vacation  on  and  after  the  1st  October 
in  any  year,  but  pleadings  shall  not  be  amended,  delivered,  or  filed 
during  any  other  part  of  such  vacation,  unless  by  direction  of  the 
Court  or  a  judge. 

5.  Save  as  in  the  last  preceding  rule  mentioned,  the  time  of  the 
long  vacation  in  any  year  shall  not  be  reckoned  in  the  computation 
of  the  times  appointed  or  allowed  by  these  rules  for  amending, 
delivering,  or  filing  any  pleading  unless  otherwise  directed  by  the 
Court  or  a  judge. 

Order  LXX. 

NON-COMPLIANCE. 

1 .  Non-compliance  with  axiy  of  these  rules,  or  with  any  ride  of 
practice  for  the  time  being  in  force,  shall  not  render  any  proceedings 
voidunlesstheCourtor  a  judge  shall  so  direct,  but  such  proceedings 
may  be  set  aside  either  wholly  or  in  part  as  irregidar,  or  amended, 
or  otherwise  dealt  with  in  such  manner  and  upon  such  terms  as  the 
Court  or  judge  shall  think  fit. 

2.  No  application  to  set  aside  any  proceeding  for  irregularity 
shall  be  allowed  unless  made  within  reasonable  time,  nor  if  the 
party  applying  has  taken  any  fresh  step  after  knowledge  of  the 
irregularity. 


O.P.  c  c 
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117.  Interrogatories  in  an  Action  of  Libel. 

118.  Objections  to  answer  Interrogatories. 

VII.— ADVICE  ON  EVIDENCE. 

119.  Action  by  the  Assignee  of  a  Debt. 

120.  Fraudident  Misrepresentation. 

121.  Malicious  Prosecution. 

122.  Seduction. 

123.  Slander. 


(  384  ) 

APPENDIX 

OF 

PEEOEDENTS. 


No.  1. 
WEIT. 

Indorsed  gencraUij. 

1906.— J.— No.  510. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 

Between  Mary  Jones       .         .         .     PlaintifP, 
and 
Eichard  Eobinson      .         .     Defendant. 
Edward  the  Seventh,  hy  the  grace  of  God  of  the  United  Kingdom, 
of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith,  to  Eichard  Eobinson,  of  50, 
Fleet  Street,  in  the  city  of  London.     "We  command  you,  that  within 
eight  days  after  the  service  of  this  writ  on  you,  inclusive  of  the  day 
of  such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in 
an  action  at  the  suit  of  Mary  Jones,  the  wife  of  Eobert  M.  Jones. 
And  take  notice  that  in  default  of  your  so  doing,  the  plaintiff  may 
proceed  therein  and  judgment  may  be  given  in  your  absence. 
Witness,  Eobert  Threshie,  Baron  Loreburn, 
Lord  High  Chancellor  of  Great  Britain,  the  eleventh  day  of 
August  in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  six. 

N.B. — This  writ  is  to  bo  served  within  twelve  calendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the 
last  renewal,  including  the  day  of  such  date,  and  not  afterwards. 

The  defendant  may  appear  hereto  by  entering  an  appearance  either  personally 
or  by  solicitor,  at  the  Central  Office,  Koyal  Courts  of  Justice,  London. 


INDORSEMENTS  ON  WRIT.  385 

The  plaintiflf  is  a  married  woman,  suing  in  respect  of  her  separate 
estate. 

The  defendant  is  sued  as  executor  of  the  late  John  Corhould,  and 
also  in  his  own  right. 

The  plaintifi's  claim  is  for  £ ,  balance  of  moneys  received  by 

the  said  John  Corbould  during  liis  lifetime,  and  by  the  defendant 
since  his  death,  to  the  use  of  the  plaintiff. 
And  for  an  account. 
And  for  a  receiver. 

This  -writ  was  issued  by  F.  W.  Williams  of,  and  whose  address  for  service  is, 
19,  Ludgate  Hill,  London,  E.G.,  solicitor  for  the  said  plaintiff,  who  resides 
at  145,  Belsize  Park  Gardens,  Hampstead,  N.^Y. 
This  writ  was  served  by  me  at  50,  Fleet  Street,  London,  E.G.,  on  the  defendant, 

on  Monday,  the  13th  day  of  August,  1906. 
Indorsed  the  13th  day  of  August,  1906. 

(Signed)         W.  Forsyth, 

(Address)         19,  Ludgate  Hill,  London,  E.G. 

No.  2. 
MEMOEANDUM  OF  APPEAEANCE. 
{Heading  as  in  Precedent  No.  1.) 
Enter  an  appearance  for  Pichard  Pobinson  in  this  action. 
Dated  the  20th  day  of  August,  1906. 

(Signed)  Francis   Walter    of    18,    New   Bridge   Street, 

London,    E.G.,   whose   address   for   service   is   the   same, 
Solicitor  for  the  defendant. 


I.— INDOESEMENTS  OX  WEIT. 

GENEEAL  INDOESEMENTS. 

{Ante,  p.  36.) 

No.  3. 

False  Imprisonment. 

The  plaintiff's  claim  is  for  damages  for  the  arrest  and  false  im- 
prisonment by  the  defendant  of  the  plaintiff  S.  J.,  who  is  the  wife 
of  the  plaintiff  H.  J. 
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No.  4. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misstatements 
contained  in  a  prospectus  issued  by  the  defendant  as  director  of  the 
Gold  Mining  Company,  Limited. 

No.  5. 

Libel. 
The  plaintiff's  claim  is  for  damages  for  a  libel  contained  in  the 

Independent  for  Saturday,  November  4th,  1905,  being  an 

article  headed  "  A  New  Trick  "  in  the  first  column  of  page  5  of  that 
issue.     (See  Order  III.  r.  9.) 

No.  6. 
Trespass  :  Injunctiojt. 

The  plaintiff's  claim  is  for  £ damages  for  the  defendants^ 

wrongfully  entering  the  plaintiff's  land,  known  as  Eed  Meadow, 
"Whitchurch,  in  the  County  of  Southampton;  and  for  an  injunction 
restraining  the  defendants,  their  servants,  workmen,  and  agents, 
from  entering  on  the  plaintiff's  said  meadow,  or  from  destroying- 
or  otherwise  injuring  the  hedge  or  fence  on  the  east  side  thereof, 
or  from  erecting  or  causing  to  be  erected  a  wooden  or  other  fence 
on  the  said  east  side  thereof,  or  from  in  any  way  interfering  with 
the  plaintiff's  use  and  enjoyment  of  the  said  meadow. 

No.  7. 

Trespass  by  a  Man  since  Dead. 

The  plaintiff's  claim  is  against  the  defendants,  as  executors  of 
C.  D.,  deceased,  for  damages  for  trespasses  upon  the  lands  of  the 
plaintiff  committed  by  the  said  C.  D.  within  six  months  before  his 
death. 

No.  8. 

Hecovery  op  Land  and  Arrears  of  Eent. 

The  plaintiff's  claim  is,  as  against  all  the  defendants,  to  recover 

possession  of  No.  34,  High  Street,  Camden  Town,  N.W.,  now  in  the 

occupation  of  the  defendants  A.,  B.,  and  C,  as  sub-tenants  of  the 

defendant  K. ;  and  also,  as  against  the  defendant  K.,  for  £ 
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arrears  of  rent  due  from  liiin  under  the  lease  of  the  said  premises 
granted  him  by  the  plaintiff,  for  damages  for  breach  of  the  covenants 
to  repair  therein,  for  mesne  profits,  and  for  a  receiver.'*' 


INDOESEMENTS    FOR    TRIAL    WITHOUT    PLEADINGS. 
(See  ante,  pp.  37,  59.) 

(i)  In  Actions  for  Breach  of  Contract. 

No.  9. 
Breach  of  Pro:mise  of  Marriage. 

On  December  27th,  1900,  the  defendant  verbally  promised  to 
marry  the  plaintiff.  On  August  3rd,  1902,  he  married  another 
lady.     And  the  plaintiff  claims  l,000i?.  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  10. 

Goods  of  I^'FERIOR  Quality. 

The  plaintiff's  claim  is  for  60/.  damages  for  the  defendant's  breach 
of  contract.  On  January  2nd,  1902,  the  defendant  agreed  to  sell 
and  deliver  to  the  plaintiff  100  sacks  of  flour  of  the  kind  known 
as  "  seconds"  at  thirty-five  shillings  a  sack. 

The  defendant  duly  delivered  to  the  plaintiff  100  sacks  in  alleged 
compliance  with  his  agreement.  But  the  flour  in  them  was  not 
"  seconds,"  but  an  inferior  quality  worth  only  twenty-three  shillings- 
a  sack. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  11. 

Money  Had  and  Received. 

The  plaintiff 's  claim  is,  as  executor  of  J.  S.,  deceased,  for  172/.  lOs.^ 
money  received  by  the  defendant  for  the  use  of  J.  S. 

*  If  the  property  is  sublet,  it  is  as  well  to  ask  for  the  appointment  of  a 
receiver.     See  Gwatkin  v.  Bird,  52  L.  J.  Q.  B.  263. 
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Particulars : — 


1902.  £    s.  d. 
January  3rd — To  amount  of  rents  of  No.  5,  South  Street, 

collected  by  the  defendant        -         -         -  72  10  0 

February  5th — To  deposit  on  intended  sale  of  Elm  ViUa          -  100     0  0 


£172  10     0 


And  for  interest  thereon  at  the  rate  of  5  per  cent,  per  annum 
till  payment  or  judgment.'*' 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  12. 

Money  Paid  by  Deceased. 

The  plaintiff  is  the  executor  of  A.  B.,  deceased ;  A.  B.  in  his 
lifetime  became  surety  for  the  defendant  to  one  C.  D. ;  and,  as  such 
surety,  was  compelled  to  pay,  and  on  June  29th,  1901,  did  pay,  the 
sum  of  1,051/.  13s.  4f/.,  which  the  defendant  owed  to  C.  D. 
And  the  plaintiff  claims  : — 
(i)     1,05U.  13s.  4^. 

(ii)  Interest  thereon  at  the  rate  of  5  per  cent,  per  annum  from 
June  29th,  1901,  till  payment  or  judgment. 
If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  13. 
Non-Delivery  of  Goods. 

1.  The  plaintiff's  claim  is  for  150/.  damages  for  the  defendant's 
breach  of  contract  in  delivering  to  the  plaintiff  200  tons  of  Scotch 
pig  iron,  which  the  defendant  had  agreed  to  deliver  to  the  plaintiff 
free  on  rail  at  Cardiff  on  or  before  March  15th,  1902. 

2.  The  defendant  has  only  delivered  80  tons  of  the  said  iron,  and 
he  did  not  deliver  that  quantity  till  June  13th,  1902. 


*  The  claim  for  interest  in  this  case,  if  maintainable  at  all,  must  be  so  under 
the  statute  3  &  4  Will.  IV.  c.  42,  s.  28,  which  enables  a  jury,  "if  they  shall 
think  fit,"  to  award  interest  as  damages.  It  is,  therefore,  unliquidated  in 
amount,  and  cannot  be  specially  indorsed.  The  plaintiff  must  prove  at  the 
trial  that  he  or  his  testator  made  a  written  demand  for  payment  on  the 
defendant,  and  at  the  same  time  gave  him  notice  in  writing  that  interest 
would  be  claimed  from  the  date  of  such  demand  until  payment.     See  p.  51. 


£ 

.9.    d. 

120 

0     0 

30 

0     0 
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Particulars  of  damage  : — 

Loss  of  profit  on  120  tons  at  1/.  per  ton       -         -         - 
Loss  by  dolay  on  80  tons  at  7*'.  Qd-  per  ton 

£150     0     0 
If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  14. 

Non-Eepaie. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  breaches- 
of  covenant  in  not  repairing,  and  in  not  yielding  up  in  proper  repair, 
the  house,  No.  401,  Piccadilly,  W.,  which  the  plaintiff  demised  to 
the  defendant  by  an  indenture  dated  January  8th,  1892,  which 
contains  the  covenants  sued  on. 

Particulars  of  dilapidations  were  left  at  the  house  for  the  defendant 
on  January  14tli,  1902;  they  exceed  three  folios. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  15. 

Wrongful  Dismissal. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal.  On 
December  21st,  1900,  the  defendant  engaged  the  plaintiff  as  an 
electrical  engineer  for  one  year  certain,  beginning  January  1st,  1901, 
at  a  salary  of  300^.  per  annum,  payable  quarterly.  On  February  1 9th, 
1901,  he  discharged  the  plaintiff  from  his  emplojTuent. 

The  plaintiff  also  claims  salary  at  the  rate  of  300/.  per  annum 
from  January  1st  to  February  19th,  1901. 

If  the  defendant  apj)ears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


(ii)  In  Actions  of  Tort. 

No.  16. 

Ancient  Lights. 

The  plaintiff's  claim  is  for  an  injunction  to  restrain  the  defendant 
from  proceeding  with  the  erection  of  a  wall  in  such  a  way  as  to 
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obstruct  the  ancient  lights  of  the  plaintiff's  house,  No.  34,  King 
Street,  Colchester,  in  the  county  of  Essex. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  17. 
Copyright. 

The  plaintiff  claims  damages  for  the  defendant's  infringement  of 
his  copyright  in  a  hook  entitled  "Hints  to  Poultry-Fanciers," 
registered  on  April  12th,  1900. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  18. 
Detinue. 

The  plaintiff's  claim  is  for  the  return  of  his  horse,  gig,  and 
harness,  which  the  defendant  hired  of  him  for  the  day  on  April  1st, 
1902,  but  which  he  has  never  returned ; 

Or  for  100^.,  their  value. 

And  for  30^.  damages  for  their  detention. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  19. 
Executor  suing  under  Lord  Campbell's  Act. 

The  plaintiff,  as  executor  of  C.  D.,  deceased,  brings  this  action* 
for  the  benefit  and  on  behalf  of  Eliza,  the  widow,  and  William, 
Margaret,  and  Mary,  the  children  of  C.  D.  [as  the  case  may  he'],  who 
have  suffered  damage  from  the  defendants'  negligence  in  carrying 
the  said  C.  D.  by  omnibus,  whereby  the  said  C,  D.  was  killed  in 
Cornhill  on  the  15th  January,  1902. 

And  the  plaintiff  claims  500^.  damages. 

If  the  defendants  appear,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


*  It  is  submitted  that  an  indorsement  in  the  above  form  is  a  sufficient  com- 
pliance with  sect.  4  of  the  Act,  ante,  p.  176  ;  if,  indeed,  that  section  applies  at 
all  where  there  are  no  pleadings. 
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No.  20. 
Malicious  Peosectjtion. 

The  defendant  maliciously  and  without  reasonable  or  probable 
cause  preferred  a  charge  of  larceny  against  the  plaintiff  before  a 
justice  of  the  peace,  and  caused  the  plaintiff  to  be  sent  for  trial 
on  the  charge  and  imprisoned  thereon,  and  prosecuted  the  plaintiff 
thereon  at  the  Middlesex  Quarter  Sessions,  where  the  plaintiff  was 
acquitted. 

And  the  plaintiff  claims  500/.  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  21. 

MiSEEPRESENTATIOlSr. 

The  plaintiff's  claim  is  for  500/.  damages  for  the  defendant's 
fraudulent  misrepresentation.  The  defendant  induced  the  plaintiff 
to  buy  the  goodwill  and  lease  of  the  Greorge  public-house,  Stepney, 
by  representing  to  the  plaintiff  that  the  takings  of  the  said  public- 
house  were  40/.  a  week,  whereas  in  fact  they  were  much  less,  as  the 
defendant  was  well  aware. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  22. 

Negligence  by  a  Solicitor. 

The  plaintiff's  claim  is  for  6/.  12s.  6r/.  damage  caused  to  the 
plaintiff  by  the  defendant's  negligence  in  his  conduct  of  an  action 
brought  by  the  plaintiff  against  one  C.  D.,  in  which  action  the 
plaintiff  had  retained  the  defendant  to  act  as  his  solicitor. 

Particulars. 

The  negligence  consisted  in  the  defendant's  making  an  application 
under  Order  XIV.  in  the  said  action,  though  the  plaintifl^'s  claim 
was  for  unliquidated  damages.  The  summons  was  dismissed  with 
costs,  and  the  plaintiff  was  ordered  to  pay,  and  has  paid,  to  the  said 
C.  D.  6/.  12s.  QcL  for  his  taxed  costs  of  the  said  summons. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 
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No.  23. 

Personal  Injuries. 

The  plaintiff's  claim  is  for  lOOZ.  damages  for  personal  injuries 
sustained  by  him  in  a  collision  near  Box  on  May  9th,  1902,  when 
he  was  travelling  on  the  defendants'  railway  as  a  passenger  from 
London  to  Bristol.  Such  injuries  were  caused  by  the  defendants* 
negligence. 

Particulars  of  Damage. 

Loss  of  15  weeks'  salary  as  clerk  at  21.  per  week  - 
Medical  attendance     ------- 

Nurse  for  6  weeks       ------- 

Extra  nourishment     ------- 

£46     0     0 
If  the  defendants  appear,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


£    s. 

d. 

30     0 

0 

10  10 

0 

3     0 

0 

2  10 

0 

(iii)  In  Actions  for  the  Recovery  of  Land.* 

No.  24. 
Ejectment  of  Tenant  for  Non-Payment  of  Pent. 

The  plaintiff's  claim  is  to  recover  possession  of  the  house  and 
premises  known  as  Nine  Elms,  South  Tottenham,  in  the  county  of 
Middlesex,  which  the  plaintiff  demised  to  the  defendant  by  a  lease, 
dated  June  27th,  1894,  at  a  yearly  rent  of  300/.,  payable  quarterly. 
The  lease  contained  the  usual  covenants  and  a  proviso  for  re-entry. 
The  defendant  has  not  paid  the  rent  which  accrued  due  either  at 
Michaelmas  or  at  Christmas,  1901. 

And  for  150/.  arrears  of  rent. 

And  for  mesne  profits  from  Christmas,  1901,  till  judgment. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  25. 

Heir  v.  Trespasser. 

The  plaintiff's  claim  is  to  recover  possession  of  the  farm  and 
premises   known   as   Highfield,    situate    in   the    parish   of   White 


*  From  1852  to  1875  there  were  no  pleadings  in  ejectment. 
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Lackington,  in  the  county  of  Somerset,  of  wliich  John  Jones  was 
seised  in  fee  at  the  date  of  his  death  (November  23rd,  1901).  The 
plaintiff  is  his  eldest  son  and  heir. 

Andformesneprofitsattherateof200^.ayear,fromNovember23rd, 
1901,  till  possession  be  given  to  the  plaintiff. 

If  the  defendant  ajjpears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  2G. 

Eeversioneu  v.  Persons  claiming  under  a  Tenant  for  Life. 

The  plaintiff's  claim  is  to  recover  possession  of  the  house  known 
as  182,  Piccadilly,  W.,  of  which  the  Eev.  John  Eoberts  was  seised 
in  fee  at  the  date  of  his  death  (April  17t]i,  1872).  By  his  wiU  dated 
February  3rd,  1868,  he  devised  the  said  house  to  his  daughter  Anne 
Eoberts,  for  life,  with  remainder  to  the  plaintiff  in  fee.  Anne  Eoberts 
died  on  October  3rd,  1901. 

And  for  mesne  profits. 

And  for  an  injunction.* 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


(iv)  In  the  Chancery  Division. 

No.  27. 

Priority  of  Mortgagees.! 

By  deed  dated  October  17th,  1896,  certain  property  therein 
specified  was  mortgaged  by  the  defendant  A.  B.  to  one  J.  S.  By 
deed  dated  January  13th,  1899,  J.  S.  transfen-ed  the  said  security 
to  the  plaintiff.  The  defendant  E.  F.  claims  to  be  mortgagee  of  the 
said  property  in  priority  to  the  plaintiff.  The  defendant  Gr.  H.  claims 
to  be  mortgagee  thereof  in  priority  both  to  the  plaintiff  and  to  the 
defendant  E.  F. 


*  As  to  a  claim  for  an  injunction  in  an  action  for  recovery  of  land,  see  Bead 
v.  Wotton,  (1893)  2  Ch.  171  ;  62  L.  J.  Ch.  481  ;  41  W.  R.  556. 

t  A  question  of  priority  will  not  be  dealt  with  on  an  originating  summons 
{In  re  Giles,  43  Ch.  D.  391 ;  59  L.  J.   Ch.  226  ;  38  W.  E.  273  ;  62  L.  T.  375)  ; 
hence  it  is  necessary  to  issue  a  writ,  even  in  a  simple  case  like  that  above. 
O.P.  D  D 
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The  plaintiff  claims — 
(i)  A  declaration  tliat  he  is  first  mortgagee  of  the  said  property 

in  priority  to  the  defendants  E.  F.  and  G.  H. 
(ii)  Foreclosure  or  sale  of  the  said  property, 
(iii)  A  receiver. 

If  the  defendants  appear,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  28. 

Specific  Performance. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
for  the  sale  Ly  the  defendant  to  the  plaintiff  of  the  freehold  heredita- 
ment known  as  Low  Gill,  Bredbury,  near  Stockport,  in  the  county 
of  Cheshire.  Such  agreement  is  contained  in  three  letters  passing- 
between  the  plaintiff  and  the  defendant,  and  dated  respectively 
October  27th,  29th,  and  30th,  1900. 

And  for  mesne  profits  from  January  1st,  1901,  the  date  fixed  for 
completion,  till  possession  be  given  to  the  plaintiff. 

Or  in  the  alternative  for  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


INDOESEMENTS  FOR  AN  ACCOUNT. 

(Order  III.  r.  8  ;  ante,  p.  38.) 

No.  29. 

Claim  by  an  Executor. 

The  plaintiff's  claim  is,  as  executor  of  A.  B.,  deceased,  for  an 
account  of  all  moneys  received  and  paid  by  the  defendant  as  the 
agent  of  A.  B. 

Particulars. 

1.  On  December  1st,  1897,  A.  B.  employed  the  defendant  to 
collect  the  rents  of  his  property,  known  as  Beaconsfield  Terrace, 
"Walthamstow. 

2.  The  defendant  collected  the  said  rents  from  December  1st,  1897^ 
till  April  19th,  1902 ;  he  paid  over  to  A.  B.  certain  moneys  as  and 
for  the  rents  of  the  said  property  up  to  December  31st,  1900.  He 
has  made  no  payment  since  either  to  A.  B.  or  to  the  plaintiff. 
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3.  A.  B.  died  on  June  13th,  1901,  having  by  his  last  will,  dated 
March  5th,  1901,  appointed  the  plaintiff  his  executor.  Yet  the 
defendant  has  refused  to  make  any  payment  or  render  any  account 
to  the  plaintiff. 

No.  30. 
Claim  against  an  Agent. 

The  plaintiffs'  claim  is  for  932/.,  moneys  had  and  received  by  the 
defendant  as  the  plaintiffs'  agent,  on  their  behalf,  and  for  their  use  ; 
and  also  for  an  account  of  all  moneys  had  and  received  by  the 
defendant  as  such  agent,  and  for  payment  of  the  amount  found  due 
on  taking  such  account. 

No.  31. 

Mutual  Dealings. 

The  plaintiff's  claim  is,  as  trustee  in  bankruptcy  of  one  James 
Smith,  for  640/.  Is.  lOJr/.,  money  payable  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  by  the  said  J.  S.  to  the  defen- 
dant, and  for  money  received  by  the  defendant  to  the  use  of  the 
said  J.  S.,  and  for  an  account  of  all  mutual  dealings  between  the 
defendant  and  the  said  J.  S.  from  May  3rd,  1897,  up  to  the  present 
time,  and  of  all  moneys  received  by  the  defendant  from  the  said 
J.  S.  between  these  dates ;  and  that  the  defendant  may  be  ordered 
to  pay  to  the  plaintiff  the  amount  found  due  to  him  on  taking  such 
account. 

[And  see  Precedents  Nos.  11,  46.] 


SPECIAL  INDOESEMENTS. 

{Being  Statements  of  Claim  to  be  itidorsed  on  Writ  under 
Order  III.  r.  6  \  ante,  p.  40.) 

No.  32. 

Bill  of  Exchange. 

The  plaintiff's  claim  is  for  520/.  lis.  6(/.,  for  principal,  interest, 
and  notarial  expenses,  payable  by  the  defendant  to  the  plaintiff  on  a 
bill  of  exchange  for  500/.,  dated  January  1st,  1902,  di-awn  by  A.  B. 
on  the  defendant,  and  accepted  by  him,  payable  three  months  after 
date  to  the  order  of  E.  P.,  and  indorsed  by  E.  P.  to  the  plaintiff. 

D  D  2 
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Particulars. 

1902.  £    s.   d. 

April  4th— Principal  due 500     0     0 

Interest 20  10     0 

Noting 016 

Total £520  11     6 

The  plaintiff  also  claims  interest  on  500/.  of  the  above  sum  at  bl. 
per  cent,  from  date  hereof  until  payment. 

Signed. 

[See  Laiorence  8f  Sons  v.  Willcochs,  (1892)  1  Q.  B.  696; 
and  ante,  p.  49.] 

No.  33. 

Goods  Sold  and  Delivered — Account  stated. 

The  plaintiff's  claim  is  for  62/.  15s.  2d.,  balance  of  the  price  of 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 

Particulars. 

1901 — December  31st — Butcher's  meat  supplied  to  this  date 
1902 — January   1st  to  March  31st — Butcher's  meat  supplied 
between  these  dates     ....... 

Cr. 
1902— March  31st— By  cash 


£    s. 

d. 

55  12 

8 

15  13 

0 

71     5 

8 

8  10 

6 

Balance  due £62  15     2 

The  plaintiff  will  also  seek  to  recover  the  same  amount  as  money 
payable  by^the  defendant  to  the  plaintiff  on  an  account  stated 
between  them. 

Particulars. 

£    s.  d. 
1902  —May  15th — Balance  found  to  be  due  on  an  account  stated 
in  writing  by  the  plaintiff  and  verbally  agreed 
by  the  defendant  to  be  correct  this  day       .       62  15    2 

Signed. 
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Wi 


No.  34. 

Guarantee. 

[For  a  precedent  of  a  special  indorsement  in  an  action  on  a 
guarantee,  see  ante,  p.  140.] 

No.  35. 

Work  and  Labour  done. 

The  plaintiffs'  claim  is  for  313/.  3s.  Wcl.,  Lalance  of  an  account 
for  services  rendered  and  work  done  by  the  plaintiffs  as  advertising 
agents  and  contractors  for  advertisements,  in  printing,  posting,  and 
advertising  for  the  defendants,  and  also  for  moneys  paid  by  the 
plaintiffs  for  the  defendants  at  their  request;  of  which  full  par- 
ticulars have  been  delivered  exceeding  three  folios  in  length. 


Pa7-ticulars. 

£    s.   cL 
1901— April  ITtli  to  September  SOth— To  accoimt  rendered      .         .408  19  11 

Gr.  £    s.   d. 

1902 — May  5th — By  cheque  on  account    .         .         .         .450 
July  3rd — Goods  shipped  to  plaintiffs'     £     s.   d. 
order  at  Ostend      .         .  116     0     0 
£    s.   d. 
Zfss  10  per  cent,  discount    .   11   12     0 

Freight  and  duty  .  12  17     0     24     9     0       91   11     0       95  16     0 


£313     3  11 


Signed. 


No.  36. 

On  a  Trust. 


The  plaintiffs  are  the  present  trustees  of  a  trust  legacy  of  2,750/., 
bequeathed  by  the  will  of  John  Brogden,  deceased,  to  the  defendants 
upon  trust  in  favour  of  the  testator's  daughter  Mary  Jane  Billing 
and  her  children.  This  legacy  has  remained  unpaid  by  reason  of  a 
breach  of  trust  on  the  part  of  the  defendants  and  is  now  due  from 
them  upon  a  trust.  And  the  plaintiffs'  claim  is  to  have  this 
legacy  paid  to  them  by  the  defendants,  together  with  interest 
thereon  from  the  12th  day  of  April,  1885,  payment  of  such  interest; 


398  PRECEDENTS. 

being  directed  by  the  testator  in  bis  will  at  tbe  rate  of  four  per  cent, 
per  annum.  Tbe  defendants  bave  admitted  tbat  assets  bave  come 
to  tbeir  bands  sufficient  to  answer  tbe  said  legacy  and  interest. 

Particulars. 

£    s.  d. 

1885— April  12— Principal  of  legacy 2,750     0     0 

1890— March  18— Interest  thereon  from  12th  April,  1885,  to  this 

day  at  four  per  cent,  less  income  tax       .         .         .         .        526  12     9 

£3,276  12     9 
Sig?ied. 
[See  Hamilton  v.  Bi-ogdeti,  60  L.  J.  Cb.  88.] 

Otber  forms  applicable  to  cases  under  beads  A.,  B.,  C,  D.,  and 
E.,  of  Order  III.  r.  6,  are  given  in  E.  S.  C,  Appendix  C,  sect.  IV. 

No.  37. 

[Under  Order  III.  r.  6  (F.).] 

Statement  of  Claim  to  be  indorsed  on  Writ  in  an  Action 

FOR  the  Recovery  of  Land  where  the  Term  has  expired. 

(a)  Where  there  is  an  Agreement  in  Writing. 

Tbe  plaintiff's  claim  is  to  recover  possession  of  two  fields  situate 
at  Waxbam,  in  tbe  parisb  and  manor  of  Horsey,  in  tbe  county  of 
Norfolk,  numbered  491  and  492  in  tbe  Titbe  Apportionment  Map, 
wbicb  were  demised  by  tbe  plaintiff  to  tbe  defendant  by  an  agree- 
ment in  writing  bearing  date  September  17tb,  1895,  for  a  term 
wbicb  expired  on  September  29tb,  1902. 

Tbe  plaintiff  also  claims  mesne  profits  from  September  29th,  1902, 
till  possession  of  tbe  said  fields  is  delivered  up  to  bim.* 

Signed. 

No.  38. 
(b)  Tenancy  at  Will. 
1 .  Tbe  plaintiff's  claim  is  to  recover  possession  of  certain  premises 
situate  in  tbe  parisb  of  M.,  in  tbe  manor  of  N.,  in  tbe  county  of 

*  The  plaintiff  is  entitled  to  have  the  mesne  profits  in  this  action  calculated 
up  to  the  date  of  his  obtaining  possession  of  the  land.  [Southport  Tramways 
Co.  V.  Gandy,  (1897)  2  Q.  B.  6G  ;  66  L.  J.  Q.  B.  532  ;  76  L.  T.  815.) 
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S.,  and  known   as  Heptliorp  Farm,  and  for  mesne  profits  from 
December  23rd,  1901. 

2.  The  defendant  was  tenant  at  will  to  the  plaintifi  of  the  said 
premises;  but  the  plaintiff  on  December  23rd,  1901,  duly  determined 
such^tonancy  and  demanded  possession  of  the  said  premises ;  yet  the 
•defendant  refuses  to  deliver  up  possession  thereof  to  the  plaintiff. 

Signed, 

[See  Precedents  Nos.  102  and  111.] 

No.  39. 
Statement  of   Claim   to   be   indorsed   on  "Writ  in  an  Action 

FOR      THE      EeCOVERY     OF     LaND     WHERE      THE      TENANCY      HAS 
BEEN   DULY   DETERMINED    BY   A    PROPER   NoTICE    TO    QuiT. 

1.  The  plaintiff's  claim  is  to  recover  possession  of  certain  premises 
known  as  Laurel  Cottage,  St.  Anne's  Churchyard,  in  the  borough  of 
Petersfield,  in  the  county  of  Southampton, 

2.  The  defendant  occupied  the  said  premises  as  a  weekly  tenant  to 
the  plaintiff  on  the  terms  that  such  tenancy  should  be  determinable 
by  a  four  weeks'  notice  to  quit  to  be  given  by  either  party. 

3.  The  plaintiff  duly  determined  the  said  tenancy  by  serving  on 
the  defendant,  on  October  7th,  1902,  a  notice  to  quit  the  said 
premises  on  the  following  November  8th,  1902  ;  yet  the  defendant 
refuses  to  deliver  up  possession  thereof  to  the  plaintiff. 

4.  The  plaintiff  also  claims  the  mesne  profits  of  the  said  premises 
from  the  said  November  8th,  1902,  till  possession  be  delivered  up. 

Signed. 

[See  another  precedent  in  Daiibuz  v.  Laving  ton,  13  Q.  B.  D. 

347  ;  53  L.  J.  Q.  B.  283 ;  32  W.  E.  772  ;  51  L.  T.  206. 
See,    also,   Hanmer  v.    Clifto7i,   (1894)    1   Q.  B.  238;    42 

W.  E.  287.] 

For  the  form  of  Statement  of  Claim  to  be  indorsed  on  the  writ 
■where  a  tenant  has  incurred  a  forfeiture  through  not  paying  his  rent, 
see  Precedent  No.  72, 2iost,  p.  423. 
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II.— SUMMONSES  AND  OEDEES. 
No.  40. 

General  'Fob.^  of  Originating  Summons. 

(Order  LIV.  r.  4b  ;  Appendix  K.,  No.  1a.) 

1902,     \_Here  put  the  letter  and  number. ~\ 

In  the  High  Court  of  Justice, 
King's  Bench  Division, 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

Let  C.  D.  of ,  in  the  county  of ,  within  eight  days 

after  service  of  this  summons  on  him,  inclusive  of  the  day  of  such 
service,  cause  an  appearance  to  be  entered  for  him  to  this  summons 
which  is  issued  upon  the  application  of  the  plaintiff,  who  resides 

at ,  in  the  county  of ,  and  who  claims  to  be  entitled 

to  compound  interest  under  a  promissory  note  made  by  the  defen- 
dant in  the  following  words  : — \_here  set  out  a  full  copy  of  the  note\ 
for  the  determination  of  the  following  question : — Whether  the  said 
note  carries  simple  or  compound  interest  ? 

Dated  the day  of ,  1902. 

This  summons  was  taken  out  by  E.  F.,  of ,  solicitor  for 

the  above-named  plaintiff. 

The  defendant  may  appear  hereto  by  entering  ajipearance  either 
personally  or  by  solicitor  at  the  Central  Office,  Eoyal  Courts  of 
Justice. 

Note. — If  the  defendant  does  not  enter  appearance  within  the 
time  and  at  the  place  above  mentioned,  such  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 

No.  41. 

Summons  under  Order  XIV. 

[Heading  as  in  Precedent  No.  40.] 

Upon  reading  the  affidavit  of  A.  B. 

Let  all  parties  concerned  attend  the  Master  in  Chambers,  Central 
Office,  Eoyal  Courts  of  Justice,  Strand,  London,  on  Thursday,  the 
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20th  day  of  November,  1902,  at  1.30  o'clock  in  the  afternoon,  on 
the  hearing  of  an  application  on  the  part  of  the  plaintiffs,  that  they 
be  at  liberty  to  sign  final  judgment  in  this  action  against  the  defen- 
dant for  the  amount  indorsed  on  the  writ,  with  interest,  if  any, 
and  costs. 

This  summons  will  be  attended  by  Counsel. 

Dated  the  15th  day  of  November,  1902. 

No.  42. 

Order  tjnder  Order  XIV. 

[Heading  as  in  Precedent  No.  40.] 

Upon  hearing  Counsel  for  plaintiffs  and  defendant,  and  upon 
reading  the  affidavits  of  A.  B.  and  C.  D.,  both  filed  the  20th  day  of 
November,  1902— 

It  is  Ordered  that  the  plaintiffs  may  sign  final  judgment  in  this 
action  for  the  amount  indorsed  on  the  writ,  with  interest,  if  any,  and 
costs  to  be  taxed. 

Or, 

It  is  Ordered  that,  if  the  defendant  pay  into  Court  within  a 
week  from  the  date  of  this  order  the  sum  of  200^.,  he  be  at  liberty  to 
defend  this  action,  but  that  if  that  sum  be  not  so  paid,  the  plaintiffs 
be  at  liberty  to  sign  final  judgment  for  the  amount  indorsed  on  the 
writ  of  summons,  with  interest,  if  any,  and  costs. 

Or, 
It  is  Ordered  that  the  defendant  be  at  liberty  to  defend  this  action, 
and  that  it  be  placed  in  the  short  cause  list. 
Fit  for  Counsel. 

And  that  the  costs  of  this  application  be  costs  in  the  cause. 
Dated  the  20th  day  of  November,  1902. 

No.  43. 

SuililONS  rOR  DiRECTIOXS. 

Under  Order  XXX. 
[Heading  as  in  Precedent  No.  40.] 

Let  all  the  parties  concerned  attend  Master  Archibald  in  Chambers, 
at  the  Central  Office,  Poj-al  Courts  of  Justice,  Strand,  London,  ou 
Mo7iday,  the   \Zth  day  of  Jamiari/,   1902,  at  1.30   o'clock  in  the 
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afternoon.,  on  the  hearing  of  an  application  on  the  part  of  the  Plaintiff 
to  show  cause  why  an  Order  for  Directions  should  not  be  made  in 
this  action  as  follows  : — 

Pleadings  to  he  delivered'^' 

Particulars.     [That  the deliver  within days 

particulars  of and  that  in  default  all  further  proceedings 

in  this  action  be  stayed  until  such  particulars  are  delivered 
{or,  that   the  Defendant   be   precluded   from   giving   evidence   in 

supj)ort  thereof  on  the  trial  of  the  action),  and  that  the 

have days  to  deliver  his after  delivery  of  such 

particulars.] 
Admissions. 
Discovery.     That  the  Defendant  file  an  affidavit  of  documents  in 

ten  days. 
Interrogatories.     For  leave  to  interrogate  the  Defendant.     Answers 

to  be  filed  within  ten  days. 
Inspection  of  documents. 
Insjiection  of  real  or  personal  property. 
Oommissions.      To  Gibraltar  to  examine  ivitnesses. 
Examination  of  witnesses. 
Place  of  trial.     Middlesex. 
Mode  of  trial.     Special  Jury. 
Any  other  interlocutory  matter  or  thing. 

Dated  the  1th  day  of  Januarxj,  1902. 

This  summons  was  taken  out  by  G.  H.,  solicitor  for  the  Plaintiff. 
To . 

No.  44. 

Order  for  Directions  under  Order  XXX. 

[Heading  as  in  Precedent  No.  40.] 

Upon  hearing  the  solicitors  on  both  sides,  the  following  directions 
are  hereby  given,  and  it  is  Ordered — 

That  there  be  pleadings  in  the  action.  Statement  of  Claim  with 
particulars  in  fourteen  days.  Defence  with  particulars  ten  days 
thereafter.     Peply  within  five  days  after  Defence. 

That  the  plaintiff  and  defendant  do,  respectively,  within  ten  days 
after  delivery  of  Defence  and  receipts  for  deposits,  answer  on  afl&davit 

*  The  words  in  italics  would  be  in  writing  on  the  original  summons. 
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stating  what  documents  are  or  have  been  in  their  possession  or  power 
relating  to  the  matters  in  question  in  this  action. 

Inspection  of  documents  upon  usual  notice. 

That  the  action  be  tried  in  Middlesex. 

That  the  action  be  tried  with  a  Sjjecial  Jury  at  the  plaintiff's 
instance. 

Dated  the  13th  day  of  January,  1902. 

No.  45. 

Summons  for  Directions  in  a  Commercial  Case. 
[Heading  as  in  Precedent  No.  40.] 

Let  all  parties  concerned  attend  the  Judge  in  Chambers,  at  the 
Central  Office,  Eoyal  Courts  of  Justice,  Strand,  London,  on  Tuesday, 
the  25th  day  of  March,  1902,  at  10.30  of  the  clock  in  the  forenoon, 
on  the  hearing  of  an  application  on  the  part  of  the  plaintiff  for  an 
order  for  directions  as  follows  : — 

That  the  action  be  transferred  to  the  Commercial  list. 

That  points  of  claim  be  delivered  by  the  plaintiff  in  four  days. 

That  points  of  defence  be  delivered  by  the  defendant  in  four  days 
afterwards. 

That  list  of  documents  be  exchanged  between  the  parties  in  seven 
days  and  inspection  be  given  within  three  days  afterwards. 

That  the  action  be  tried  loithout  a  jury. 

That  the  date  of  trial  be  fixed  for  April  21s/,  1902. 

That  the  costs  of  this  application  be  costs  in  the  cause. 

Dated  the  19th  day  of  March,  1902. 

This  Summons  was  taken  out  by of ,  solicitors 

for  the  plaintiff. 
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III.— STATEMENTS  OF  CLAIM. 

(i)  In  Actions  for  Breach  of  Contract. 

No.  46. 

Agent  Liable  to  Account. 

1.  The  plaintiff  is  a  merchant  in  England,  having  business 
transactions  on  the  West  Coast  of  Africa. 

2.  On  September  2nd,  1899,  the  plaintiff  appointed  the  defendant 
his  agent  for  the  collection  of  certain  debts  due  to  him  on  the  West 
Coast  of  Africa,  and,  for  the  purpose  of  such  collection,  delivered 
certain  securities  to  the  defendant. 

3.  The  defendant  did  not  collect  all  the  said  debts ;  he  has  not 
accounted  for  an}^  of  the  said  debts  ;  and  he  disj)osed  of  certain  of 
the  securities  without  collecting  the  said  debts. 

4.  The  plaintiff  also  claims  a  sum  of  194?.,  balance  due  from  the 
defendant  to  the  plaintiff  for  the  price  of  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  and  for  moneys  received  by  the 
defendant  to  the  use  of  the  plaintiff. 

\_Particulars.~\ 
And  the  plaintiff  claims  : — 
(i)  An  account, 
(ii)  194?. 

No.  47. 

Agent  Liable  to  Account — Detinue. 

1.  From  April  1st,  1890,  until  August  8th,  1902,  the  plaintiff 
employed  the  defendant  as  his  solicitor  and  confidential  agent  in  the 
management  of  building  estates  and  otherwise. 

2.  The  defendant,  as  such  solicitor  and  agent,  received  large  sums 
of  mone}^  for  the  plaintiff,  for  which  he  refuses  to  account. 

3.  The  defendant  wrongfully  detained,  and  still  detains,  from  the 
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plaintiff   the  plaintiff's  deeds,   books,   account-books,   papers  and 
writings. 

The  plaintiff  claims — 

1.  An  account  of  all  sums  received  and  paid  by  the  defendant 

as  solicitor  and  agent  of  the  plaintiff. 

2.  Payment  of  the  amount  found  due  to  the  plaintiff  on  taking 

such  account. 

3.  A  return  of  the  said  deeds,  books,  account-books,  papers  and 

writings. 

4.  Damages  for  their  detention. 


No.  48. 

Action  on  a  Bond  against  the  Executor  and  Devisee  of 
THE  Obligor. 

(Under  11  Geo.  IV.  &  1  WiU.  IV.  c.  47,  s.  2  ;  see  p.  18.) 

1.  William  Brown,  by  his  bond  dated  April  16th,  1896,  bound 
himself  and  his  heirs  to  pay  the  plaintiff  the  penal  sum  of  1,000/., 
subject  to  the  condition  that  if  he  or  they  paid  the  plaintiff  the  sum 
of  500Z.  on  Aj)ril  16th,  1897,  with  interest  thereon  at  the  rate  of 
•5  per  centum  per  annum,  the  said  bond  should  be  void. 

2.  On  April  16th,  1897,  William  Brown  paid  the  plaintiff  25/., 
being  interest  on  500/.  at  the  agreed  rate  for  one  year ;  he  paid  the 
plaintiff  the  like  sum  on  April  16th,  1898.  He  made  no  other 
payment  to  the  plaintiff. 

3.  On  February  21st,  1899,  William  Brown  died. 

4.  The  defendant,  George  Brown,  is  the  oldest  son  and  executor 
of  William  Brown.  The  defendant,  Mary  Brown,  is  his  widow,  to 
whom,  by  his  last  wiU,  dated  February  9th,  1898,  he  devised  all  his 
real  estate. 

And  the  plaintiff  claims  against  the  defendants  jointly — 

£    s.  d. 
Principal 500     0     0 

Interestfrom  April  16th,  1898,  to  date  of  writ     .         .       79     3     1 


Amount  due    .         .         .  £579     3     4 
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No.  49. 

Breach  of  Promise  of  Marriage. 

1 .  On  March  1 2tli,  1902,  the  defendant  verbally  promised  to  marry 
the  plaintiff.*' 

2.  Eelying  on  this  promise,  the  plaintiff  on  August  3rd,  1902, 
permitted  the  defendant  to  seduce  her. 

3.  The  defendant  now  refuses  to  marry  the  plaintiff. 
The  plaintiff  claims  1,000/.  damages. 

[See  Precedent  No.  76.] 

No.  50. 
Commission. 

1 .  The  plaintiffs  are  auctioneers  and  estate  agents,  carrying  on 

business  at  ;  the  defendant  was   at  all  times  hereinafter 

mentioned  the  owner  of  the  brewery  known  as Brewery, 

Burton-on-Trent. 

2.  The  defendant  was,  in  the  months  of  September  and  October, 
1899,  desirous  of  selling  his  said  brewery;  he  employed  the  plaintiffs 
as  his  agents  to  find  him  a  purchaser ;  and  he  undertook,  in  the 
event  of  the  plaintiffs  introducing  a  buyer  for  the  said  brewery, 
to  pay  them  a  commission  of  IJ  per  cent,  on  the  purchase- money, 
payable  on  the  purchase  being  completed  and  the  money  paid. 

3.  The  defendant  represented  to  the  plaintiffs  that  the  said 
brewery  was  making  a  net  profit  of  7,000/.,  on  a  turnover  of  25,000/. 
a  year;  that  there  were  sixty-five  public-houses  in  Birmingham, 
Stockport,  and  elsewhere  "tied"  to  the  said  brewery;  and  that 
the  trade  he  was  then  doing  was  200  barrels  a  week,  at  a  profit  of 
15s.  a  barrel. 

4.  The  plaintiffs  did  introduce  to  the  defendant  a  buyer,  who 
agreed  with  the  defendant  to  purchase  the  brewery  and  the  defendant's 
interest  in  the  said  public-houses  for  68,000/. 

5.  The  said  buyer  was  always  ready  and  willing  to  complete  the 
said  purchase  and  pay  the  defendant  the  said  price  until  he  discovered 
that  the  representations  made  by  the  defendant  as  to  the  profit  made 

*  It  is  unnecessary  to  aver  that  this  amounts  in  law  to  a  promise  to  marry 
within  a  reasonable  time  (Order  XIX.  r.  25),  or  that  such  reasonable  time  has 
elapsed  (r.  14). 
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and  tlie  trade  done  by  the  said  brewery,  and  as  to  the  number  of  tied 
houses  attached  thereto,  were  untrue.  He  then  declined  to  complete 
the  said  purchase  or  to  pay  the  said  price. 

6.  The  plaintiffs  were  thus  prevented  through  the  defendant's 
default  from  earning  their  commission  on  the  said  purchase-money, 
which  at  the  rate  of  It  per  cent,  amounts  to  1,020/. 

7.  The  plaintiffs  also  seek  to  recover  the  said  sum  of  1,020/. 
as  money  payable  by  the  defendant  to  the  plaintiffs  for  services 
rendered  by  the  plaintiffs  to  the  defendant,  and  for  work  and  labour 
done  by  them  for  the  defendant  at  his  request. 

And  the  plaintiffs  claim  1,020/. : 
(i)  as  commission  earned  ; 
(ii)  as  damages  under  paragraphs  5  and  6  ; 
(iii)  on  a  quantum  mei'uit. 


No.  51. 
Covenants  in  a  Lease. 

1.  By  a  lease,  dated  December  11th,  1895,  the  plaintiff  demised 
to  the  defendant  a  public-house,  known  as  The  King's  Arms,  High 
Street,  in  the  City  of  Manchester,  for  a  term  of  twenty-one  years  from 
September  29th,  1895,  at  a  yearly  rental  of  140/. 

2.  By  the  said  lease  the  defendant  covenanted  {inter  alia), — 

(i)  To  pay  the  said  rent  to  the  plaintiff  by  equal  quarterly  payments 
on  the  usual  quarter  days. 

(ii)  During  the  said  term  to  keep  the  inside  of  the  said  premises, 
together  with  the  fittings,  fixtures  .  .  .  &c.,  in  as  good 
and  tenantable  repair  and  decorative  condition  as  they  were 
in  on  December  11th,  1895, 
(iii)  Within  three  calendar  months  after  notice  in  writing  of  any 
defects  of  repair  should  have  been  given  to  the  defendant, 
or  left  upon  the  said  premises,  to  repair,  decorate,  and 
amend  the  same  accordingly. 

(iv)  That  no  act  should  bo  done  or  committed,  or  omitted,  or  any 
offence  or  offences  committed,  whereby  the  licence  for  the 
time  being  for  the  vending  of  beer  and  other  malt  liquors 
on  the  said  premises  might  become  forfeited,  or  the  renewal 
thereof  refused. 
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(v)  To  keep  open  the  said  public-house  for  the  sale  of  beer  and 

other  malt  liquors  at  all  times  allowed  by  law. 
(vi)  That  the  said  business  of  a  beer  retailer  should  at  all  times 
be  managed  and  conducted  on  the   said   premises   in  a 
lawfid  and  orderly  and  proper  manner. 

3.  The  defendant  has  broken  all  the  said  covenants: — 

(i)  He  has  not  paid  the  rent  which  accrued  due  on  June  24th, 
September  29th,  and  December  25th,  1901,  respectively,  or 
any  part  thereof. 

(ii)  He  has  not  repaired  the  premises  in  accordance  with  the 
covenant  in  that  behalf. 

(iii)  Notice  in  writing  of  all  defects  of  repairs  was  given  to  the 
defendant  on  July  21st,  1901,  and  also  left  upon  the  said 
premises  on  August  17th,  1901,  yet  the  defendant  did  not, 
within  three  calendar  months  from  the  delivery  thereof,  or 
at  all,  repair,  decorate  or  amend  the  said  premises. 

(iv),  (v),  (vi)  The  retail  business  at  the  said  public-house  was 
not  conducted  in  a  lawful  and  orderly  or  proper  manner, 
whereby  the  justices,  on  September  23rd,  1901,  refused 
to  renew  the  licence  of  the  said  public-house.  And  since 
the  date  of  such  refusal  the  said  public-house  has  not 
been  kept  open  for  the  sale  of  any  malt  liquors  ;  but 
the  said  premises  have  ever  since  remained  closed  and 
unlicensed. 

4.  By  reason  of  the  said  breaches  of  covenants,  and  of  the 
wrongful  acts  complained  of,  the  plaintiff  has  suffered  damage,  and 
has  been  greatly  injured  in  his  reversion. 

And  the  plaintiff  claims  :  — 

(i)  103Z.  18*.  4f/.  for  rent  in  arrear,  less  tax. 
(ii)  500/.  damages  for  the  said  breaches  of  covenants. 


No.  52. 

Goods  Sold  and  Delivered — Non- Acceptance. 

1.  On  October  20th,  1900,  the  defendants  by  their  agent  A.  B. 
agreed  to  buy  from  the  plaintiff,  and  the  plaintiff  bargained  and  sold 
to  the  defendants  certain  barley,  then  lying  on  the  plaintiff's  pre- 
mises, viz.,  306  sacks,  at  the  price  of  IL  per  sack. 


STATEMENTS  OF  CLAIM.  409 

2.  All  the  said  Larley  has  been  delivered  by  the  plaintiff  to  the 
defendants  ;  but  the  defendants  have  refused  and  still  refuse  to  pay 
for  the  same. 

3.  Alternatively,  the  plaintiff  says  that  the  defendants  have 
accepted  part  of  the  said  barley,  viz.,  44  sacks ;  but  have  refused 
and  still  refuse  to  accept  the  remainder  of  the  said  barley,  or  to  pay 
for  the  said  44  sacks. 

The  plaintiff  claims — 

(a)  under  paragraphs  1  and  2 — 306/.  :  or 

(b)  under  paragraph  3 — 

(i)  44/. 
(ii)  damages. 

[See  Precedents  Nos.  82,  109.] 


No.  53. 
Liability  of  a  Tenant  to  Eepaik  at  Common  Law. 

1 .  The  defendant  was  tenant  to  the  plaintiff  of  a  messuage  and 

premises  of  the  plaintiff's,  situate  at in  the  county  of . 

His  tenancy  determined  on  June  24th,  1902. 

2.  During  the  said  tenancy  the  defendant  wrongfully  permitted 
waste  to  the  said  messuage  and  premises  by  suffering  the  walls, 
doors,  windows,  floors  and  roof  thereof  to  become  ruinous  and  in 
decay  for  want  of  needful  repair. 

3.  In  the  alternative,  the  plaintiff  says  that  it  was  an  implied 
term  of  the  defendant's  tenancy  that  the  defendant  should  during 
the  said  tenancy  keep  the  said  messuage  and  premises  in  tenantable 
repair,  order  and  condition,  and  use  them  in  a  tenantable  and  proper 
manner,  and  should  at  the  expiration  of  the  said  tenancy  deliver  up 
to  the  plaintiff  the  said  messuage  and  premises,  with  all  fixtures 
thereon,  in  the  same  state  and  condition  as  they  were  in  at  the 
time  of  the  defendant's  entry  thereon,  reasonable  wear  and  tear  only 
excepted. 

4.  The  defendant  during  the  said  tenancy  did  not  keep  the  said 
messuage  or  the  said  premises  in  tenantable  repair,  order  and  con- 
dition, but  used  them  in  an  untenantable  and  improper  manner, 
and  did  not  at  the  expiration  of  the  said  tenancy  deliver  up  to  the 
plaintiff  the  said  messuage  and  premises,  with  all  fixtures  thereon, 

O.P.  E  E 
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in  the  same  state  and  condition  as  they  were  in  at  the  time  of  the 
defendant's  entry  thereon,  reasonable  wear  and  tear  only  excepted. 
And  the  plaintiff  claims 1,  damages. 

No.  54. 
Lost  Luggage. 

1.  The  plaintiff,  on  the  24th  day  of  July,  1902,  was  received  by 
the  defendants  as  a  passenger  for  the  purpose  of  being  carried  with 
her  portmanteau  by  train  on  the  defendants'  railway  from  Liverpool 
to  London,  for  reward  to  the  defendants. 

2.  The  defendants  thereupon  received  and  took  charge  of  the 
said  portmanteau,  which  contained  the  plaintiff's  wearing  apparel, 
&c.,  and  placed  it  in  their  luggage  van  at  Liverpool  in  the  train  in 
which  the  plaintiff  was  about  to  travel,  for  the  purpose  of  its  being 
carried  to  London. 

3.  The  defendants  did  not  carry  the  said  portmanteau  to  London, 
nor  did  they  deliver  it  to  the  plaintiff  on  her  arrival  by  the  said  train 
there,  or  within  a  reasonable  time  thereafter,  or  at  all. 

4.  The  defendants  have  either  lost  or  retained  the  said  portman- 
teau, whereby  the  plaintiff  has  been  and  stiU  is  deprived  of  the 
said  portmanteau  and  its  contents,  and  has  suffered  great  incon- 
venience, and  has  incurred  expense  in  endeavouring  to  recover 
possession  thereof. 

And  the  plaintiff  claims  damages,  100/. 


No.  55. 
Money  Overpaid. 

1.  By  an  indenture,  dated  November  16th,  1897,  J.  S.  guaranteed 
to  the  defendants  the  payment  of  any  sum  which  might  thereafter 
become  payable  to  them  by  his  son,  Charles  S. 

2.  On  April  18th,  1900,  Charles  S.  was  adjudicated  bankruj)t. 
On  that  day  he  owed  the  defendants  1,081/.  16*.,  and  no  more. 
No  further  sums  have  become  payable  by  him  to  the  defendants 
since  that  date. 

3.  J.  S.  paid  the  defendants  in  his  lifetime  325/.  on  account  of 
his  indebtedness  to  them  under  the  said  guarantee. 
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4.  J.  S.  died  on  August  8th,  1901.  By  his  last  will  lie  appointed 
his  widow,  the  plaintiff,  his  executrix. 

5.  Since  the  death  of  J.  S.  the  plaintiff,  in  ignorance  of  the  facts 
alleged  in  paragraphs  3  and  6,  has  jiaid  the  defendants  various  sums, 
amounting  in  all  to  812/, 

G.  The  defendants  have  received  from  the  estate  of  Charles  S. 
dividends  on  1,081/.  16*.,  amounting  in  all  to  326/.  16*.  But  they 
have  not  paid  the  same  over  to  the  plaintiff  or  given  her  credit 
therefor. 

7.  The  plaintiff  has  thus  overpaid  the  defendants  the  amount  of 
382/.,  which,  as  executrix  of  J.  8.,  she  claims  from  the  defendants 
as  money  received  by  them  to  her  use. 


No.  56. 
Money  Paid. 

1.  By  an  indenture  of  lease,  dated  April  24th,  1894,  the  plaintiff 
demised  to  the  defendant  a  house,  No.  3,  Albion  Terrace,  Hackney, 

at  the  yearly  rent  of /.,  payable  quarterly  ;  and  the  defendant 

covenanted  with  the  i:)laintiff  that  he  would  at  all  times  during  the 
term  "pay  the  land-tax,  sewers  rate,  and  all  other  taxes,  rates, 
duties,  assessments,  and  impositions,  parliamentary,  parochial,  or 
otherwise,  which  now  are  or  shall  at  any  time  during  the  demise  be 
assessed  or  imposed  on  or  in  resjiect  of  the  said  demised  premises  or 
of  the  rent  hereby  reserved  (landlord's  property  tax  only  excepted)." 

2.  In  the  month  of  March,  1896,  the  drains  of  the  said  house 
were  defective  and  injurious  to  the  health  of  the  neighbourhood. 

3.  Thereupon  the  Hackney  Vestry,  on  March  3rd,  1896,  served 
a  notice  ui^on  the  plaintiff  under  the  Public  Health  (London)  Act, 
1891,  ordering  and  requiring  him  to  abate  the  nuisance  arising 
from  the  state  of  the  drains  of  the  said  house,  and  for  that  purpose 
to  take  up  the  existing  drains  and  lay  down  new  and  projier  drains 
throughout  the  premises. 

4.  The  plaintiff  did  the  work  required  by  the  said  vestry,  and 
thereby  incurred  an  expense  of  148/.  He  has  demanded  payment 
of  this  sum  from  the  defendant,  who  refuses  to  pay  the  same. 

And  the  plaintiff  claims  148/. 

[See  Brett  v.  liogers,  (1897)  1  Q.  B.  525;  66  L.  J.  Q.  B.  287.] 

E  e2 
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No.  57. 
Tenant  v.  Landlord. 

1.  On  January  25tli,  1901,  tlie  defendant,  in  consideration  of  tlie 
plaintiff's  agreeing  to  become  tenant  of  a  house  of  the  defendant's, 

known  as  No.  7, Street,  N.W.,  at  the  rent  of  170^.  a  year, 

payable  quarterly,  agreed  to  repair  the  said  house  throughout  to- 
the  taste  and  satisfaction  of  the  plaintiff,  and  in  particular  to  put 
an  "Eagle"  range  in  the  kitchen,  to  properly  fix  a  bath  in  the- 
bath-room  with  hot  and  cold  water  laid  on,  and  to  put  the  drainage 
of  the  said  house  into  a  condition  satisfactory  to  a  surveyor  to  be- 
named  by  the  plaintiff. 

2.  The  plaintiff,  relying  on  the  defendant's  said  agreement,, 
became  tenant  to  the  defendant  of  the  said  house,  and  has  agreed 
and  made  himself  liable  to  pay  to  the  defendant  the  said  rent. 

3.  Yet  the  defendant  has  not  executed  or  completed  the  said 
repairs  to  the  taste  and  satisfaction  of  the  plaintiff,  or  at  all ;  he 
has  not  put  an  "  Eagle  "  range  in  the  kitchen  ;  he  has  not  properly 
or  at  all  fixed  a  bath  in  the  bath-room  with  hot  and  cold  water 
laid  on ;  he  has  not  put  the  drainage  of  the  said  house  into  a 
condition  satisfactory  to  any  surveyor. 

4.  The  plaintiff  has  thereby  been  put  to  serious  inconvenience 
and  discomfort,  and  has  suffered  damage,  and  in  particular  has  been 
unable  to  live  in  the  said  house  for  a  period  of  seven  weeks,  and 
has  been  unable  to  carry  on  his  profession  as  a  solicitor,  and  has 
been  compelled  to  incur  expense  in  taking  furnished  apartments 
elsewhere,  and  in  removing  thither. 

And  the  plaintiff  claims 1,  damages. 

No.  58. 
Warranty  on  the  Sale  of  a  Mare.* 

1.  The  plaintiff  is  an  infant  who  sues  by  his  brother,  C.  D.,  as 
his  next  friend.  The  defendant  is  a  horse  dealer  carrying  on  business 
at  Heading,  in  the  county  of  Berks. 

2.  On  June  3rd,  1901,  the  plaintiff  was  desirous  of  buying  a  horse 

*  Contrast  this  claim  in  contract  with  claims  in  tort  for  fraudulent  mis- 
representation, such  as  Precedents  Nos.  61  and  62.  In  the  above  case  a  claim 
for  fraud  might  well  have  been  added,  as  the  defendant  must  have  known  that 
this  was  the  mare  which  Mr.  Thornton  had  returned  on  his  hands. 
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to  ride  aud  drive.  And  on  that  day  tlie  defendant  offered  the 
plaintiff  a  mare  at  the  price  of  120^.  ;  and  in  order  to  induce  the 
plaintiff  to  purchase  her  at  that  price,  the  defendant  warranted  her 
quiet  to  ride  and  drive.  The  plaintiff  then  asked  the  defendant 
whether  this  was  not  the  mare  which  had  been  sold  by  the  defendant 
to  a  Mr.  Thornton,  and  which  that  gentleman  had  returned  to  the 
defendant  because  she  was  a  confirmed  kicker.  The  defendant  denied 
that  the  said  mare  had  ever  been  sold  to  Mr.  Thornton  or  returned 
by  him,  and  declared  that  she  was  not  a  confirmed  kicker,  or  a 
kicker  at  all. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the  said  mare 
from  the  defendant,  and  paid  the  defendant  120/.  for  her,  relying  on 
the  defendant's  said  warranties. 

4.  The  said  mare  was  not  quiet  to  ride  or  drive.  She  was  a 
kicker,  and  a  confirmed  kicker.  She  was  the  mare  which  had  been 
sold  to  the  said  Mr.  Thornton,  and  which  had  been  returned  by 
that  gentleman  to  the  defendant  because  she  was  a  confirmed  kicker. 

5.  The  said  mare  was  of  no  service  to  the  plaintiff ;  on  the  con- 
trary, she  twice  damaged  a  dog-cart  belonging  to  the  plaintiff  by 
her  kicking,  and  rendered  it  unfit  for  use.  The  plaintiff  offered  to 
return  her  to  the  defendant,  but  the  defendant  refused  to  take  her 
back,  and  the  plaintiff  incurred  trouble  and  expense  in  keeping  her. 
On  October  14th,  1901,  the  plaintiff  sold  the  said  mare  at  Aldridge's 
for  43/.,  and  has  incurred  expense  on  the  re-sale. 

[^Particulars  of  special  damage.~\ 
And  the  plaintiff  claims /.  damages. 


No.  69. 
Wrongful  Dismissal. 

1.  Prior  to  April  15th,  1900,  the  defendant  had  entered  into  a 
contract  with  the  S.  Local  Board  for  the  construction  of  a  reservoir, 
&c.,  on . 

2.  On  April  15th,  1900,  the  defendant  engaged  the  plaintiff  as 
manager  for  the  completion  of  the  said  contract  and  of  all  works 
connected  therewith  at  a  weekly  salary  of  3/.  10s.  from  that  date 
imtil  the  final  settlement  of  accounts  in  respect  of  the  same  between 
the  defendant  and  the  said  Board  was  effected. 

3.  The  plaintiff  entered  into  the  employ  of  the  defendant  and 
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served  Mm,  as  such  manager  until  he  was  wrongfully  dismissed,  as 
hereinafter  mentioned,  and  was  and  is,  as  the  defendant  well  knew, 
ready  and  willing  to  continue  to  serve  the  defendant  as  such  manager 
until  such  final  settlement  of  accounts  is  effected. 

4.  Yet  the  defendant,  on  October  9th,  1900,  gave  the  plaintiff 
one  week's  notice  to  quit  his  employment,  and  wrongfully  dismissed 
the  plaintiff  from  his  post  of  manager,  and  refused  to  retain  the- 
plaintiff  in  his  service  after  October  16th,  1900,  although  the  final 
settlement  of  accountshas  not  yet  been  effected  between  the  defendant 
and  the  said  Board. 

5.  The  plaintiff  has  thereby  lost  the  salary  which  he  would  have- 
derived  from  continuing  in  the  defendant's  service,  and  has  been 
unable  to  obtain  another  situation,  and  has  remained  unemployed 
from  that  date  until  now. 

6.  While  the  plaintiff  was  in  defendant's  service  the  defendant 
did  not  pay  him  the  agreed  weekly  salary  of  3^.  10s.  regularly  or  at 
all,  and  the  sum  of  24/.  10s.  was,  on  October  16th,  1900,  and  is  now, 
due  and  jDayable  to  the  plaintiff  by  the  defendant  for  arrears  of 
salary. 

And  the  plaintiff  claims — 
(i)  200/.  damages, 
(ii)  24/.  10s.  for  arrears  of  salary  to  October  16th,  1900. 

No.  60. 
Points  of  Claim  in  a  Commercial  Case. 

1 .  The  defendant  chartered  the  plaintiff's  ship  by  charter  dated 
May  1st,  1902. 

2.  Lay  days  began  at  the  port  of  loading  on  June  1st,  1902,  when 
the  ship  entered  the  Avonmouth  dock  ;  and  expired  on  June  10th, 
1902.     But  the  ship  was  not  loaded  till  June  20th. 

The  plaintiff  claims  200/.,  being  ten  days  demurrage  at  20/.  a  day. 


(ii)  In  Actions  of  Tort. 

No.  61. 

Fraudulent  Misrepresentation  on  the  Sale  of  a  Business- 
— Warranty — Return  of  Deposit. 

1.  In  the  months  of  March  and  April,  1900,  the  defendant  was 
desirous  of  selling,  and  offered  to  sell  to  the  plaintiff,  a  baker's- 
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shop,  situate  at  99,  Queen  Street,  Clielsea,  and  the  goodwill  of 
the  business  carried  on  thereat.  And  the  plaintiff  entered  into 
negotiations  with  the  defendant  with  a  view  of  purchasing  the  same. 

2.  In  the  course  of  such  negotiations,  viz.,  on  April  10th,  1900, 
the  defendant  warranted  and  represented  to  the  plaintiff  that  the 
said  business  had  made  a  profit  of  300/.  during  the  preceding 
six  months. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the  said  shop 
and  goodwill  from  the  defendant,  and  then  and  there  paid  him  the 
sum  of  150/.  as  a  deposit  in  jDart  pa3'ment  of  the  purchase-money, 
relying  on  the  truth  of  what  the  defendant  had  stated. 

4.  The  defendant's  statement  was  not  true.  The  said  business 
had  not  during  the  preceding  six  months  made  a  profit  of  300/., 
or  any  other  sum.  On  the  contrary,  it  had  made  a  loss  during 
that  period. 

5.  The  defendant  was  well  aware  of  the  facts  stated  in  the  pre- 
ceding paragraph  when  he  made  the  said  statement,  and  he  made 
the  same  fraudulently  with  the  intention  of  inducing  the  plaintiff  to 
purchase  the  said  shop  and  goodwill,  and  to  pay  the  said  deposit  on 
the  faith  thereof. 

6.  The  plaintiff,  on  discovering  that  the  defendant's  said  state- 
ment was  false,  repudiated  the  said  jiurchase,  and  refused  to  complete 
the  same;  and  the  consideration  for  his  said  deposit  of  150/.  has, 
therefore,  wholly  failed. 

And  the  plaintiff  claims — 

(1)  The  return  of  the  said  deposit  of  150/.  with  interest  thereon 

at  the  rate  of  5  per  cent,  per  annum  from  April  10th, 
1900,  till  payment  or  judgment. 

(2)  Damages  for  the   said   misrepresentation   and   breach   of 

warranty. 

No.  62. 
Fraudulent  Misrepresextation  as  to  Drains. 

1.  In  the  month  of  April,  1900,  the  defendant  was  desirous  of 

selling  to  the  plaintiff  a  house  known  as  No.  37, Street,  S.W., 

as  a  residence  for  the  plaintiff,  his  wife,  children,  and  servants. 

2.  In  order  to  induce  the  plaintiff  to  purchase  the  said  house,  the 
defendant  represented  to  the  plaintiff  that  the  drains  of  the  said 
house  had  been  properly  constructed  and  were  then  in  perfect  order, 
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and  in  particular  that  the  main  drain  of  the  said  house  was  properly- 
trapped  at  the  end  of  the  yard. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the  said  house 
and  did  purchase  it,  relying  on  the  truth  of  the  defendant's  state- 
ments, and  paid  the  defendant 1,  for  the  said  house,  and  went 

to  reside  therein  with  his  wife,  children,  and  servants,  in  the  month 
of  May,  1900. 

4.  The  said  drains  had  not  been  properly  constructed  and  were 
not  then  in  perfect  order,  and  the  said  main  drain  of  the  said  house 
was  not  trapped  at  all  at  the  end  of  the  yard. 

5.  The  defendant  made  the  said  statements  well  knowing  them  to 
be  untrue,  or  with  a  reckless  disregard  as  to  whether  they  were  true 
or  false. 

6.  In  consequence  of  the  defects  of  the  said  drainage,  foul  and 
noxious  gases  escaped  from  the  drains  into  the  said  house,  and 
injured  the  health  of  the  plaintiff,  his  wife,  children,  and  servants  ; 
and  in  the  month  of  July  and  August,  1900,  the  plaintiff,  his  wife, 
and  two  sons,  and  a  servant  became  very  seriously  weak  and  ill* 
and  suffered  pain,  and  were  prevented  from  attending  to  their  work 
and  business,  and  the  plaintiff  has  incurred  expense  in  nursing  and 
curing  himself  and  them,  and  for  medical  attendance,  and  in  and 
about  the  inspection  and  repair  and  re-construction  of  the  said 
drains,  and  has  otherwise  been  much  injured  and  damnified. 

\_Particulars.~\ 
And  the  plaintiff  claims /. 

No.  63. 

Infringement  of  a  Patent. 

1.  The  plaintiff  is  the  patentee  and  registered  legal  owner  f  of 

letters  patent,  No. ,  of  the  year \_state  the  number  and 

year~\^  granted  for  an  invention  of  "  Improvements  in "  [here 

state  the  title  of  the  invention~\. 

*  See  Forster  v.  Farquhar,  (1893)  1  Q.  B.  564  ;  62  L.  J.  Q.  B.  296  ;  41  W.  R. 
425 ;  68  L. T.  308. 

t  It  is  not  necessary  for  the  iilaintiflf  to  expressly  aver  that  his  invention  is 
novel.  (Amorij  v.  Brown,  L.  R.  8  Eq.  663.)  And  it  would  seem  to  follow  from 
this  decision  that  he  need  not  aver  that  he  is  "  the  true  and  first  inventor,"  or 
that  the  privilege  was  conferred  on  him  for  a  term  not  exceeding  fourteen  years. 
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2.  The  defendants  have  infringed  the  said  letters  patent  in  the 
manner  appearing  by  the  particulars  of  breaches  delivered  herewith. 
The  plaintiff  claims  : — 

1.  An  injunction  restraining  the  defendants,  their  servants  and 

agents,  from  manufacturing,  selling,  offering  for  sale,  or 
in  any  manner  dealing  with,  any  articles  constructed  in 
infringement  of  the  said  letters  patent. 

2.  Damages,  or  an  account  of  profits,  at  the  plaintiff's  option. 

3.  Delivery  up,  or  destruction,  of  all  articles  in  defendants' 

possession  constructed  in  infringement  of  the  said  letters 
patent. 


No.  64. 

Particulars  of  Breaches. 

^Delivered   with    the   Statement   of   Claim  jmrsuant   to    the  Statute 
46  &  47  Vict.  c.  57,  s.  29.) 

The  following  are  the  particulars  of  the  breaches  of  which  the 
plaintiff  comj)lains  in  this  action  : — 

1.  The  defendants  have  infringed  the  plaintiff's  letters  patent. 

No.  ,  of ,  by  making,   selling,   and  offering  for  sale 

fgas  stoves]  \jspecify  the  kind  of  article'],  constructed  in  accordance 
with  the  invention  described  in  the  complete  specification  of  the 
said  letters  patent  and  claimed  in  the  [second  and  third]  claiming 
clauses  thereof. 

2.  The  defendants,  on  March  3rd,  1 900,  sold  to  one  J.  S.,  of , 

Leeds,  a  [gas-stove]  constructed  as  aforesaid. 

3.  The  plaintiff  is  unable,  until  he  obtains  discovery,  to  give 
better  particulars  of  the  defendants'  infringements,  but  will  claim 
to  recover  full  compensation  for  all  infringements  of  the  said  letters 
patent  committed  by  the  defendants. 

[See  Precedents  Nos.  91  and  92.] 


The  letters  patent  having  been  granted,  it  will  be  presumed,  in  favour  of  the 
plaintiff,  that  they  were  rightly  granted,  and  that  all  facts  existel  necessary  to 
bring  the  case  within  sect.  6  of  the  Statute  of  Monopolies  (21  Jac.  I.  c.  3).  See 
Order  XIX.  r.  25,  ante,  p.  95.  Should  the  defendant  set  up  sect.  1  of  that  Act, 
then  it  will  be  necessary  for  the  plaintiff  to  state  these  facts  iu  his  Ecply. 
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No.  65. 
Liability  of  a  Lighterman. 

1.  The  defendants  are  wharfingers  and  lightermen,  carrying  on 
"business  at  the Wharf,  Wapping. 

2.  On  Januaiy  7th,  1896,  the  defendants,  as  such  wharfingers 
and  lightermen,  agreed  with  the  plaintiffs  for  reward  in  that  behalf 
to  safely  tranship  and  carry  from  the  ship  "Eosalba,"  then  moored 

in  the  Millwall  Docks,  to  the  said AVharf,  and  there  to  land 

and  warehouse,  197  bags  of  gum  arabic,  the  property  of  the  plaintiffs. 

3.  The  defendants  began  to  tranship  and  carry  off  the  said  goods, 
in  pursuance  of  their  said  agreement,  and,  in  doing  so,  they  loaded 
the  said  goods  upon  a  lighter  called  "The  Thomas,"  which  sank 
on  January  8th,  1896,  and  the  said  goods  were  thereby  greatly 
damaged. '^' 

4.  The  said  lighter  was,  on  January  8th,  1896,  in  the  custody  and 
control  of  the  defendants,  their  servants,  or  agents,  who  so  negligently 
and  carelessly  navigated,  moored,  and  kej)t  the  said  lighter  that  by 
reason  thereof  she  sank,  and  the  said  goods  were  greatly  damaged 
as  aforesaid. 

5.  The  defendants  warranted  that  the  said  lighter  was  a  tight, 
staunch,  strong  lighter,  in  every  way  suitable  and  reasonably  fit  for 
loading  and  carrying  the  said  goods  without  damage. 

6.  The  said  lighter  was  not  tight,  staunch,  or  strong,  and  was  not 
at  all  suitable  or  fit  for  loading  or  carrying  the  said  goods,  but  leaked, 
let  in  water,  and  sank,  whereby  the  said  goods  were  greatly  damaged 
as  aforesaid. 

Particulars  of  Damage. \ 

£     s.   d. 
Value  of  197  bags  of  (doiible)  gum  arabic,  •weighing,  when 

sound,  380  cwt.,  at  25*.  per  cwt.     -         -         -         -475     00 
Lesspricerealizedonsaleof  the  same  197  bags  as  damaged      76     1     8 

£398  18     4 
The  plaintiffs  claim  398/.  18*.  id. 

[See  Precedent  No.  93.] 

*  This  count  is  based  on  the  decision  in  Zivcr  Alkali  Co.  v.  Johnson,  L.  R. 
9  Ex.  338. 

t  An  order  was  subsequently  made  directing  that  the  question  of  liability  in 
this  action  should  be  tried  first ;  the  parties  agreeing  that  the  amount  of  damages, 
if  any,  should  be  afterwards  assessed  by  an  arbitrator  to  be  agreed  on. 
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No.   6G. 

Negligence  of  a  Solicitor. 

1.  The   plaintiff   is   a   married    woman,  the    wife  of   A.  B.,  of 
;    she    sues    in    this    action    in    respect   of    her    separate 


estate. 

2.  The  defendant  is  a  solicitor  of  the  Supreme  Court,  and  was 
employed  by  the  plaintiff  in  the  year  1900  to  advise  her  as  to  tho 
investment  of  certain  moneys,  and  in  other  business. 

3.  The  defendant  as  such  solicitor,  in  the  month  of  October,  1900, 
advised  the  plaintiff  to  invest  the  sum  of  500^.  on  a  second  mortgage 
of  six  leasehold  houses  situate  in  St.  IMark's  Eoad,  Dulwich.  The 
defendant  recommended  the  said  mortgage  to  the  plaintiff  as  an 
excellent  security  for  that  amount. 

4.  The  plaintiff,  relying  on  the  advice  and  skill  of  the  defen- 
dant, invested  the  said  sum  of  500Z.  on  the  said  mortgage,  and  the 
defendant  acted  as  solicitor  for  the  plaintiff  in  effecting  this 
investment. 

5.  No  solicitor  exercising  ordinary  care  and  skill  would  have 
advised  a  client  to  lend  money  on  a  security  of  such  a  nature  as 
that  on  which  the  defendant  advised  the  plaintiff  to  lend  this 
money. 

6.  The  defendant  was  further  guilty  of  negligence  in  not 
obtaining  a  report  of  a  surveyor  as  to  the  condition  and  value  of 
the  said  property  before  he  advised  the  plaintiff  to  advance  money 
thereon. 

7.  The  defendant  was  also  guilty  of  negligence  as  a  solicitor  in 
not  ascertaining  the  condition,  state  of  repair,  and  rental  value 
of  the  said  premises,  and  in  rejiresenting  to  the  plaintiff  that  the 
property  was  let  at  a  net  rental  of  150A  a  year;  whereas  three  of 
the  six  houses  then  were  void,  the  other  three  were  let  to  unsubstan- 
tial and  unsatisfactory  tenants  at  20/.  a  year  each,  and  all  six  houses 
were  very  much  out  of  repair. 

8.  The  plaintiff  paid  to  the  defendant  the  sum  of  bl.  15s.  Qxl.  as 
his  charges  in  resjiect  of  the  said  investment. 

9.  The  first  mortgagees  have  now  taken  possession  of  the  property, 
which  has  proved  insufficient  to  satisfy  their  claim,  and  the  plaintiff 
has  lost  the  whole  of  the  said  sum  of  500/.  and  the  interest  thereon 
from  December  25th,  1900. 
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The  plaintiff  claims  : — 

1.  500/.,  and  interest  thereon  at  the  rate  of  5  per  cent,  per 

annum  from  December  25th,  1900,  till  judgment. 

2.  bl.  15s.  6c?.  referred  to  in  paragraph  8. 


No.  67. 
Personal  Injuries  in  a  Eailway  Accident. 

1.  The  plaintiff  is  a  \_state  his  oecupat{on~\. 

2.  The  defendants  are  carriers  of  passengers  upon  a  railway  from 
Xiondon  to  Grlasgow  for  reward. 

3.  On  March  3rd,  1900,  the  plaintiff  was  received  by  the  defen- 
dants as  a  passenger,  to  be  by  them  safely  and  securely  carried 
upon  the  said  railway  from  London  to  Glasgow  for  such  reward 
as  aforesaid. 

4.  Yet  the  defendants  did  not  safely  and  securely  carry  the 
plaintiff  from  London  to  Grlasgow,  but  so  negligently  and  unskilfully 
conducted  themselves  in  carrying  the  plaintiff  on  the  journey  afore- 
said, and  in  managing  the  said  railway  and  the  carriage  and  train 
in  which  the  plaintiff  was  then  being  carried  by  the  defendants, 
that  the  said  carriage  and  train  came  into  violent  collision  with  an 
engine  at  Carlisle  Station,  and  the  carriage  in  which  the  plaintiff 
was  then  being  carried  was  wrecked  and  shattered. 

5.  The  plaintiff  was  thereby  thrown  forward  with  violence,  and 
•was  struck  a  violent  blow  on  the  left  temjple,  and  his  legs  were 
jammed  between  the  debris  of  the  said  carriage,  and  were  wounded 
and  injured,  and  his  spine  and  brain  were  injured,  and  his  whole 
nervous  system  received  a  severe  shock. 

6.  The  plaintiff  has  in  consequence  suffered  great  pain  and  is 
permanently  injured,  and  has  been  put  to  great  expense  [or,  incurred 
liability]  for  medical  attendance,  nursing  and  otherwise,  and  for 
hotel  and  lodging  accommodation,  and  extra  food  and  nourishment, 
and  w^ill  be  put  to  further  like  expenses  in  endeavouring  to  cure 
himself  of  his  said  injuries,  and  has  been  and  is  still  prevented 
from  pursuing  his  occupation,  and  has  lost  and  will  lose  the  salary 
which  he  otherwise  would  have  earned. 


STATEMENTS  OF  CLAIM.  421 

Particulars  of  Special  Damage. 

£    s.   d. 
Medical  attendance  by  Dr.  A.        -         -         -         -         -         -1G50 

Medical  attendance  by  Dr.  B. 880 

Hotel  expenses  at  Carlisle     -         -         -         -         -         -         -348 

Nurse  (18  weeks) 19     80 

Expenses  of  visit  to  Hastings  ordered  by  Dr.  A.     -         -         -     53  15     8 
Extra  food  and  nom-ishment  -         -         -         -         -         -1000 

Loss  of  salary  (27  weeks)       -         -         -         -         -         -         -8100 


£192     1     4 


And  the  plaintiff  claims /.  damages. 

No.  68. 
Replevin. 

On  March  31st,  1900,  the  defendant  wrongfully  seized  the  goods 
of  the  plaintiff  [^enumerate  thern]  in  his  house  {or  field)  [^describe  the 
premises^  and  took  the  same  away  and  deprived  the  plaintiff  of  th& 
use  thereof,  and  unjustly  detained  the  same  fi'om  him  wherehy  the 
plaintiff  has  suffered  damage. 

And  the  plaintiff  claims  • 1. 

No.  69. 
Threats  {under  46  8f  47  Vict.  c.  57,  s.  32). 

1.  The  defendant  claims  to  be  the  owner  of  letters  patent  for  an 
invention  of . 


2,  The  defendant,  in  furtherance  of  such  claim,  inserted  in  the 
issue  of  the  "  Daily  Telegraj)li "  for  July  4th,  1900,  an  advertisement 
[//"no/  ati  advertisement,  insert  the  particulars  of  the  letter  or  other 
threat  used~\,  by  which  he  threatened  the  plaintiff  with  legal 
proceedings  or  liability  in  respect  of  the  manufacture  [use,  sale,  or 
purchase]  of  certain  [mowing  machines]  whicli  the  jilaintift'  has  for 
many  years  manufactured  [or  sold]  without  complaint  from  anyone 
[set  out  ivhat  it  is  that  the  plaintiff  is  doing  of  2chich  the  defendant 
complains^. 

3.  The  manufacture  [use,  sale,  or  purchase]  by  the  plaintiff  of  the- 
said  [mowing  machines]  is  no  infringement  of  any  letters  patent 
owned  by  the  defendant  or  of  any  legal  right  of  his. 
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4.  By  reason  of  the  said  threats  the  plaintiff  has  been  greatly 
damaged  in  his  business  and  the  manufacture  [use,  sale,  or  pur- 
chase] of  the  plaintiff's  said  [mowing  machines]  has  been  greatly 
diminished. 

The  plaintiff  claims  : — 

(i)  An  injunction  to  restrain  the  continuance  of  such  threats. 
(ii)  Damages. 

No.  70. 
Trespass  and  Conversion. 

1.  On  the  26th  December,  1901,  the  defendant  broke  and  entered 

a    close    of    the   plaintiff's,     known    as    The  Ironworks, 

Sheffield,  and  wrongfully  removed  and  converted  to  his  own  use 
certain  machinery  of  the  plaintiff's,  namely,  a  lathe  and  planing 
machine. 

2.  The  defendant  detains  the  same  machinery  and  refuses  to  give 
up  the  same  to  the  plaintiff. 

The  plaintiff  claims  : — 

(1)  50^.  damages  for  the  said  trespass. 

(2)  A  return  of  the  said  machinery  or  300/.,  its  value,  and  50/. 

damages  for  its  detention. 


.    No.  71. 
Waste. 

1.  Prom  Lady  Day,  1895,  to  Lady  Day,  1902,  the  defendant  was 
tenant  to  the  plaintiff  of  an  old-established  tavern,  known  as  "  The 
Goat  and  Compasses"  on  the  Castle  Hill  in  the  City  of  Norwich. 

2.  During  such  tenancy  the  defendant  committed  waste  to  the 
said  premises  by  wrongfully  taking  down  and  removing  the  ancient 
signboard  belonging  to  the  said  premises,  which  for  very  many 
years  was  fixed  over  the  front  door  thereof.  The  defendant  wrong- 
fully carried  the  same  away  and  converted  it  to  his  own  use,  and 
detained,  and  still  detains,  the  same  from  the  plaintiff. 

And  the  plaintiff  claims  : — 

(i)  That  the  defendant  may  be  ordered  to  at  once  restore 
the  said  signboard,  and  refix  the  same  in  its  former 
position ;  or 
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(ii)  In    the   alternative,    the   return   of   the   said  signboard   or 

1,   its  value,    and   damages    for    its  removal   and 

detention. 


(iii)  In  Actions  for  the  Recovery  of  Land. 

No.  72. 

Ejectment  of  a  Tenant. 

1.  By  an  agreement  in  -writing,  dated  September  22nd,  1900,  the 
plaintiff  let  to  the  defendant  a  house,  No.  52,  Broad  Street,  Bristol, 
for  the  term  of  three  years  from  Sejitember  29th,  1900,  at  the  yearly 
rent  of  120/.,  payable  quarterly. 

2.  By  the  said  agreement,  the  defendant  jiromised  to  pay  the  said 
rent  in  equal  quarterly  instalments  on  the  usual  quarter  days.  The 
said  agreement  also  contained  a  clause  entitling  the  plaintiff  to 
re-enter  in  case  the  said  rent,  whether  lawfully  demanded  or  not, 
was  more  than  twenty-one  days  in  arrear. 

3.  The  defendant  took  possession  of  the  said  house  under  the 
said  agreement,  and  is  still  in  possession  thereof.  He  paid  the 
plaintiff  rent  up  to  Lady  Day,  1901 ;  he  has  paid  no  rent  which  has 
accrued  since  that  ^a.y. 

And  the  plaintiff  claims  : — 
(i)  Possession  of  the  said  house  ; 
(ii)  150/.,  being  five  quarters'  arrears'of  rent; 
(iii)  Mesne  profits  from  June  24th,  1902,  till  possession  of  the 

said  house  is  delivered  to  the  plaintiff. 
[N.B. — As  this  is  a  claim  for  ejectment  on  a  forfeiture  for  non- 
payment of  rent,  it  can  now  (since  October  24th,  1902)  be  indorsed 
on  the  writ :  the  case  is  within  Order  III.  r.  6  (F),  as  amended  by 
E.  S.  C,  July,  1902  ;  see  ante,  pp.  40,  43,  and  Order  XIV.  r.  10, 
ante,  p.  5 7. J 

For  other  precedents  in  actions  of  ejectments  between  landlord  and 
tenant,  see  Nos.  37,  38,  and  39,  ante,  pp.  398,  399. 

No  73. 

Ejectment  by  a  Eemainderman. 
1.  The  plaintiff  is  the  heir-at-law  of  one  Mary  Llewellyn,  who 
died  on  January  18th,  1803,  and  as  such  is  entitled  to  the  possession 
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of  the  lands,  liereditaments,  messuages,  and  premises  wliich  are 
fully  described  in  tlie  particulars  delivered  herewith,  and  which  are 
hereinafter  called  "  the  said  lands." 

2.  On  February  10th,  1765,  the  said  Mary  Llewellyn,  then  Mary 
Talbot,  was  seised  in  fee  and  was  in  possession  of  the  said  lands. 

3.  On  that  day  she  married  Henry  Llewellyn,  and  they  jointly 
levied  a  fine  of  the  said  lands  to  certain  uses,  under  which  the  said 
Henry  Llewellyn  in  the  events  which  happened  became  tenant  in  fee 
simple  of  the  said  lands. 

4.  By  the  will  of  the  said  Henry  Llewellyn,  who  died  on  February 
27th,  1785,  the  said  Mary  Llewellyn  became  entitled  to  the  said 
lands  in  fee  simple  in  remainder  expectant  on  the  determination  of 
certain  estates  tail  limited  in  the  said  will. 

5.  The  last  of  the  said  estates  tail  determined  on  June  12th,  1894. 
And  thereupon  the  plaintiff's  interest  in  the  said  lands  as  heir-at- 
law  of  the  said  Mary  Llewellyn  became  an  estate  in  fee  simple  in 
possession. 

6.  The  plaintiff  has  been  in  possession  of  part  of  the  said  lands  ; 
but  in  the  month  of  May,  1896,  he  was  wrongfully  and  forcibly 
ousted  therefrom  by  the  defendants. 

7.  The  defendants  wrongfully  took  and  now  hold  possession  of 
the  whole  of  the  said  lands. 

The  plaintiff  claims  : — 
(i)  Possession  of  the  said  lands  ; 
(ii)  Mesne    profits    from    June    12th,    1894,    till    possession   is 

obtained  by  the  plaintiff. 

[See  Darhjshire  v.  Leigh,  (1896)  1  Q.  B.  554.] 


(iv)  In  an  Action  claiming  only  a  Declaration. 

No.  74. 
Landlord  r.  Mortgagee  of  Tenant. 

1.  The  plaintiffs  are  the  executors  and  trustees  of  the  will  of 
James  Harris,  deceased,  formerly  of . 

2.  By  a  lease,  dated  September  12th,  1892,  the  said  James  Harris 
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demised  to  one  Eicharcl  King  a  building,  then  and  now  used  as  a 

place  of  public  entertainment,  called  the Music  Hall,  situate 

in ,  witli  certain  appurtenances,  fixtures,  chattels  and  effects 

(hereinafter  called  "the  said  premises")  for  a  term  of  twent3'-one 
years  from  Sej)tember  14th,  1892,  at  the  yearly  rental  of  450/., 
payable  by  equal  weekly  instalments,  and  subject  to  the  several 
covenants,  stipulations  and  conditions  contained  in  the  said  lease. 

3.  By  a  mortgage  deed;  dated  October  15th,  1892,  the  saidEichard 
King  demised  the  said  premises  to  the  defendants  for  the  residue  of 
the  said  term  of  twenty-one  years,  except  the  last  thi-ee  days  thereof, 
to  secure  a  loan  of  1,000/.  and  interest  thereon. 

4.  On  May  31st,  1894,  the  defendants  entered  into  possession  of 
the  said  premises,  and  under  a  power  reserved  to  them  in  the  said 
mortgage  deed  have  from  that  day  till  now  occupied  the  said  premises 
and  carried  on  the  business  of  the  said  Eichard  King  thereon,  and 
received  the  profits  thereof. 

5.  In  June,  1894,  the  said  Eichard  King  was  adjudicated  bank- 
rupt in  the  County  Court  of  Yorkshire,  holden  at  Bradford,  and  in 
September,  1894,  the  duly  appointed  trustee  of  his  property  under 
the  said  bankruptcy,  by  leave  of  the  Court,  disclaimed  the  said  lease, 
and  gave  notice  of  such  disclaimer  to  the  said  James  Harris. 

6.  By  "an  indenture,  dated  July  31st,  1894,  made  between  the  said 
James  Harris  and  the  defendants,  and  indorsed  upon  the  said  lease, 
after  reciting  the  said  mortgage  deed,  and  that  the  defendants,  as 
such  mortgagees  as  aforesaid,  had  applied  to  the  said  James  Harris 
to  allow  them  to  continue  to  occupy  the  said  premises  and  to  vary  the 
terms  of  the  said  lease  in  certain  respects  as  thereinafter  mentioned, 
which  he  had  agreed  to  do,  it  was  witnessed  that — 

\^Here  set  out  the  terms  of  the  arranciement.~\ 

7.  The  said  James  Harris  died  on  June  21st,  1895.  By  his  last 
■will,  dated  October  3rd,  1894,  he  devised  the  said  premises  to  the 
plaintiffs,  subject  to  the  said  lease. 

8.  The  defendants  have  regularly  paid  to  the  plaintiffs  the  rent 
reserved  by  the  said  lease.  But  they  deny  that  they  are  liable  to 
perform  or  observe  any  of  the  covenants  of  the  said  Eichard  King 
contained  in  the  said  lease.  They  deny  that  they  are  or  ever  have 
been  in  possession  of  the  said  j^remises  as  tenants  thereof  either  to 
the  said  James  Harris,  or  to  the  plaintiffs.  Or,  if  tenants  at  all,  they 
assert  that  they  are  only  weekly  tenants  of  the  said  premises. 

o.p.  r  r 
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And  the  plaintiffs,  as  such  executors  and  trustees  as  aforesaid^ 
claim : — 

(i)  A  declaration  that  the  defendants  are  tenants  to  the  plain- 
tiffs of  the  said  premises  for  the  residue  of  the  said  term 
of  twenty-one  years,  and  upon  all  the  other  terms  of  the 
said  lease ; 

(ii)  Or,  in  the  alternative,  a  declaration  that  the  defendants  are 
liable  to  perform  and  observe  the  covenants  of  the  said 
Eichard  King  contained  in  the  said  lease  (a)  till  the 
expiration  of  the  said  term  of  twenty-one  years,  or  (b)  so 
long  as  the  defendants  continue  in  occupation  of  the  said 
premises. 


DEFENCES.  427 


IV.— DEFENCES. 

(i)  In  Actions  for  Breach  of  Contract. 

No.  75. 
Action  on  an  Award. 

1.  The  said  arbitration  was  not  properly  or  fairly  conducted.  No 
opportunity  was  given  to  tlie  defendant  to  produce  any  evidence 
before  the  said  arbitrator,  and  the  said  arbitrator  did  not  himself 
view  any  of  the  goods  injured  by  the  said  fire  ;  wherefore  the  said 
award  is  not  legally  valid  or  binding  on  the  defendant. 

2.  The  plaintiff  had  notice  of  all  the  facts  alleged  in  the  preceding 
paragraph  before  he  issued  the  writ  in  this  action. 

No.  76. 
Breach  of  Promise  of  Marriage. 

{Defence  to  No.  49.) 

1.  The  defendant  never  promised  as  alleged. 

2.  The  defendant  never  seduced  the  plaintiff. 

3.  The  plaintiff  never  permitted  the  defendant  to  seduce  her, 
relying  upon  any  promise  of  his,  or  at  all. 

4.  Before  the  alleged  breach,  to  wit,  on  September  4th,  1902,  the 
contract,  if  any,  between  the  plaintiff  and  defendant  was  rescinded  by 
mutual  consent ;  and  the  plaintiff  wholly  exonerated  and  discharged 
the  defendant  from  the  performance  of  his  alleged  promise. 

No.  77. 
Commission. 

1 .  The  plaintiff  did  not  do  any  of  the  work  alleged  in  the  Statement 
of  Claim  or  earn  any  of  the  commission  therein  claimed. 

2.  The  plaintiff  has  not  effected  a  sale  of,  or  found  a  purchaser  for, 
any  of  the  ground  rents  in  the  Statement  of  Claim  mentioned.     He 

ff2 
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never  introduced  to  the  defendants  any  person  able  and  willing  to 
purchase  the  said  ground  rents  at  the  price  mentioned  in  the  letter 
set  out  in  the  Statement  of  Claim. 

3.  By  the  express  terms  of  the  said  letter,  it  was  a  condition 
precedent  to  the  plaintiff's  right  to  recover  any  commission  that  he 
should,  on  or  before  the  17th  January,  1901,  forward  to  the  defen- 
dants the  name  and  address  of  some  person  able  and  willing  to 
purchase  the  said  ground  rents  at  the  price  mentioned  in  the 
said  letter.  The  plaintiff  did  not  forward  to  the  defendants  the 
name  or  address  of  any  such  person  on  or  before  the  said  date,  or 
at  all. 

4.  By  the  express  terms  of  the  said  letter  the  plaintiff  was  only 
to  be  paid  the  commission,  if  any,  due  to  him  out  of  the  purchase- 
money  paid  to  the  defendants  by  a  purchaser  introduced  to  them  by 
the  plaintiff.  No  purchaser  introduced  by  the  plaintiff  has  ever 
yet  paid  any  purchase-money  to  the  defendants. 

No.  78. 
"Extras"  to  a  Building  Contract. 

1.  By  a  contract  under  seal,  dated  January  9th,  1900,  and  made 
between  the  plaintiffs  and  the  defendants,  the  plaintiffs  agreed  to  do 
the  work  and  labour,  and  to  supply  the  materials  therein  specified  for 
the  defendants  for  the  sum  of  2,790/. 

2.  The  plaintiffs  did  the  work  and  labour,  and  supplied  the 
materials  therein  specified,  and  the  defendants  have  paid  the 
plaintiffs  the  said  sum  of  2,790/.  They  have  also  paid  to  the 
plaintiffs  the  sum  of  739/.  for  "extras."  They  thus  before  action 
satisfied  the  plaintiffs'  whole  claim  under  the  said  contract. 

3.  As  to  all  work,  labour  and  materials  other  than  those  for 
which  the  defendants  so  paid  the  plaintiffs  before  action,  the  defen- 
dants never  ordered  the  same,  or  any  part  thereof.  No  such  work 
and  labour  has  been  done,  and  no  such  materials  have  been 
supplied  by  the  plaintiffs  for  or  to  the  defendants  at  their  request  or 
at  all. 

4.  The  defendants  never  agreed  to  pay  the  plaintiffs  the  prices 
which  they  have  charged  for  the  said  work,  labour,  and  materials. 
♦Such  prices  are  excessive  and  unreasonable. 

5.  If,  however,  the  plaintiffs  are  claiming  the  sum  of  4, 169/.  Qs.  8d. 
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under  the  said  contract  of  January  9th,  1900,  for  "  extras"  within 
the  meaning  of  the  said  contract,  then  the  defendants  say  that  the 
same  are  not  "  extras,"  but  were  included  and  paid  for  in  the  said 
fixed  sum  of  2,790^.  The  following  clauses  of  the  said  contract  are 
in  that  case  also  material. 

\_Set  out  the  clauses  on  which  the  defendants  rely.'\ 

6.  No  instructions  were  ever  given  in  writing  by  the  engineer  or 
any  other  person  duly  authorised  on  behalf  of  the  defendants  for 
any  of  the  work,  labour,  or  materials,  the  price  of  which  is  sought 
to  be  recovered  in  this  action.  No  such  instructions  in  writing 
stated  that  any  such  matter  was  to  be  the  subject  of  an  extra  or 
varied  charge.  No  claim  was  made  in  writing  by  the  plaintiffs  in 
respect  of  any  such  work  within  one  week  from  the  execution 
thereof,  or  before  the  same  became  out  of  view  or  beyond  check  or 
admeasurement. 

7.  The  plaintiffs  did  not  deliver  from  time  to  time  within  one 
week  after  the  expiration  of  the  mouth  in  which  the  work  then 
claimed  for  was  done,  a  true  or  proper  or  any  claim  in  a  form  pre- 
scribed by  the  engineer,  or  in  any  other  form.  The  engineer  has 
not  certified  or  recommended  the  amoimt  claimed  in  this  action  or 
any  other  amount  to  be  paid  to  the  plaintiffs  by  the  defendants. 
No  dispute  has  yet  been  referred  to  or  settled  by  the  engineer ; 
nor  has  he  ever  given  any  decision  thereon. 


No.  79. 

Goods  Sold  and  Delivered. 

[Separate  Defence  of  one  of  Uco  Defendants.) 

Defence  of  the  Defendant  C.  D. 

1 .  This  defendant  never  bought  any  goods  from  the  plaintiff. 

2.  No  goods  were  ever  delivered  by  the  plaintiff  to  this  defendant 
at  his  request,  or  at  all. 

3.  This  defendant  never  agreed  to  pay  the  plaintiff  any  of  the 
prices  charged  in  the  particulars  or  any  other  prices. 

4.  The  prices  charged  by  the  plaintiff  for  the  said  goods  are 
unreasonable  and  exorbitant. 
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No.  80. 
Goods  Sold  and  Delivered — Inferior  Quality. 

1.  The  XDlaintiflfs  never  delivered  to  tlie  defendant  any  hides  of 
the  quality  and  substance  ordered. 

2.  The  plaintiffs  tendered  to  the  defendant  other  hides  of  a  much 
lighter  and  inferior  quality  ;  these  the  defendant  refused  to  accept, 
and  returned  the  same  to  the  plaintiffs. 

3.  The  defendant  has  already  paid  to  the  plaintiffs'  solicitor  the 

sum  of  27^.  in  pursuance  of  an  order  made  by  Master under 

Order  XIV.  The  defendant,  while  denying  all  liability  to  the 
plaintiffs,  now  appropriates  this  sum  towards  the  payment  of  the 
first  item  indorsed  on  the  plaintiffs'  writ ;  he  brings  into  Court  the 
further  sum  of  23Z. ;  and  says  that  these  two  sums,  taken  together, 
are  sufficient  to  satisfy  the  plaintiffs'  claim  in  respect  of  that  item. 

No.  81. 
Goods  Sold  and  Delivered — Account  Stated — Set-off. 

1.  The  defendant  admits  that  the  goods  mentioned  in  the  plain- 
tiff's particulars  were  sold  and  delivered  to  him,  and  that  on  April  4th, 
1902,  he  owed  the  plaintiff  the  full  amount  claimed  on  the  writ 
(69/.  4s.  8r/.)  in  respect  of  them. 

2.  Prior  to  that  date,  the  defendant  had  sold  and  delivered  to  the 
plaintiff  certain  goods  (of  which  the  following  are  the  particulars), 
and  the  plaintiff  owed  the  defendant  the  sum  of  37Z.  18s.  3c?.  in  respect 
of  these  goods. 

Particulars. 

£  s.   d. 

1900— March  31st— 31  loaves 0  7     9 

„       April  30th— 30      „ 0  7     6 

&c.  &c.  --------- 


£37  18  3 
3.  On  April  4th,  1902,  the  plaintiff  and  defendant  met  at  the  plain- 
tiff's house  and  agreed  the  figures  on  either  side,  and  stated  an  account 
between  them.  And  it  was  then  found  that  there  was  a  balance  of 
Z\l.  6s.  5d.  due  from  the  defendant  to  the  plaintiff,  which  amount  the 
defendant  then  and  there  paid  to  the  plaintiff,  and  the  plaintiff 
accepted  the  payment  of  such  balance  in  satisfaction  and  discharge 
of  his  present  claim. 
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4.  In  the  alternative,  as  to  31?.  65.  5d.,  part  of  the  plaintiff's  claim 
in  this  action,  the  defendant  says  that  before  action,  to  wit,  on  April 
4th,  1902,  he  satisfied  and  discharged  the  plaintiff's  claim  by 
payment. 

5.  As  to  37?.  18s.  Zd.,  the  residue  "of  the  plaintiff's  claim  in  this 
action,  the  defendant  says  that  the  plaintiff  at  the  commencement  of 
this  action  was  and  still  is  indebted  to  the  defendant  to  the  amount 
of  37?.  18s.  3f/.  for  goods  sold  and  delivered,  full  particulars  of  which 
are  stated  in  paragraph  2  above,  which  amount  the  defendant  is 
willing  to  set-off  against  so  much  of  the  plaintiff's  claim  as  is  herein 
pleaded  to. 


No.  82. 

GrooDs  Sold  and  Delivered — Not  Equal  to  Sample. 

(^Defence  and  Counterclaim  to  No.  52.) 

1.  As  to  44?.,  part  of  the  moneys  claimed  in  this  action,  being  the 
price  of  forty-four  sacks  of  the  barley  mentioned  in  para.  3  of  the 
Statement  of  Claim,  the  defendants  have  since  action  paid  44?.  to 
the  plaintiff's  solicitors  under  an  order  made  in  this  action  on 
February  22nd,  1901. 

2.  As  to  the  residue  of  the  plaintiff's  claim  in  this  action,  the 
"defendants  say  the  said  barley  was  sold  to  them  by  sample  and 
the  plaintiff  warranted  and  undertook  that  the  same  was  equal 
to  sample,  and  was  and  should  be  properly  screened  and  well 
managed. 

3.  The  said  barley  was  not  equal  to  sample,  and  was  not  properly 
screened  or  well  managed,  and  thereby  was  and  is  of  less  value  to  the 
defendants. 

4.  The  defendants  bring  into  Coui-t  ?.,  and  say  that,  by 

reason  of  the  matters  hereinbefore  alleged,  and  after  deducting  the 
amount  of  the  defendant's  counterclaim,  the  same  is  sufficient  to 
satisfy  so  much  of  the  plaintiff's  claim  as  is  herein  pleaded  to. 

5.  And  by  way  of  set-off  and  counterclaim,  the  defendants  repeat 
the  allegations  contained  in  paras.  2,  3,  and  4  above,  and  claim 

alternatively   ?.    damages    for    the    plaintiff's    breaches    of 

warranty. 

[See  Precedent  No.  109.] 
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No.  83. 
Policy  of  Life  AssuRA^■cE. 

1.  In  the  month  of  July,  1900,  Joseph  Brown  (mentioned  In  the 
Statement  of  Claim,  and  hereinafter  called  "the  assured")  was 
desirous  to  effect  an  insurance  with  the  defendant  company,  and 
signed  and  delivered  to  them  a  declaration  in  writing,  dated  the 
5th  day  of  July,  1900,  which  he  agreed  should  be  the  basis  of  the 
contract  of  assurance  which  he  desired  to  effect  with  the  defendant 
company.  And  on  the  faith  of  the  statements  contained  in  the  said 
declaration  the  defendant  company  granted  him  the  policy  sued 
on,  No.  24,942.  In  the  said  declaration  the  assured  stated  that  hia 
age  next  birthday  was  69  years. 

2.  By  the  said  policy,  after  reciting  the  facts  in  the  last  paragraph 
mentioned,  and  that  satisfactory  evidence  of  the  statement  as  to  age 
had  to  be  furnished  to  the  directors,  the  defendant  company  cove- 
nanted to  pay  1,000^.  to  the  executors,  administrators,  or  assigns  of 
the  assured,  within  one  calendar  month  next  after  satisfactory  proof 
of  title  and  of  the  age  and  death  of  the  assured  should  have  been 
duly  furnished  to  the  directors  of  the  defendant  company. 

3.  No  satisfactory  proof  of  the  title  of  the  plaintiff  or  of  the  age  of 
the  assured  has  ever  been  furnished  to  the  directors  of  the  defendant 
company. 

4.  The  defendant  company  does  not  admit  that  the  plaintiff  is  the 
legal  personal  representative  of  the  assured. 

5.  It  was  a  condition  of  the  said  policy  that  all  persons  making 
claims  thereunder  must  give  satisfactory  proof  of  the  time  of  birth 
of  the  assured  and  of  their  title  to  receive  any  sum  due  under  the 
said  policy,  with  such  further  information  on  each  point  as  the 
directors  should  think  reasonable.  The  plaintiff  has  given  no 
satisfactory  proof  of  the  time  of  birth  of  the  assured,  or  of  her  title. 

6.  It  was  a  condition  of  the  said  policy  that  the  declaration, 
referred  to  in  paragraph  1  above,  should  form  the  basis  of  the  con- 
tract between  the  assured  and  the  defendant  company,  and  that  if 
the  said  declaration  was  not  in  all  respects  true,  the  said  policy 
should  be  void.  The  said  declaration  was  not  in  all  respects  true. 
The  age  of  the  assured,  on  his  next  birthday,  was  then  74,  and  not 
69  as  therein  stated  ;  and  the  said  policy  is  therefore  void. 

7.  The  said  policy  was  made  on  the  life  of  the  assured,  for  the 
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use  and  benefit  of  one  David  Dawson,  and  not  of  the  assured.  But 
the  name  of  the  said  David  Dawson  was  not  inserted  in  the  said 
policy,  as  is  required  by  sect.  2  of  the  statute  14  Geo.  III.  c.  48,  and 
the  defendant  company  will  therefore  object  that  the  said  policy  is 
illegal  and  void. 

8.  The  plaintiff  is  not  the  holder  of  the  said  policy.  She  is  not 
entitled  to  receive  the  moneys,  if  any,  which  the  defendant  company 
may  be  liable  to  pay  under  the  said  policy. 

No.  84. 

Rectification  of  an  Agreement. 

Defence  and  Counterclaim. 

Defence. 

1.  The  defendant  admits  that  on  May  2nd,  1899,  he  signed  a 
written  agreement  with  the  plaintiffs.  But  the  substance  of  such 
agreement  is  not  correctly  stated  in  paragraph  3  of  the  Statement  of 
Claim.     The  defendant  never  agreed  as  in  that  paragraph  alleged. 

2.  The  defendant  contends  that  on  the  true  construction  of  the 
said  written  agreement  the  plaintiffs  are  not  entitled  to  be  paid 
any  moneys  until  the  defendant  has  received  from  abroad  the 
proceeds  of  the  mines,  either  on  sale  or  from  workings,  sufficient 
for  such  payment.  The  defendant  has  never  yet  received  any  such 
proceeds. 

Counterclaim. 

3.  If,  however,  it  should  be  held  that  the  plaintiffs  are  entitled 
under  the  said  agreement  as  written  to  be  paid  any  moneys  b}"  the 
defendant  before  he  had  received  from  abroad  proceeds  of  the  said 
mines  sufficient  for  such  payment,  the  defendant  counterclaims  to 
have  the  said  agreement  rectified,  and  says  that  the  verbal  agree- 
ment between  the  plaintiffs  and  the  defendant  was  that  no  moneys 
should  be  payable  by  defendant  to  plaintiffs  until  he  had  received 
proceeds  of  the  mines  sufficient  for  payment  of  the  same.  The 
plaintiffs  acted  as  solicitors  for  both  parties  in  the  matter,  and 
prepared  the  said  written  agreement  as  a  record  of  the  said  verbal 
agreement ;  and  the  defendant  signed  the  said  agreement  in  the 
belief,  and  on  the  faith  of  a  representation  made  by  the  plaintiff's, 
that  it  contained  the  terms  of  the  said  verbal  agreement,  and  that 


434  PRECEDENTS. 

no  money  would  become  payable  by  him  to  the  plaintiffs  thereunder 
until  he  had  received  proceeds  of  the  mines  sufficient  for  such 
j)ayment. 

The  defendant  counterclaims  to  have  the  said  agreement  rectified. 
[See  Precedent  No.  110.] 

No.  85. 
Eescission  of  a  Contract — Accord  and  Satisfaction. 

1 .  The  defendant  admits  that  he  entered  into  a  contract  with  the 
plaintiffs  on  June  14th,  1901,  and  that  the  pui-port  thereof  is  cor- 
rectly stated  in  paragraph  1  of  the  Statement  of  Claim.  But  prior 
to  August  21st,  1901,  and  before  any  breach  by  defendant  of  the 
said  contract,  the  plaintiffs  and  defendant  mutually  agreed  to  rescind 
the  said  contract,  and  to  substitute  a  fresh  agreement  therefor. 

2.  The  terms  of  the  said  substituted  agreement  were  reduced  to 
writing  on  August  21st,  1901,  and  signed  by  the  defendant;  and  the 
defendant  thereby  agreed  to  pay  to  the  plaintiffs  300/.  in  cash,  and 
also  to  give  them  four  promissory  notes  for  the  remainder  of  the  said 
purchase-money,  and  the  plaintiffs  agreed  to  accept  the  said  cash 
and  notes  in  full  satisfaction  and  discharge  of  their  rights  under  the 
said  contract. 

3.  On  August  27th,  1901,  the  defendant  paid  the  plaintiffs  the 
sum  of  300/.,  and  handed  to  them  the  said  notes,  and  the  said  cash 
and  notes  respective!}-  were  accepted  by  the  plaintiffs  as  the  due  per- 
formance and  in  full  satisfaction  and  discharge  of  the  said  agreement 
of  August  21st.     The  said  notes  are  stiU  outstanding. 

4.  The  defendant  admits  that  he  paid  the  sum  of  300/.  to  the 
plaintiffs,  but  denies  that  he  did  so  in  pursuance  of  the  said  contract 
of  June  14th.  Such  payment  was  made  in  performance  of  the  said 
agreement  of  August  21st. 

No.  86. 
Work  and  Labour  Done  and  Materials  Supplied — Interest. 

1 .  The  plaintiff  never  did  any  of  the  work  or  labour,  or  provided 
any  of  the  materials,  specified  in  the  Statement  of  Claim. 

2.  None  of  the  said  work  or  labour  was  done,  nor  were  any  of  the 
said  materials  supplied,  for  or  to  the  defendant  or  at  his  request. 

3.  The  defendant  never  agreed  to  pay  the  plaintiff   the  prices 
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cliarged  for  the  said  work,  labour  and  materials,  or  any  other  prices. 
The  prices  charged  by  the  plaintiff  are  unreasonable  and  exorbitant. 

4.  The  defendant  never  agreed  to  pay  the  plaintiff  any  interest  on 
the  sum  of  217/.  3s.  Ad.,  or  on  any  other  sum. 

5.  The  defendant  -will  object  that  no  facts  are  disclosed  in  the 
Statement  of  Claim  which  entitles  the  j)laintiff  to  any  interest. 

No.  87. 

Points  of  Defence  in  a  Commercial  Case. 

{^Defence  to  No.  60.) 

1.  The  lay  days  did  not  begin  till  June  10th,  1902,  when  the  ship 
got  into  a  loading  berth  in  the  Avonmouth  Dock,  and  expired  on 
June  20th. 


(ii)  In  Actions  of  Toet. 

No.  88. 

Fraudulent  Misrepresentation. 

1.  Neither  defendant  ever  made  any  of  the  representations  alleged 
in  the  Statement  of  Claim. 

2.  No  one  of  the  said  alleged  representations  was  false  in  fact ; 
no  one  of  them  was  false  to  the  knowledge  of  either  of  the  defen- 
dants ;  no  one  of  them  was  made  fraudulently  or  recklessly  or  without 
caring  whether  the  same  was  true  or  false. 

3.  The  plaintiff  was  not  induced  by  any  of  the  alleged  represen- 
tations to  buy  the  goodwill,  tenancy,  and  licence  of  the  Duke  of 
York  Tavern.  The  plaintiff  ascertained  for  himself  the  value  and 
extent  of  the  business  done  at  the  said  tavern,  and  the  class  of 
customers  using  the  same.  He  himself  examined  the  books  and 
visited  the  said  tavern  before  he  agreed  to  purchase  the  same,  and 
he  made  the  said  purchase  in  reliance  upon  his  own  judgment  and 
the  result  of  his  own  inquiries  and  investigations,  and  not  iipon 
any  statement  or  representation  made  by  the  defendants  or  either 
of  them. 

4.  The  plaintiff  has  not  suffered  the  alleged  or  any  damage  by 
reason  of  any  act  or  default  of  either  of  the  defendants.  The 
defendants  will  object  that  the  damage  claimed  is  too  remote. 
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No.  89. 

IXFEINGEMENT  OF  COPYRIGHT. 

1 .  The  plaintiff  is  not  the  author  of  the  so-called  chart. 

2.  The  plaintiff  did  not  after  publication,  or  at  any  other  time, 
register  the  said  chart  at  Stationers'  Hall. 

3.  The  registration,  if  any,  is  invalid. 

4.  The  said  chart  is  not  the  subject  of  copyright. 

5.  The  defendant  has  not  infringed  the  plaintiff's  copyright, 
if  any. 

6.  Notice  of  objections  is  delivered  herewith,  pursuant  to  the 
statute  5  &  6  Yict.  c.  45,  s.  16. 

No.  90. 
Notice  of  Objections. 

{Delivered  loith  the  Defence  pursuant  to  the  statute  5  ^"  6  Vict.  c.  45, 

s.  16.) 

The  following  are  the  objections  ujion  which  the  defendant  intends 
to  rely  : — 

1.  The  so-called  chart  is  not  an  original  work  of  the  plaintiff's; 
he  is  not  the  first  author  or  inventor  of  it.  Similar  charts  showing 
the  results  of  the  May  races  have  been  published  in  Cambridge  every 
May  Term  since  1853. 

2.  The  so-called  chart  is  not  the  subject  of  copyright.  It  is  not 
a  literary  composition.  It  is  merely  a  j)ictorial  method  of  stating 
certain  items  of  news  about  the  boat-races  which  were  already  common 
property. 

3.  The  so-called  chart  was  never  duly  entered  or  registered  at 
Stationers'  Hall  as  required  by  statute,  and  the  plaintiff  can  main- 
tain no  action  for  infringement  of  copyright  in  respect  thereof, 
inasmuch  as — 

(a)  Tlie  registration,  if  made,  was  made  before  the  publication  of 

the  said  chart,  viz.,  on  May  21st,  1902. 

(b)  The  said  chart  was  first  published  on  May  24th,  1902,  and 

not  on  May  21st,  1902,  which  is  wrongly  entered  as  the  date 
of  first  publication  in  the  registry  book  of  the  Stationers' 
Company. 
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No.  91. 

Infringement  of  a  Patent. 

{Defence  to  No.  63.) 

1 .  The  defendants  have  not  infringed  any  letters  patent. 

2.  The  said  alleged  invention  is  not  new. 

3.  The  said  alleged  invention  is  not  the  jiroper  subject-matter  of 
letters  patent. 

4.  The  plaintiff  is  not  the  first  and  true  inventor  of  the  said 
alleged  invention. 

5.  The  said  alleged  invention  is  not  useful. 

6.  The  plaintiff's  final  specification  describes  and  claims  an 
invention  larger  than  and  different  from  the  invention  the  nature 
of  which  is  disclosed  in  the  provisional  specification. 

7.  Particulars  of  objections  are  delivered  herewith,  pursuant  to 
the  statute  in  that  case  made  and  provided. 

No.  92. 

Particulars  of  Objections. 

(^Delivered  ivith  the  Defence  pursuant  to  the  statute  46  ^-  47  Vict.  c.  57, 

s.  29.) 
The  following  are  the  particulars  of  the  objections  upon  which  the 
defendants  intend  to  rely : 

1.  The  plaintiff  is  not  the  first  and  true  inventor  of  the  said 
alleged  invention. 

2.  The  said  alleged  invention  is  not  new. 

(i)  The  said  alleged  invention  had  been  published  in  this  realm 
prior  to  the  date  of  the  said  letters  patent  in  the  specifications 
of  the  following  patents  : — 

(a)  Brown  and  Singleton,  No.  9815  of  1865. 

(b)  Orme,  No.  3904  of  1877. 

(c)  Gray  and  Timnicliffe.  No.  982  of  1886. 

The  defendants  rely  on  *lines  10 — 17  on  page  2  of  (a),  on  lines  8 — 12  of 
page  3  of  (b),  and  on  the  whole  of  (e),  as  anticipating  the  second  and  third 
claims  in  the  specification  of  the  plaintiff's  letters  patent. 

(ii)  The  said  alleged  invention  claimed  in  the  first  claim  of  the 
specification  of  the  plaintiff's  letters  patent  had,  prior  to  the 

*  Lines  and  pages  must  be  specified,  if  special  portions  be  relied  on. 
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date  of  the  said  letters  patent,  teen  pubKshed  in  this  realm 
in  the  following  books  : — 

(d)  "Light   and    Heat,"    by    Joseph    Addison,  published  in    1891    by 

Macmillan  &  Co.,  of  Bedford  Street,  Covent  Garden,  W.C. 

The  parts  relied  on  are  the  descriptive  matter  on  page  12  and  the 
illustrated  designs  No.  6  on  page  13,  and  No.  128  on  page  92. 

\_Spccifij  all  other  publications  on  xchicli  the  defendants  rely,  giving  in  each 
case  the  name  of  the  book  and  of  the  author,  and  the  name  and  address  of  the 
publisher.'] 

(iii)  The  said  alleged  invention  claimed  in  the  first  claim  in  the 
specification  of  the  plaintiff's  letters  patent  had  been  pub- 
lished in  this  realm  prior  to  the  date  of  the  said  letters  patent 
by  the  manufacture,  use  and  sale  of  \_specify  anticipatory 
articles]  by  the  several  persons,  at  the  several  places,  and  at 
the  several  dates,  hereinafter  set  out : — 

(e)  By  A.  B.  \_name  of  prior  user]  of  [address  where  user  took  place]  for 

the  past  six  years  and  their  predecessors  in  business  \_name  of 
predecessor]  for  many  years  previously. 

(f )  C.  D.  of for  the  past  nine  years. 

(o-)  The  said  alleged  inventions  claimed  in  the  second  and  third  claims 
of  the  specification  of  the  plaintiff's  letters  patent  have  also  been 
anticipated  by  the  common  general  use  of  the  trade  for  many  years 
prior  to  the  date  of  the  plaintiff's  letters  patent. 

3.  The  said  alleged  invention  is  not  the  subject-matter  of  letters 
patent. 

The  defendants  intend  to  rely  hereunder  upon  all  prior  publica- 
tions set  out  in  the  preceding  paragraphs,  and  to  allege  that  in  none 
of  the  claims  in  the  plaintiff's  letters  patent  is  there  any  patentable 
improvement  upon  existing  prior  knowledge. 

4.  The  final  specification  of  the  plaintiff's  letters  patent  describes 
and  claims  in  its  second  and  third  claims  inventions  which  are  not 
included,  and  the  nature  of  which  is  not  defined,  in  the  provisional 
specification. 

No.  93. 

Liability  of  a  Lighterman. 

{Defence  to  No.  65.) 

1.  The  defendants  at  all  dates  mentioned  in  the  Statement  of 
Claim  were  and  now  are  warehousemen  and  wharfingers,  but  they 
were  not  and  are  not  lightermen  as  alleged,  and  did  not  enter  into 
any  contract  as  such. 

2.  The  defendants  never  agreed  to  tranship  or  carry,  or  to  land 
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or  wareliouse,  any  of  the  goods  mentioned  in  the  Statement  of  Claim 
upon  the  terms  therein  alleged,  or  for  reAvard,  or  at  all. 

3.  The  defendants  deny  each  and  every  allegation  contained  in 
paragraphs  3,  4,  and  6  of  the  Statement  of  Claim. 

4.  The  defendants  did  not,  nor  did  their  servants  or  agents, 
negligently  or  carelessly  navigate,  moor,  or  keep  the  said  lighter, 
or  do  any  act,  or  omit  anything,  which  caused  damage  to  the 
plaintiff. 

5.  If  the  said  goods  were  sliipped  on  board  the  said  lighter,  she 
was  at  such  time  tight,  staunch  and  strong,  and  in  every  way 
suitable  and  reasonably  fit  for  the  loading  and  carriage  of  the  said 
goods.  But  the  defendants  never  warranted,  as  alleged  in  para- 
graph 5  of  the  Statement  of  Claim,  or  at  all.  No  damage  was 
caused  to  any  of  the  said  goods  by  reason  of  the  breach  of  any 
warranty. 

6.  Alternatively,  the  defendants  say  that  if  they  agreed  to  tranship 
and  carry  the  said  goods  for  reward  or  at  all,  or  if  they  shipped  any 
of  the  plaintiff's  goods  on  board  the  said  lighter,  they  did  so  upon 
the  terms  that  they  should  not  be  liable  for  any  loss  or  damage  to 
the  said  goods,  except  loss  or  damage  arising  from  the  negligence  or 
wilful  acts  of  themselves  or  their  servants,  and  that  the  alleged  loss 
or  damagre  was  not  so  caused. 


No.  94. 
Libel. 

1.  The  defendants  are  the  proprietors  of  a  weekly  newspaper 
called  the  "  Stock  Exchange." 

2.  The  defendants  admit  that  they  printed  and  published  in  their 
said  newspaper  the  words  set  out  in  paragraph  3  of  the  Statement 
of  Claim,  but  deny  that  they  did  so  with  any  of  the  meanings  in  the 
said  paragraph  alleged.  The  said  words  are  incapable  of  the  said 
alleged  meanings  or  any  other  defamatory  or  actionable  meaning. 

3.  The  said  words  without  the  said  alleged  meanings  are  no  libel. 

4.  The  said  words  are  part  of  a  fair  and  accurate  rejiort  of  a 

judicial  proceeding,  viz.,  an  action  tried  before  Mr.  Justice 

on  ,  in  which  A.  B.  was  plaintiff  and  C.  D.  defendant,  and 

were  published  by  the  defendants  bo7id  fide  for  the  information  of 
the  public,   and  in  the  usual  course  of  their  business  as  public 
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journalists,  and  -without  any  malice  towards  the  plaintiff,  and  are 
therefore  privileged. 

5.  The  said  words  are  fair  and  bond  fide  comment  on  matters  of 
public  interest,  namely,  the  said  judicial  proceeding  and  the  pi-omotion 
and  registration  of  the  J.  B.  E.  Co.,  and  were  published  by  the 
defendants  bond  fide  for  the  benefit  of  the  public  and  without  any 
malice  towards  the  plaintiff. 

6.  The  said  words  without  the  said  alleged  meanings  and  according 
to  their  natural  and  ordinary  signification  are  true  in  substance  and 
in  fact. 

No.  95. 

Libel. 

1.  The  defendant  admits  that  he  ]3rinted  and  published  in  his 
newspaper  the  words  set  out  in  paragraph  2  of  the  Statement  of 
Claim,  but  he  denies  that  he  published  them  with  any  of  the 
meanings  in  the  said  paragraph  alleged,  or  with  any  defamatory 
meaning. 

2.  In  so  far  as  the  said  words  consist  of  allegations  of  fact,  they 
are  true  in  substance  and  in  fact ;  in  so  far  as  they  consist  of  expres- 
sions of  opinion,  they  are  fair  comments  made  in  good  faith  and 
without  malice  upon  the  said  facts,  which  are  matters  of  public 
interest.* 

No.  96. 

Libel — Apology  and  Payment  into  Court. 

The  defendant  admits  that  she  wrote  and  published  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.  She  denies  that  they 
bear  the  meanings  alleged  in  the  said  paragraph,  but  she  admits  that 
they  are  libellous  in  their  natural  signification,  and  that  they  refer 
to  the  plaintiff.  She  has,  since  action  brought,  tendered  to  the 
plaintiff  a  full  apology  for  her  publication  of  the  said  words,  and  has 
also  offered  to  pay  a  sum  of  money  to  the  plaintiff  for  damages  and 
costs.  And  the  defendant  now  repeats  such  apology,  and  expresses 
her  sincere  regret  for  such  publication.  She  unreservedly  withdraws 
all  imputation  on  the  plaintiff's  character,  and  brings  into  Court 

*  This  form  of  pleading  was  approved  by  the  Divisional  Court  in  Lord 
Fcnrhyn  v.  The  Licensed  Victuallers^  Mirror,  7  Times  L.  E.  1  (Mathew  and 
Grantham,  JJ.). 
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the  sum  of  5^.  5s.,  and  says  that  the  same,  together  with  such 
apology,  is  sufficient  to  satisfy  the  plaintiff's  claim  in  this  action  in 
respect  of  the  said  words  without  the  said  alleged  meanings,  which 
are  denied. 

[N.B. — A  defendant  may  deny  the  huiueiido  and  yet  pay  money  into 
Court,  provided  it  is  made  clear  that  the  money  is  paid  into  Court,  m 
respect  of  the  words  without  the  innuendo,  which  is  denied.  Mackay  v. 
Manchester  Press  Co.,  54  /.  P.  22  ;  6  Ti7nes  L.  R.  16,  ante,  p.  227.] 


No.  97. 
Libel — ^Notice  in  Mitigation  of  Damages. 

Particulars. 

{Delivered pursuant  to  Order  XXXVI.  r.  37.) 

Take  notice,  that  at  the  trial  of  this  action  the  defendant  intends 
to  give  the  following  matters  in  evidence  with  a  view  to  mitigation 
of  damages : — 

1.  On  August  10th,  1901,  before  the  publication  of  the  letter  set 
out  in  paragraph  4  of  the  Statement  of  Claim,  the  plaintiff  wrote 

and  caused  to  he  printed  and  published  in  the County  Gazette 

an  anonymous  letter  with  regard  to  the  matters  mentioned  in  para- 
graph 2  of  the  Statement  of  Claim,  in  which  he  commended  his 
own  conduct,  and  then  referred  to  the  defendant  in  the  following 
words  : — 

\_Set  out  so  much  of  the  anonymous  letter  as  attacTied  the  defe7idant.~\ 

2.  It  was  in  reply  to  the  attack  made  on  the  defendant  by  this 
anonjTnous  letter  that  the  defendant  wrote  the  words  set  out  in 
paragraph  4  of  the  Statement  of  Claim,  which  the  plaintiff  alleges 
to  be  a  Hbel  upon  him. 

Dated  the day  of ,  1902. 

Yours,  &c., 

A.  B.,  of , 


Defendant's  SoKcitor. 


To  the  Plaintiff,  and 
Messrs.  C.  and  D., 

his  Solicitors  or  Agents. 


O.P.  G  G 
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No.  98. 
Eeplevin — Rent  in  Arrear. 
The  plaintiff  held,  and  still  holds,  the  said  premises  as  tenant  to 
one  J.  S.,  at  the  yearly  rent  of  300/.,  payable  quarterly.  On 
August  7th,  1901,  150/.  of  the  said  rent  was  and  still  is  due  and  in 
arrear  from  the  plaintiff  to  the  said  J.  S.,  who  thereupon  appointed 
the  defendant  his  baihff  to  distrain  on  the  goods  upon  the  said 
premises  for  the  said  arrears  of  rent.  And  the  defendant  accord- 
ingly took  the  goods  mentioned  in  the  plaintiff's  particulars  as  a 
distress  for  the  said  rent. 

No.  99. 

Replevin — Cattle  Damage  Feasant. 

On  July  9th,  1902,  the  defendant  was  in  occupation  of  a  certain 
field  as  tenant  to  Sir  J.  H. ;  and  the  said  cattle  were  wrongfully 
straying  in  the  said  field,  and  doing  damage  there ;  wherefore  the 
defendant  distrained  them  in  the  said  field. 

No.  100. 
Slander. 

1.  The  defendant  never  spoke  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim. 

2.  The  defendant  never  spoke  or  published  the  said  words  with 
the  meaning  in  the  said  paragraph  alleged.  The  said  words  are 
incapable  of  the  said  meaning  or  of  any  other  defamatory  or 
actionable  meaning. 

3.  The  defendant  never  spoke  or  published  the  said  words  of  the 
plaintiff  in  relation  to  his  trade,  &c.  \_Folloio  the  exact  loords  of  the 
Statement  of  Clahn.']     The  plaintiff  is  not  a . 

4.  The  defendant  will  object  that  the  said  words  are  not  action- 
able without  proof  of  special  damage,  and  that  none  is  alleged 
{^or,  and  that  the  special  damage  alleged  is  too  remote  and  is  not 
sufficient  in  law  to  sustain  the  action). 

No.  101. 
Slander — Vulgar  Abuse. 
1.  The  defendant  admits  that  he  spoke  and  published  the  words 
set  out  in  paragraphs  2  and  3  of  the  Statement  of  Claim,  but  denies 
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that  ho  .spoko  or  published  them  with  tlie  meanings  in  the  said 
paragraphs  alleged. 

2.  The  said  words  are  merely  vulgar  abuse,  and  were  uttered  by 
the  defendant  in  anger,  as  all  who  heard  the  words  were  well  aware ; 
they  were  not  intended  or  understood  to  convey  any  specific  charge 
or  imputation  against  the  plaintiff. 

3.  The  said  words  are  incapable  of  any  of  the  said  meanings,  or 
of  any  other  actionable  or  defamatory  meaning. 

4.  The  defendant  wiU  object  that  the  said  words  (taken  either  by 
themselves  or  with  any  innuendo  of  which  they  are  capable)  are 
not  actionable  without  proof  of  si)ecial  damage,  and  that  none  is 
alleged. 


(iii)  In  an  Action  for  the  Eecovery  of  Land. 

No.  102. 

Ejectment  of  a  Tenant. 

{Defence  and  Counterclaim  to  No.   38.) 

1 .  The  defendant  is  in  jDossession  of  the  premises  mentioned  in  the 
Statement  of  Claim. 

2.  The  defendant  denies  that  he  ever  was  tenant  at  will  to  the 
plaintiff  of  the  said  premises.  But  before  the  determination  of 
such  tenancy,  if  any,  the  plaintiff,  by  writing  dated  October  3rd, 
1899,  agreed  to  grant*  to  the  defendant  a  lease  of  the  said  jDremises 
at  the  yearly  rent  of  120^.  for  the  term  of  twenty-one  years,  com- 
mencing December  25th,  1899;  and  on  that  date  the  defendant's 
tenancy  at  will,  if  any,  determined,  and  he  has  since  that  date  been 
and  still  is  in  possession  of  the  said  premises  imder  the  said 
agreement. 

And  the  defendant  counterclaims  to  have  the  said  agreement 
specifically  performed,  and  to  have  a  lease  granted  to  him  in 
accordance  therewith. 

[See  Precedent  No.  111.] 


*  This  must  bo  specially  pleaded  altliough  the  defendant  is  in  possession, 
because  it  is  a  purely  equitable  defence.     See  ante,  p.  212. 

G  G  2 
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(iv)  Notices  of  Special  Defences  in  Actions  for 
Trial  without  Pleadings. 

[Althougli  pleadings  may  have  been  dispensed  with,  it  is  still  in 
some  cases  necessary  in  these  actions  for  the  defendant  to  give 
notice  of  certain  defences  (Order  XVIIIa.  r.  5;  ante,  p.  61). 
Such  notice  may  be  in  the  following  form  : — ] 

No.  103. 

Notice  of  Set-off  or  Counterclaim. 

(^Heading  in  the  Action.) 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this 
action  to  claim  a  set-off  [or  {and)  to  set  up  a  counterclaim]  on  the 
following  grounds : — 

1.   \_State  the  nature  of  the  cross-claim.^ 

2. 

Pariictilars. 


A.  B., 

Defendant's  Solicitor. 

Dated  this day  of ,  19     . 

To  the  Plaintiff,  or 

Messrs.  X.  and  Y., 
his  Solicitors. 

Notice  of  Special  Defence. 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this 
action  to  give  in  evidence  and  rely  upon  the  following  ground  of 
defence : — 

No.  104. 

Infancy. 

The  defendant  was  an  infant  within  the  age  of  twenty-one  years 
when  the  alleged  contract  [or  promise]  was  made.  He  was  born 
at ,  in  the  county  of ,  on . 
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No.  105. 
Coverture. 

The  defendant  is  now  \_or,  she  was,  at  the  time  when  the  sup- 
posed claim  arose,  or  the  supposed  contract  or  agreement  was  made] 

the  wife  of ,  of .     She  was  married  to  him  at , 

in  the  county  of ,  on  the day  of .     Ho  resides 

•at ,  in  the  county  of . 

No.  106. 
Fraud. 
The  defendant  was  induced  to  make  the  alleged  jiromise  [or  agree- 
ment, or  to  accept,  or  indorse  the  said  bill  of  exchange,  or  to  make 
the  said  promissory  note,  or  to  execute  the  alleged  deed,  or  to  con- 
tract the  alleged  debt]  by  the  fraud  of  the  plaintiff,  of  which  the 
following  are  the  particulars : — 

[Here  add  particulars  of  the  alleged  fraud.  \ 

No.  107. 

Statute  of  Limitations. 

The  plaintiff's   claim  is  barred  by  the  Statute  of  Limitations 

(21  Jac.  I.  c.  16)  [or,  if  a  specialty  debt,  3  &  4  Will.  IV.  c.  42  ;  or, 

in  an  action  for  the  recovery  of  land,  by  the  Real  Property  Limitation 

Act,*  1874]. 

No.  108. 
Bankruptcy  or  Composition. 
The  defendant  is  a  discharged  bankrupt.     He  obtained  his  order 

of  discharge  from  the  [name  the  Court~\  on  the day  of . 

Or, 
The   defendant  was   discharged   by  composition   or  scheme   of 
arrangement  pursuant  to  sect.  18  of  the  Bankruj)tcy  Act,  1883,  on 

the day  of . 

A.  B., 
Defendant's  Solicitor. 

Dated  the day  of ,  19 — . 

To  the  Plaintiff,  or 

Messrs.  X.  and  Y., 
his  Solicitors. 

*  As  there  are  no  pleadings,  Order  XXI.  r.  21,  does  not  apply. 
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v.— REPLIES,  &c. 

No.  109. 

Goods  Sold  and  Delivered — Not  equal  to  Sample. 

{Reply  and  Defence  to  Counterclaim  No.  82.) 

1.  The  plaintiff  admits  that  the  defendants  have  paid  44/.  to  the 

plaintiff's  solicitors,  and  have  brought 1,  into  Court  as  alleged. 

Save  as  aforesaid,  he  joins  issue  with  the  defendants  upon  their 
Defence. 

2.  In  answer  to  the  Counterclaim,  the  plaintiff  denies  that  the 
said  barley  was  sold  by  sample  as  alleged.  All  the  said  barley  was- 
bought  by  the  defendants  in  bulk  after  inspecting  the  same  upon 
the  plaintiff's  premises.  The  plaintiff  never  warranted  or  under- 
took that  it  was  equal  to  any  sample  or  was  or  should  be  properly 
screened  or  well-managed. 

3.  If  the  said  sale  was  by  sample,  wliich  the  plaintiff  denies,  the 
said  barley  was  equal  to  the  sample,  and  was  properly  screened  and 
well-managed. 

No.  110. 

Rectification  of  an  Agreement. 

{Reply  and  Defence  to  Counterclaim  No.  84.) 

1.  The  plaintiffs  join  issue  with  the  defendant  on  his  Defence. 

2.  As  to  the  Counterclaim,  the  jilaintiffs  will  object  that  on  the 
facts  therein  alleged  the  defendant  is  not  entitled  to  have  the  said 
agreement  rectified. 

3.  The  plaintiffs  never  agreed  as  alleged.  The  said  written 
agreement  truly  represents,  and  contains,  and  is,  the  only  agreement 
made  between  the  plaintiffs  and  the  defendant,  as  the  defendant 
always  well  knew. 

4.  The  plaintiffs  never  represented  as  alleged.  They  made  no- 
representation  at  all  with  regard  to  the  terms  of  the  said  written! 
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agreement,  nor  was  the  said  written  agreement  prepared  as  a  record 
of  any  verbal  agreement.  The  defendant  read  over  the  said 
written  agreement,  assented  to  it,  and  signed  it  of  his  own  free  will, 
and  not  in  the  belief  or  on  the  faith  of  any  representation  by  the 
plaintiffs  or  either  of  them. 

5.  The  plaintiffs  will  object  that  parol  evidence  is  inadmissible  to 
vary  the  said  written  agreement,  and  wiU  also  rely  on  sect.  4  of  the 
Statute  of  Frauds. 

No.  111. 

Ejectment  of  a  Tenant. 

{^Reply  and  Defence  to  Counterclaim  No.  102.) 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  his  Defence. 

2.  And  as  to  the  Counterclaim,  the  plaintiff  denies  that  he  ever 
agreed  as  therein  alleged. 

3.  There  is  no  memorandum  of  any  such  agreement  su£G[cient  to 
satisfy  the  Statute  of  Frauds. 

4.  If  the  plaintiff  ever  agreed  to  grant  the  defendant  a  lease  of 
the  said  premises,  which  he  denies,  such  agreement  provides  that  the 
lease  should  contain  a  condition  by  which  it  would  determine  if 
the  defendant  became  bankrupt.  The  defendant  was  adjudicated  a 
bankrupt  on  December  23rd,  1899.*-' 

No.  112. 
Rejoinder. 

1.  The  defendant  joins  issue  with  the  plaintiff  on  paragraphs  2,  3, 
and  4  of  his  Defence  to  the  Counterclaim. 

2.  And  in  further  answer  to  paragraph  3  thereof,  the  defendant 
says  \Jiere  set  out  the  facts  on  ivhich  the  defendant  relies,  as  a^nounting 
to  part  performance^. 

*  The  defendant's  bankruptcy  affords  a  good  defence  to  the  Counterclaim 
because  a  Court  of  equity  will  not  decree  specific  performance  of  an  agreement 
to  grant  a  lease  in  cases  where  it  would  be  useless  to  do  so.  Here,  if  the  Court 
ordered  a  lease  to  be  granted,  the  plaintiff  could  at  once  forfeit  it  and  re-enter 
by  reason  of  the  bankruptcy.  And  sect.  14  of  the  Conveyancing  Act,  ISSl,  does 
not  apply  to  such  a  case. 
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VI.— DISCOVERY. 

No.  113. 

Affidavit  as  to  Documents. 

(^Heading  similar  to  that  in  Precedent  No.  1.) 

I,  John  Jones  of  ,  in  the  county  of  ,  the  above- 
named  defendant,  make  oath  and  say  as  follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  action  set  forth  in  the  first  and  second 
parts  of  the  First  Schedule  hereto. 

2.  I  object  to  produce  any  of  the  documents  which  are  tied  up  in 
the  bundle  marked  A.  mentioned  in  the  second  part  of  the  First 
Schedule  hereto,  on  the  ground  that  they  all  relate  solely  to  my 
case  and  do  not  relate  to  the  plaintifi's  case  or  tend  to  support  it,  or 
to  impeach  my  case,  wherefore  I  say  they  are  privileged  from  pro- 
duction.*' 

3.  I  also  object  to  produce  the  analysis  and  report  mentioned  in 
the  second  part  of  the  First  Schedule  hereto,  on  the  ground  that  it 
was  made  and  came  into  existence  for  the  use  of  my  soKcitor  in  this 
action,  and  as  evidence  and  information  as  to  how  evidence  could  be 
obtained,  and  otherwise  for  the  use  of  the  said  solicitor  to  enable 
him  to  conduct  my  defence  in  this  action,  and  to  advise  me  in  refer- 
ence thereto.  It  was  prepared  by  the  direction  of  my  solicitor  for 
his  own  use  in  anticipation  of  litigation  and  in  the  conduct  of  this 
action,  and  for  no  other  purpose  whatever  ;  wherefore  I  say  that  it  is 
privileged  from  production.! 

*  This  was  held  a  sufficient  claim  of  privilege  in  Budden  v.  Wilkinson,  (1893) 
2  Q.  B.  432  ;  Frankenstein  v.  Gavin,  (1897)  2  Q.  B.  62 ;  and  in  3[ilbank  v. 
Milbank,  (1900)  1  Ch.  376.  In  an  action  for  recovery  of  land,  or  for  a  declara- 
tion of  title,  the  defendant  may  omit  the  statement  that  the  documents  do  not 
impeach  his  case  {Morris  v.  Edwards,  15  App.  Cas.  309  ;  Att.-Gen.  v.  Newcastle- 
upon-Tyne,  (1899)  2  Q.  B.  478). 

t  This  was  held  sufficient  in  Collins  v.  London  General  Omnibus  Co.,  63  L.  J. 
Q.  B.  428  ;  68  L.  T.  831. 
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4.  1  object  to  produce  all  the  oilier  documents  set  forth  in  the 
second  part  of  the  First  Schedule  hereto,  on  the  ground  that  they  are 
privileged.  They  consist  of  professional  communications  of  a  con- 
fidential character  made  to  me  by  my  legal  ad\i8ors  for  the  purpose 
of  giving  me  legal  advice,  cases  for  the  opinion  of  counsel,  opinions 
of  counsel  and  instructions  to  counsel  prepared  and  given  in  antici- 
pation of  and  during  the  progress  of  this  action,  letters  and  coi^ies 
of  letters  passing  between  me  and  my  solicitor  and  between  my 
solicitor  and  third  j^ersons  either  in  anticipation  of  or  during  this 
action,  and  drafts  and  memoranda  made  by  my  counsel  and  solicitor 
for  the  purpose  of  this  action. 

5.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  action  set  forth 
in  the  Second  Schedule  hereto. 

6.  The  last-mentioned  documents  were  last  in  my  possession  in 
the  month  of  October,  1901,  when  I  forwarded  the  first  of  them 
(No.  38)  to  the  jilaintiif,  and  the  remaining  three  to  the  Editor  of 
The Observer. 

7.  According  to  the  best  of  my  knowledge,  information  and  beKef, 
I  have  not  now,  and  never  have  had,  in  my  possession,  custody  or 
power,  or  in  the  possession,  custody  or  power  of  my  solicitors  or 
agents,  solicitor  or  agent,  or  in  the  possession,  custody  or  power  of 
any  other  persons  or  person  on  my  behalf,  any  deed,  account,  book  of 
account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing,  or 
any  copy  of,  or  extract  from,  any  such  document  or  any  other 
document  whatsoever,  relating  to  the  matters  in  question  in  this 
action  or  any  of  them,  or  wherein  any  entry  has  been  made  relative 
to  such  matters  or  any  of  them,  other  than  and  except  the  documents 
set  forth  in  the  said  First  and  Second  Schedules  hereto. 


FIRST  SCHEDLXE. 
Part  I. 

Oeiqinals. 

1.  Letter  from  plaintiff  to  defendant,  dated  Januaiy  'list,  1901. 

2.  Letter  from  plaintiff's  solicitor  to  defendant,  dated  June  5th,  1901. 

3.  Letter  from  plaintiff  to  defendant,  dated  Octoter  6th,  1901. 

4.  The Observer  ;  issue  for  October  13tb,  1901. 
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Copies. 

5.  Letter  from  defendant  to  plaintiff,  dated  October  4th,  1901. 

6.  Inventory  and  valuation  made  by  John  Smith,  on  October  30th,  1901. 


Part  II. 

9 — 36.  Certain  documents,  numbered  9  to  36  inclusive,  which  are  tied  up  in  a 
bundle  marked  A.  and  initialled  by  the  deponent  John  Jones.* 

37.  An  analysis  and  report  made  by  Professor on  or  about  November  23rd, 

1901,  and  forwarded  by  him  to  my  solicitor  on  November  24th,  1901,  for 
his  use  in  this  action. 

Cases  for  the  opinion  of  counsel,  opinions  of  counsel  and  instructions 
to  counsel  prepared  and  given  in  anticipation  of  and  during  the  progress- 
of  this  action. 

SECOND  SCHEDULE. 

38.  Letter  written  and  sent  by  me  to  the  plaintiff  on  October  4th,  1901. 

39.  Copy  of  same. 

40.  Copy  reply  of  the  plaintiff  to  that  letter  dated  October  6th,  1901. 

41.  Letter  written  and  sent  by  me  to  the  editor  of  The Observer  on 

October  8th,  1901,  with  the  two  copies  just  mentioned,  all  three  of  which 
were  inserted  by  him  in  the  issue  of  that  paper  for  October  13th,  1901. 

Sworn  by  the  above-named  Jolm  Jones,  at  1,  Clement's  \ 

Inn,   Strand,  in  the  County  of  Middlesex,  this  >  John  Jones. 
17th  day  of  May,  1902,  ) 

Before  me, 

W.  A.  S. 
A  Commissioner  to  administer  Oaths  in  the  Supreme 
Court  of  Judicature  in  England. 


No.  114. 

Interrogatories  in  an  Action  for  Dilapidations. 

1 .  Do  you  allege  that  the  premises  mentioned  in  the  Statement 
of  Claim  are  now  in  good  and  tenantable  repair  ?  If  nay,  set  out 
a  full  list  of  all  defects  of  repair  which  you  admit  now  exist.     Do 

*  Any  description  is  sufficient  which  identifies  the  documents  sufficiently  to 
enable  the  Court  to  enforce  production,  if  it  should  see  fit  to  order  it.  (Taylor 
v.  Batten,  4  Q.  B.  D.  85;  Bewicke  v.  Graham,  7  Q.  B.  D.  400;  Morris  v. 
Edwards,  15  App.  Cas.  309;  Budden  v.  Wilkinson,  (1893)  2  Q.  B.  432;  and 
Milbank  v.  Milbank,  (1900)  1  Ch.  376.) 
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you  allege  that  any  and  wliich  of  such  defects  existed  at  the  date 
of  the  demise  of  the  said  premises  to  you  ? 

2.  Is  not  Mr.  A.  inspector  of  nuisances  for  the  horough  of  T.  ? 
Did  he  not  visit  and  inspect  the  premises,  and  when  ?  Did  he  not 
report  thereon?  If  yea,  identify  the  document.  Is  not  every 
statement  of  fact  contained  in  that  rej)ort  true  ?  If  nay,  specify 
every  statement  therein  contained  of  which  you  dispute  tho 
accuracy,  and  state  what  you  allege  were  the  true  facts  in  that 
behalf. 


No.  115. 

Interrogatories  in  an  Action  for  Goods  Sold  and  Delivered 

TO  a  Farmer. 

1.  Is  not  Mr.  J.  B.  Falding  your  farm  bailiff?     Is  he  not  your 

agent  for  the  management  of  ■ Farm  ?     Is  he  not  authorised 

to  jiurchase  goods,  and  to  order  work  and  labour  to  be  done  when 
the  same  are  necessary  for  the  said  farm  ?  If  nay,  state  what  his 
authority  and  position  are. 

2.  Were  not  all  or  some,  and  which,  of  the  goods  mentioned  in  the 
particulars  delivered  herein  ordered  of  the  plaintiffs  b}^  the  said 
J.  B.  Falding  in  the  month  of  September,  1900,  by  word  of  mouth  ? 
If  nay,  state  when  and  where  and  by  whom  and  on  whose  behalf  the 
said  goods  were  ordered,  and  whether  verbally  or  by  letter.  If 
verbally,  state  the  terms  of  the  said  order.  If  by  letter,  identify  the 
document. 

3.  Were  not  the  said  goods  delivered  at  the  said  farm  ?  If  nay, 
state  which  of  the  said  goods  you  say  were  not  delivered  there. 
Have  you  not  seen  the  said  goods,  or  some  and  which  of  them, 
on  your  said  farm  ?  Have  not  the  said  goods,  or  some  and  which  of 
them,  been  used  and  consumed  on  the  said  farm  ?  If  nay,  state  to 
the  best  of  your  knowledge,  information,  and  belief,  where  each  of 
the  said  goods  now  is. 

4.  Are  not  the  prices  charged  by  the  plaintiffs  for  the  said  goods 
fair  and  reasonable  ?  Which  of  the  said  prices  do  you  allege  to  be 
exorbitant  ?  Specify  in  each  case  what  sum  you  would  deem  a 
proper  and  reasonable  price. 

5.  Do  you  allege  that  any  price  was  agreed  for  any  and  which  of 
the  said  goods  ?     Which  of  the  prices  charged  by  the  plaintiffs  do 
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you  allege  to  be  in  excess  of  the  agreed  price  ?  If  any,  state 
j)recisely  what  price  was  agreed  for  each  item,  and  when  and  where 
and  between  whom  such  agreement  was  made,  and  whether  verbally 
or  in  writing.  If  verbally,  give  the  substance  of  it ;  if  in  writing, 
identify  the  document. 

No.  116. 

Interrogatories  setting  up  that  the  Gtoods  were  supplied 
TO  Defendant  as  Agent  only  for  others. 

1.  "Were  not  the  goods,  the  subject-matter  of  this  action,  bought 
of  you  by  X.,  Y.,  and  Z.,  or  some  one  or  more  and  which  of  them  ? 
"Were  not  the  said  goods  supplied  by  you  entirely  for  their  use  and 
benefit,  and  not  at  all  for  the  use  and  benefit  of  the  defendant  ? 

2.  Were  not  the  said  goods  supplied  for  use  in  or  upon  certain 
brick-making  works  at  Swindon  ?  Who  was  then  the  owner  of  the 
said  works,  and  who  was  then  the  occupier  ?  Were  you  not  then 
aware  that  the  defendant  was  neither  the  owner  nor  occupier  of  the 
said  brick-making  works  ? 

3.  Were  not  the  said  goods  ordered  and  bought  of  you,  and  were 
you  not  requested  to  deliver  the  same  at  the  said  brick-making  works 
by  the  said  X.,  Y.,  and  Z.,  or  some  one  or  more  and  which  of  them, 
or  by  some  one,  and  whom,  for  the  use  and  on  the  account  of  one  or 
all  of  them  ?  If  nay,  who  gave  you  the  said  orders,  and  who  requested 
you  to  supply  the  said  goods,  and  when  ? 

4.  If  you  say  the  defendant  gave  the  said  orders,  and  made  the 
said  request,  did  he  not  then  expressly  tell  you  that  he  was  the 
servant  or  agent  of  the  said  X.,  Y.,  and  Z.,  or  some  one  or  more 
of  them,  and  that  he  was  acting  in  that  capacity  in  giving  the  said 
orders  and  making  the  said  request,  and  not  otherwise  ?  If  nay, 
for  whom  did  he  state  that  he  was  acting  ?  Did  he  not  tell  you 
that  he  was  not  acting  on  his  own  behalf,  but  as  an  agent  for  some 
principal  ? 

5.  Did  you  not  know,  at  the  time  you  received  the  said  orders, 
that  the  defendant  was  then  the  servant  or  agent  of  the  said 
X.,  Y.,  and  Z.,  or  some  one  or  more  of  them,  and  that  he  was 
not  then  acting  in  his  own  behalf,  but  on  behalf  of  some  principal  ? 

6.  Did  you  not  charge  the  price  of  the  said  goods  to  the  said 
X.,  Y.,  and  Z.,  or  to  some  one  or  more  and  which  of  them?    Did 
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you  not  give  them,  or  some  one  or  more  and  which  of  them,  credit 
for  the  same  ? 

7.  Have  you  not  apjilied  to  the  said  X.,  Y.,  and  Z.,  or  to  some 
one  or  more  and  which  of  them,  for  imyment  for  the  same?  Did 
you  not  prove  against  the  estate  of  X.  for  the  amount  of  your  claim 
in  this  action  ?  Did  you  not  attend  and  vote  at  a  meeting  of  his 
creditors  held  on  July  3rd,  1900,  or  on  some  other  and  what  day  ? 

8.  Did  not  the  said  Y.  give  you  a  bill  of  exchange  for  60^.,  or 
some  other  and  what  amount,  as  part  payment  for  the  said  goods 
for  which  you  are  now  suing  the  defendant  ?  Did  not  the  said  Z. 
give  you  a  bill  of  exchange  for  the  full  amount  which  you  now 
claim  from  the  defendant  ?  Did  you  not  accept  the  same  in  full 
satisfaction  and  discharge  of  your  present  claim?  If  nay,  what  was 
the  consideration  therefor  ? 


No.  117. 

Interrogatories  in  an  Action  brolght  against  the  Editor 
OF  A  Newspaper  who  has  published  an  Anonymous 
Letter  signed  "A  Eatepayer." 

1.  On  what  day  did  you  receive  the  letter  signed  "  A  Eatepayer,'^ 
which  is  the  subject  of  this  action?  How  long  was  it  after  the 
receipt  of  the  said  letter  that  you  published  the  same  in  your 
paper  ? 

2.  Was  the  said  letter  sent  to  you  anonymously  ?  Or  was  there 
anything,  and  what,  sent  with  the  said  letter  to  show  you  who  wrote 
it,  or  from  whom  it  came  ? 

3.  Who  delivered  the  said  letter  at  your  office  ?  Wlio  received 
it  ?  Did  you  yourself  see  the  person  who  brought  it  ?  If  nay,  who 
did  ?  How  long  had  the  said  letter  been  in  your  office  when  you 
first  saw  it  ? 

4.  Was  the  said  letter  delivered  at  your  premises  in  any  envelope 
or  wrapper  ?  Was  it  stiU  in  such  envelope  or  wrapper  when  you 
first  saw  it  ?  If  nay,  who  had  opened  such  envelope  or  wrapper  ? 
Where  is  such  envelope  or  wrapper  now  ?  How  was  it  addressed  ? 
What  has  become  of  it,  and  when  did  you  last  see  it  ? 

5.  Was  the  said  letter  sent  to  you  by  hand,  by  rail,  by  post,. 
and  which,  or  how  otherwise  ?  Were  there  any  other  and  what 
documents  or  papers  with  it  ?    If  yea,  identify  the  same  and  state 


454  PRECEDENTS. 

where  the  same  now  are,  and  what  has  become  of  each  of  them. 
From  what  place  did  the  said  letter  come  ?  Was  there  any  and 
what  postmark  on  it  ? 

6,  "Was  the  said  letter  accompanied  by  any  request  from  any  and 
what  person  that  you  would  insert  it  in  your  paper  ?  Were  you 
ever  ashed  to  print  the  said  letter?  If  yea,  state  when  and  by 
whom,  and,  if  such  request  was  in  writing,  identify  the  document. 
Did  you  consent  or  refuse  to  print  it  ?  What  reply  did  you  make 
to  such  request,  if  any,  and  when  and  to  whom,  and  whether  verbally 
or  in  writing  ?  If  verbally,  state  what  you  said.  If  in  writing, 
identify  the  document. 

7.*"  Did  you  know  from  whom  the  said  letter  had  come  when 
you  first  saw  it  ?  Do  you  know  now  ?  If  yea,  state  from  whom 
and  how  and  why  you  knew  this.  Is  it  the  fact  that  you  published 
the  said  letter  without  knowing  who  sent  it  ?  Did  you  recognise 
the  handwriting  of  the  said  letter  or  of  the  address  ?  If  yea,  state 
to  the  best  of  your  knowledge  who  the  writer  is  and  whether  he 
is  or  has  at  any  and  what  time  been  a  ratepayer  of  St.  Saviour's 
parish  ? 

8.  Did  you  before  you  published  the  said  letter  make  any  and 
what  inquiries  as  to  whether  the  writer  thereof  was  a  ratepayer 
of  St.  Saviour's  parish,  or  as  to  who  the  writer  was  ?  If  yea,  what 
was  the  nature  and  result  of  such  inquiries,  and  when  and  how  and 
of  whom  did  you  make  them  ? 

9.f  Did  you,  before  you  published  the  said  letter,  make  any  and 
what  inquiries  or  investigation  as  to  the  truth  of  the  statements  con- 
tained in  it,  or  any  and  which  of  them  ?  Have  you  ever  made  any 
such  inquiries  or  investigation  ?  If  so,  when  and  with  what  result  ? 
What  steps,  if  any,  did  you  take  to  ascertain  whether  the  words 
were  true  ? 

lO.f  Did  you  at  the  time  that  you  published  the  said  letter  believe 

*  Interrogatory  7  above  is  only  admissible  where  the  identity  of  such  writer 
is  a  fact  material  to  some  issue  raised  in  the  case.  {Hennessy  v.  Wright  (No.  2), 
•24  Q.  B.  D.  445,  n. ;  36  W.  R.  879  ;  Gibson  v.  Evatis,  23  Q.  B.  D.  384  ;  58 
L.  J.  Q.  B.  612  ;  61  L.  T.  388.) 

t  InteiTogatories  9  and  10  are  admissible  if  the  defendant  has  pleaded  either 
privilege  or  fair  comment  {Elliott  v.  Garrett,  (1902)  1  K.  B.  870  ;  8G  L.  T.  441 ; 
Flymouth  Mutual  Co-operative  Society,  Ltd.  v.  Traders'  ^-c.  Ltd.,  (1906)  1  K.  B. 
403;  see  ante,  p.  273),  not  if  the  only  issue  be  as  to  damages.  {Farnelly. 
Walter,  24  Q.  B.  D.  441  ;  59  L.  J.  Q.  B.  125  ;  38  W.  R.  270  ;  62  L.  T.  75.) 
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that  the  allegations  contained  therein,  or  some  and  -which  of  them, 
were  true  ?  If  yea,  what  information  had  you  at  the  date  of  its 
publication  which  induced  you  so  to  believe  ? 

1 1 .  Was  the  said  letter,  after  you  received  it,  altered  in  any  way 
before  insertion  in  your  paper  ?  If  yea,  specify  exactly  each  such 
alteration,  and  who  made  it. 

No.  118. 
Objections  to  answer  Interrogatories. 

I  object  to  answer  interrogatories  1  to  7  on  the  grounds  that 
they  are,  and  each  of  them  is,  irrelevant  and  immaterial  to  the 
issues  to  be  tried  in  this  action,  and  unreasonable,  vexatious, 
prolix,  oppressive,  and  not  put  bond  fide  for  the  purposes  of  this 
action. 

I  decline  to  answer  the  remainder  of  the  interrogatories,  on  the 
grounds  that  they  are,  and  each  of  them  is,  scandalous  and  irrelevant, 
that  they  are  oppressive  and  unnecessary  and  have  been  exhibited 
unreasonably  and  vexatiously,  that  they  are  not  material  at  the 
present  stage  of  this  action,  and  do  not  relate  to  any  matters  in 
question  in  this  action,  but  are  an  abuse  of  the  process  of  the 
Court,  and  ought  not  to  be  allowed. 

[And  see  ante,  pp.  281—283.] 
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VII.— ADVICE  ON  EVIDENCE. 

No.  119. 

Advice  on  Evidence  in  an  Action  by  the  Assignee  of  a 

Debt. 

This  is  an  action  brought  by  the  plaintiffs  as  assignees  of  a 
debt  against  the  executor  of  the  deceased  debtor.  The  defendant 
refuses  to  admit  either  the  assignment  or  notice  of  the  assignment. 
This  is,  I  presume,  only  a  formal  traverse.  But,  as  both  facts  are 
denied,  they  must  both  be  strictly  proved ;  otherwise  the  present 
plaintiffs  cannot  recover.  Give  the  defendant  notice  to  inspect  and 
admit  the  indenture  of  July  15th,  1899,  and  our  copy  of  the  notice 
of  assignment.  Give  him  also  notice  to  produce  the  original  notice 
of  assignment  served  on  him  on  August  2nd,  1899.  If  the  defendant 
refuses  to  admit  due  service  of  this  notice,  it  must  be  proved  by  the 
person  who  posted  it,  if  it  went  by  post,  or  who  delivered  it  to  him 
personally,  if  it  was  delivered  by  hand.  The  indenture  of  July  15th, 
1899,  can  be  proved  either  by  the  assignor,  Curtis,  himself,  or  by 
anybody  acquainted  with  his  handwriting. 

Then  comes  the  main  question  in  the  action : — Did  the  testator 
at  the  date  of  his  death  owe  Curtis  189/.,  the  amount  assigned  by 
Curtis  to  the  plaintiffs  [^'c,  deal  loith  the  facts  and  difficulties  of  this 
part  of  the  case'].  Curtis  himself  will  be  our  best  witness  as  to  the 
original  transaction ;  he  will  prove  that  the  testator  ordered  him  to 
do  the  work.  He  can  refresh  his  memory  by  referring  to  the  pocket- 
book  in  which  he  took  down  the  testator's  order.  Be  sure  and  have 
the  original  entry  in  Court  and  not  a  clean  copy  of  it. 

The  plaintiffs'  witnesses  then  will  be :  Mr.  Curtis  and  his  partner, 
the  foreman,  &c.  [name  them  alf\.  Mr.  B.  must  be  served  with  a 
subpoena  duces  tecum,  a  copy  of  his  letter  to  the  testator,  and  the 
original  reply.  Who  is  "  C.  Morgan  "  who  witnessed  the  testator's 
signature  to  his  last  letter  to  Curtis  ?  He  should  be  in  attendance 
at  the  trial,  and  a  proof  of  his  evidence  should  be  taken  and  inserted 
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in  the  brief,  as  it  may  be  necessary  to  call  him,  if  any  attack  is  made 
■  on  the  genuineness  of  the  letter. 

Have  in  Court  \_siich  and  such  docume7its~\. 

Give  full  notices  to  produce  and  to  inspect  and  admit  the  corre- 
spondence and  all  relevant  documents  in  the  possession  of  either 
party.  Include  in  the  notice  to  produce  the  draft  contract  (undated) 
the  ....  and  in  the  notice  to  admit,  Curtis's  ledger,  &c.  \_name  the 
documents^.  It  would  be  well  to  have  a  copy  made  of  all  the  more 
important  documents  for  the  use  of  the  judge.  Put  them  in  strict 
order  of  date  and  each  on  a  separate  page. 

No.  120. 

Commencement  of  an  Advice  on  Evidence  in  an  Action  for 
Fraudulent  Misrepresentation. 

In  this  case  the  onus  of  proving  all  the  issues  lies  on  the  plaintiff; 
but  the  defendant  must,  of  course,  be  prepared  with  evidence  to 
rebut  any  prima  facte  case  which  the  plaintiff  may  establish. 

The  plaintiff  cannot  succeed,  unless  he  prove  : — 

1 .  That  the  defendant,  or  some  agent  of  his  duly  authorised  in 
that  behalf,  made  representations  to  the  plaintiff  as  to  some  existing 
fact, 

2.  With  the  intention  of  thereby  inducing  the  plaintiff  to  purchase 
the  defendant's  brewery  and  to  enter  into  the  agreement  of  the  12th 
November,  1900  ; 

3.  That  such  representations  were  false  in  fact 

4.  To  the  knowledge  of  the  defendant  or  of  his  authorised  agent; 

5.  That  such  representations  induced  the  plaintiff  to  buy  the 
defendant's  brewery  and  to  enter  into  the  said  agreement ; 

6.  That  the  plaintiff  has  thereby  suffered  damage 

No.  121. 

Commencement  of  an  Advice  on  Evidence  in  an  Action  of 
Malicious  Prosecution. 

In  an  action  for  malicious  prosecution  it  is  necessary  for  the 
plaintiff  to  prove  five  things,  viz. : — 

1.  That  the  defendant  preferred  criminal  (or  took  bankruptcy) 
proceedings  against  the  plaintiff  before  a  judicial  officer. 

O.P.  H  H 
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2.  That  the  defendant  acted  maliciously. 

3.  That  the  defendant  acted  without  reasonable  or  probable  cause. 

4.  That  the  proceedings  terminated  in  plaintiff's  favour. 

5.  That  the  plaintiff  has  suffered  in  person,  reputation,  or  pocket. 
(See  the  judgment  of  Bowen,  L.  J.,  in  Ahrath  v.  N.  E.  Rail.  Co., 
11  Q.  B.  D.  at  p.  455,  and  of  Hawkins,  J.,  in  Hicks  v.  Faulkner^ 
8  Q.  B.  D.  167,  175.)  .... 


No.  122. 

Portion  of  an  Advice  on  Evidence  in  an  Action  of 

Seduction. 

This  is  an  action  for  damages  for  the  alleged  seduction  of  the 
plaintiff's  daughter  by  the  defendant.  It  is  really  an  impudent 
attempt  to  levy  blackmail  on  the  defendant  by  fathering  upon  him 
some  other  person's  child. 

In  an  action  for  seduction  it  is  necessary  for  the  plaintiff  to 
prove : — 

1.  That  the  girl  seduced  was  the  servant  of  the  plaintiff,  both  at 
the  time  of  the  seduction  and  at  the  date  of  the  subsequent  illness 
and  birth. 

2.  That  the  defendant  seduced  the  girl. 

3.  That  the  child  born  was  the  result  of  this  intercourse. 

4.  Loss  of  service,  or  other  damage. 

The  pleadings  put  all  these  matters  in  issue,  and  the  onus  of 
proving  each  of  them  lies  on  the  plaintiff. 

1.  The  relationship  of  master  and  servant  is  the  gist  of  the 
action.  The  plaintiff  must  prove  that  his  daughter  was  acting  in 
some  capacity  as  his  servant  at  the  date  of  the  seduction  (otherwise 
there  is  no  injuria  :  Davies  v.  Williams,  10  Q.  B.  725) ;  and  also  at 
the  time  of  her  pregnancy  and  illness  (otherwise  there  would  be  no 
damnum :  Hedges  v.  Tagg,  L.  E.  7  Ex.  283). 

The  fact  that  the  daughter  lived  with  her  parents  is  not  alone 
sufficient  to  constitute  her  their  servant  {Hall  v.  Hollander,  4 
B.  &  C.  660).  But  "  the  smallest  degree  of  service  will  do."  {Per 
Abbott,  C.  J.,  in  Manvell  v.  Thomson,  2  C.  &  P.  at  p.  304.)  And 
indeed  where,  as  here,  the  person  seduced  is  the  plaintiff's  daughter, 
living  in  her  father's  house,  under  age,  but  capable  of  acts  of  service. 
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the  law  holds  that  she  owes  some  service  to  her  father,  and  will 
therefore  presume  that  such  services  were  in  fact  rendered.  (See 
Harris  v.  Butler,  2  M,  &  ^Y.  at  pp.  542,  543  ;  Bex  v.  Chilles/ord,  4 
B.  &  C.  at  p.  102.)  It  is  sufficient  if  the  plaintiff  shows  that  he 
had  a  right  to  demand  his  daughter's  services.  {Maunder  v.  Venn, 
Moo.  &  M.  323.)  It  is  clear  from  the  decision  in  Hist  v.  Faux  (32 
L.  J.  Q.  B.  386),  that  for  the  purposes  of  this  action  a  person  can 
serve  two  masters,  and  it  is  not  enough  for  the  defendant  to  show 
that  the  person  he  seduced  was  employed  elsewhere  during  the 
daytime,  so  long  as  it  appears  that  she  slept  at  home  and  assisted  in 
the  evening  in  the  household  work 


No.  123. 

Advice  on  Evidence  in  an  Action  of  Slander. 

The  burden  lies  on  the  plaintiff  to  establish  that  the  defendant 
spoke  the  words  complained  of,  and  also  to  prove  the  special  damage 
alleged.  If  Messrs.  X.  and  Y.  give  in  Court  the  evidence  set  out  in 
their  proofs,  and  are  not  shaken  in  cross-examination,  the  plaintiff 
will  succeed  in  making  out  a  prima  facie  case. 

It  will  then  be  for  the  defendant,  if  he  can,  to  prove  one  or  other 
of  the  two  defences  which  he  has  pleaded — privilege  and  truth.  I 
do  not  think  the  occasion  was  privileged.  But  even  if  it  was,  yet 
in  this  case  the  words  complained  of  relate  solely  to  matters  between 
the  plaintiff  and  the  defendant  themselves,  matters  which  are 
entirely  within  the  defendant's  own  knowledge.  He  must  therefore 
have  known,  when  he  spoke,  whether  what  he  said  was  true  or  false. 
He  could  not  have  honestly  believed  his  statement  to  be  true,  unless 
it  was  in  fact  true.  In  other  words,  the  defence  of  privilege  merges 
in  the  justification. 

The  main  dispute  at  the  trial  must,  therefore,  be  as  to  the  truth 
of  the  defendant's  statement.  Now,  one  portion  of  what  he  said  is 
true,  viz.,  that  the  plaintiff  did  receive  the  cheque.  And  a  falsehood 
that  is  partly  true  is  always  the  most  difficult  to  meet.  The  plaintiff 
must  go  into  the  box  :  he  should  be  our  first  witness.  He  must 
explain  to  the  jury  all  the  circumstances  which  led  him  to  interfere 
in  this  matter.  The  case  will  be  either  lost  or  won  when  Sir  E.  C. 
has  concluded  his  cross-examination  of  the  plaintiff. 

hh2 
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In  particular,  the  plaintiff  must  explain  why  \_here  deal  with  the 
difficulties  seriatim^.  Can  the  plaintiff's  story  be  corroborated  by 
anyone  ?  Has  he  any  memorandum  or  entry  by  which  to  refresh 
his  memory?  Has  the  defendant  made  any  admission  or  half 
admission  which  would  help  us  ? 

*  isr-  ii  ^  A'  * 

Our  witnesses,  then,  will  be  [««me  theni]. 

Have  in  Court  the  usual  documents  [_specify  them']. 

Give  the  usual  notices  to  produce  and  to  inspect  and  admit  all 
relevant  documents  in  the  possession  of  either  party,  and  in 
particular  give  notice  to  the  defendant  to  produce  [name  the  special 
document^ 
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Abatement, 

plea  in,  14,  106,  141,  222. 
abolished,  141,  222. 

Absence, 

of  witnesses,  68,  289. 

beyond  the  seas,  reply  of,  247. 

Abuse, 

merely  vulgar,  precedent  of  plea  in  slander,  No.  101. 

Accord  and  Satisfaction, 
plea  of,  216. 

is  a  plea  in  confession  and  avoidance,  161. 
onus  of  proof,  286. 

PRECEDENT,  No.  85. 

Account, 

action  of,  38,  94. 

how  taken,  39,  72. 

no  particulars  required  in,  116,  175. 

indorsement  for,  38,  39,  394. 

summary  application  for,  38,  67. 

settled,  plea  of,  107,  217,  430. 

PRECEDENTS  of  indorsement  of  writ,  Nos.  29 — 31. 

of  Statement  of  Claim,  Nos.  46,  47. 

of  Defence,  No.  81. 

Account  Stated, 

action  on,  107,  201,  396. 
precedents,  Nos.  33,  81. 

Acknowledgment, 

to  take  a  case  out  of  the  Statute  of  Limitations,  140,  201,  247. 

Act  of  Parliament, 

when  it  affects  the  form  of  pleading,  96,  130. 
public,  need  not  be  stated  in  pleading,  82,  112. 
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Action, 

defined,  11. 

proceedings  in,  1 — 11. 

in  wliat  Court  to  sue,  31 — 33. 

forms  of,  at  common  law,  185,  186. 

parties  to,  13—22,  187,  222,  227,  240,  313. 

joinder  of  causes  of,  23 — 30,  188. 

discontinuance  of,  255. 

consolidation  of,  28,  189. 

notice  of,  no  longer  necessary,  99. 

Addeess  for  Service,  1,  5. 

Administrator, 

claims  by  and  against,  1,  23,  95,  146,  188. 

Admiralty  Actions,  11,  63. 

Admission, 

by  party,  not  a  material  fact,  106. 

that  a  document  is  correctly  set  out,  150,  151,  158. 

of  facts,  by  pleader,  149. 

by  implication,  147,  148. 

may  be  withdrawn,  149. 

of  liability,  on  jmying  money  into  Court,  224. 

judgment  on  admissions,  149,  244. 

Adultery, 

particulars  of,  132,  174. 
questions  as  to,  305. 

Advice  on  Evidence,  284 — 297. 

materials  required  for  preparing,  284. 
jxiints  of -i mportance  in: — • 

burden  of  proof,  143,  285—287,  298. 

necessary  witnesses,  288 — 290,  301 — 307. 

proof  of  material  documents,  290—294,  307—312. 

damages,  295,  314. 

mode,  place,  and  time,  of  trial,  67,  68,  296. 
precedents,  Nos.  119 — 123. 

Affidavit, 

under  Order  XIV.,  53,  54. 

of  documents,  260,  276,  448—450. 

form  of,  precedent.  No.  113. 

to  what  extent  conclusive,  265. 
in  answer  to  interrogatories,  279;  PRECEDENT,  No.  118. 

further  and  better,  282. 
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Affirmative  Case, 

when  defendant  should  set  up,  157 — 159. 

Agency, 

l^leading,  104. 
denying,  152,  159. 
defence  by  agent,  153. 
set-off  against  principal,  233. 
agent's  right  to  indemnity,  227. 
PEECEDENTS,  Nos.  29,  30,  4G,  47,  116. 

Aggravation, 

evidence  in,  99,  295. 

matter  of,  may  be  pleaded,  99,  102. 

but  need  not  be  answered,  112,  211,  212. 

interrogatories  as  to,  273. 

Alien,  33,  242. 

Alteration  of  contract,  plea  of,  214. 

Alternative, 

promises,  193. 

breaches  of,  how  alleged,  195. 
pleading  in  the,  27,  57,  193,  195,  354. 

not  embarrassing,  209. 
claim  for  relief  in  the,  197,  221,  238. 

Amendment, 

by  altering  parties,  187,  223. 

of  indorsement  on  writ,  56,  76,  n.,  183,  313. 

of  amount  of  damages  claimed,  135,  198. 

of  writ  by  the  Statement  of  Claim,  36,  188. 

of  pleadings,  183,  244,  285. 

once  without  leave,  183,  228. 

of  oj^poncnt's  pleadings,  171,  207. 

at  trial,  88,  313. 

Ancient  Lights, 

precedent.  No.  16. 

Answers  to  Interrogatories,  279. 

master  must  inquire  of  servants,  279 — 281. 
objections  to  answer,  281,  282. 
further  and  better,  282. 
precedent,  No.  118. 

Anticipating  Opponent's  Pleading,  93,  113,  249. 
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Appeal,  319—331. 

powers  of  Court  of,  320. 

to  a  Divisional  Court,  319,  329. 

from  Inferior  Courts,  319,  n. 

from  Master  to  judge,  328. 

from  judge  to  Court  of,  328 — 331. 

time  for,  321. 

notice  of,  318,  320,  321. 

cross  appeal,  321. 

questions  of  law  and  fact,  322. 

misdirection,  321,  323. 

new  trial,  grounds  for  a,  323 — 327. 

as  to  costs,  327,  328. 

as  to  am.ount  of  damages,  326. 

as  to  "  good  cause,"  344. 

fresh  evidence  on,  320. 

costs  of,  320,  355. 

from  an  interlocutory  order  or  judgment,  328. 

to  House  of  Lords,  331. 
Appearance,  4. 

how  entered,  5. 

memorandum  of,  5,  22,  385. 

by  person  not  named  on  writ,  18. 

default  of,  5,  6,  76. 

PRECEDEXT,  No.  2. 

Appropriation, 

of  money  paid  into  Court  under  Order  XIV.,  226,  430. 

PRECEDENT,  No.  80. 

Arbitration, 

reference  to,  12,  39,  207,  298. 

Assault, 

justification  for,  108,  155. 

Assessors,  298. 
Assignment, 

new,  253. 

of  leaseholds,  how  pleaded,  91,  125,  129. 

of  debt  under  Judicature  Act,  22,  96,  97,  242,  456. 

PRECEDENT  of  advice  on  evidence  in  action  by  assignee. 
No.  119. 

Assurance, 

policy  of,  defences  to  action  on,  104,  109. 
PRECEDENT  of  Defence,  No.  83. 


INDEX.  465 

Attachment, 

of  the  person,  333. 

of  debts,  336. 

for  not  making  discovery,  2S3. 

Attthority, 

plea  of,  92,  93,  IOj,  129—132. 

Averments, 

introductory,  149,  190,  192. 
inconsistent,  not  embarrassing,  208. 

Avoidance, 

plea  in  confession  and,  137,  160 — 163. 

Avowry,  92,  131. 

Award,  84. 

PRECEDENT,  No.  75. 

Bad  Pleading, 

specimens  of,  88,  94,  139,  143,  149,  154—157,  191. 

Bailee,  88. 

cannot  set  up  a  jus  tertii,  130. 

Bankers'  Books  Evidence  Act,  68,  285,  293. 

Bankruptcy,  1,  188,  447. 

denial  of  rejjresentative  capacity  of  trustee,  152. 
precedent,  Nos.  31,  108,  HI. 

Begin, 

right  to,  150,  165,  299. 

Bill  of  Costs, 

action  on,  42,  99. 

Bill  of  Exchange,  Action  on, 

specially  indorsing  claim,  48,  50,  395. 

notice  of  dishonoiu*,  when  necessary  to  allege,  89,  210. 

consideration  presumed,  95,  286. 

particulars  in,  48,  117. 

defence  to,  must  deny  some  matter  of  fact,  84,  210. 

burden  of  proof  shifts,  286. 

precedent  of  specially  indorsed  writ,  No.  32. 

Bill  of  Lading, 

precedent  of  Statement  of  Claim  in  action  on.  111. 
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Bill  of  Sale,  i 

tow  to  allege  invalidity  of,  85,  94. 

Bond,  Action  on,  18,  201. 

specially  indorsed  writ  in,  42. 
claim  for  interest  on,  49. 
under  4  &  5  Anne,  c.  16  (common  money  bond),  42,  49,  202. 
under  8  &  9  WiU.  III.,  c.  11... 42,  203,  226. 

PRECEDENT,  No.  48. 

Breach, 

of  contract,  189,  194,  195. 

of  covenant  or  condition,  how  alleged,  105,  189,  195. 
of  trust,  particulars  of,  must  be  given,  133. 
See  Precedents,  Nos.  51,  53,  57,  58. 

Breach  of  Promise  of  Marriage, 
PRECEDENTS,  Nos.  9,  49,  76. 

Breach  of  Warranty, 

PRECEDENTS,  NoS.  58,  61,  62. 

Burden  of  Proof, 

general  rule  as  to,  143,  285—287,  298. 

shifting,  143,  150,  286. 

how  it  affects  pleading,  95,  112,  143. 

Business, 

of  plaintiff,  when  material,  91,  152,  192. 
loss  of  custom,  how  proved,  197. 
books,  293. 


Carrier, 

action  against,  92. 

Case, 

action  on  the,  186. 
special,  12,  62. 

Cattle  Damage  Feasant,  117,  122,  131. 
precedent.  No.  99. 

Causes  of  Action, 

claim  of  relief,  2,  198—200. 
costs  of  separate,  351. 
joinder  of,  23—30. 
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Certainty,  113,  114—136. 

of  authority,  92,  93,  129—132. 

of  charges  of  misconduct,  132,  219. 

of  damages,  105,  117,  ISO,  196. 

of  items,  115,  135,  174,  175,  182. 

of  names,  108,  177—180,  197. 

of  numbers,  181. 

of  place,  118,  156,  200,  n. 

of  time,  106,  117,  179. 

of  title,  86,  105,  119—129,  191,  212. 

uncertainty,  general  observations  on,  134. 

Certificate, 

of  judge  for  costs,  317,  348. 

for  costs  of  special  jury,  317,  350. 

certified  copy  of  public  document,  284,  291,  292. 
Chambers,  7. 

summonses  at,  7,  52,  61,  63—69,  168—184. 

appeal  from,  328. 

Chancery, 

pleadings  in,  93,  103. 
mannerisms  of,  149,  150,  198,  270. 
relief  in,  198,  199,  203,  205. 
precedents,  Nos.  27,  28,  74. 

Character, 

in  which  plaintiff  sues,  91,  152,  192,  288. 

representative,  must  be  stated  on  writ,  1,  187,  188. 
must  be  specifically  denied,  152. 
Charging  Order,  337. 

Chattel,  Action  to  recover,  66. 

when  sufficient  to  aver  possession,  96,  119,  122,  128. 

claiming  a  lien,  122,  161,  216. 

title  alleged  in  a  third  person,  127,  130. 

wi-it  of  delivery,  338. 

PRECEDENTS,  NoS.  18,  47,  70. 

Cheque,  Action  on, 

specially  indorsing  claim,  48,  50,  395. 

defence  to,  must  deny  some  matter  of  fact,  84,  210,  371. 

notice  of  dishonour,  48,  89. 
Claim, 

Statement  of,  185—206.    See  Statement  of  Claim. 
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Close  of  Pleadings,  77,  255. 

Commencement, 

of  estate  in  fee  simple,  need  not  be  shown,  123. 
of  particular  estates,  must  be  shown,  124,  126. 

except  where  matter  of  inducement,  123. 

or  in  showing  title  of  adversary,  128. 

Commercial  Cases, 

summons  for  directions  in,  68,  precedent,  No.  45. 

argument  before  judge,  77. 

order  by  judge,  68. 

points  of  claim,  68,  precedent.  No.  60. 

points  of  defence,  68,  precedent.  No.  87. 

Commission, 

taking  evidence  on,  68,  289. 

PRECEDENTS  of  pleadings  in  action  to  recover,  Nos.  50,  77. 

Common  Law, 

and  statute  law,  96,  130. 

pleading  principles  of,  unnecessary,  82. 

Commoner, 

action  by,  91,  92. 

Concealed  Fraud,  134,  248. 

Conditions  Precedent, 
what  are,  98. 

averment  of  performance  of,  implied,  98,  193. 
non-performance  of,  98,  214,  429. 
excuse  for  non-performance  of,  193. 
precedents,  Nos.  77,  78,  83. 

Confession, 

of  defence  arising  after  writ,  223. 

Confession  and  Avoidance,  160 — 163. 
meaning  and  object  of,  137 — 144. 
all  matters  in,  must  be  specially  pleaded,  161. 
plea  in,  how  it  differs  from  a  traverse,  143. 
effect  of  confession  alone,  160. 
must  be  commensurate  with  the  claim,  162,  163. 
other  defences  may  be  pleaded  with,  209. 
in  the  reply,  247. 
in  the  rejoinder,  254. 
burden  of  proof  where  there  is,  143,  285. 
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CONSIDEKATION, 

when  a  material  fact,  88,  192,  193,  286. 

for  negotiable  instruments,  presumed,  88,  9o,  288. 

Consolidating  Actions,  28,  189. 

Contents  of  Document, 
pleading,  88,  158,  192. 
interrogatories  as  to,  276. 

secondary  evidence   of,   when   admissible,    291,    293,  294, 
310—312. 

Continuance,  73,  224. 

Contract, 

parties  to,  14,  187,  222. 

special  or  implied,  107,  185,  194. 

howaUeged,  107,  116,  179,  192—195. 

particulars  of ,  116,  173,  175,  194. 

made  by  a  married  woman,  19,  25,  57,  91. 

Statement  of  Claim  in  actions  of,  192 — 195. 

breach  of,  how  averred,  194,  195. 

facts  showing  illegality  of,  must  be  pleaded,  213 — 215. 

consideration  for,  when  material,  88,  192,  193,  287. 

limitation  of  liability  under,  89. 

conditions  precedent  in,  98,  193,  214,  429. 

time  for  performance  of,  106. 

rectification  of,  precedents,  Nos.  84,  110. 

rescission  of,  how  pleaded,  86,  220 ;  precedents,  Nos.  76, 

80,  85. 
several  covenants,  189,  190,  194;  precedent.  No.  51. 
specific  performance  of ,  184  ;  precedents,  Nos.  28, 102,  111. 
special  indorsements,  precedents,  Nos.  32 — 35. 
Statements  of  Claim,  precedents,  Nos.  46 — 60. 
Defences,  precedents,  Nos.  75 — 87. 

Contradicting, 

opponent's  witness,  304 — 306. 
own  witness,  302,  303. 

Contribution,  227,  228. 

Contributory  Negligence, 
nature  of  plea,  158,  161. 
must  be  specially  pleaded,  162. 
particulars  of,  77,  162. 
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Conversion, 

claim  in  action  for,  96,  121. 

denial  tliat  goods  are  plaintifi's,  130,  152. 

PRECEDENT  of  Statement  of  Claim,  No.  70. 

Conveyancing  Act,  1881, 

notice  to  tenant  under  sect.  14... 97,  447,  n. 

Conviction, 

of  a  crime,  may  always  be  proved,  305. 
how  proved,  293. 
plea  of,  248. 

Copy, 

when  admissible,  291—294,  310—312. 

examined,  292. 

certified,  292. 

office,  292. 

pbotograpbic,  266,  317,  350. 

Copyhold, 

title  to,  bow  pleaded,  125,  126. 

Copyright, 

breach  of,  159,  176,  349. 
defendant's  objections,  159,  176,  436. 
precedents,  Nos.  17,  89,  90. 

Corporation, 

common  law  powers  of,  need  not  be  averred,  84. 
execution  against,  339. 

Costs,  341—357. 

matters  merely  affecting,  need  not  be  pleaded,  112. 

of  amendment,  184. 

of  appeal,  320,  355. 

of  New  Trial,  346,  356. 

of  application  for  New  Trial,  356. 

of  applications  under  Order  XIV.,  57. 

of  discovery,  9,  260,  269. 

of  misjoinder  of  parties,  14,  184. 

of  particulars,  115. 

of  prolixity,  111. 

of  proving  documents,  291. 

of  summonses  at  Chambers,  58,  65.  168,  356. 

of  unnecessary  traverses,  150. 
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Costs — continued, 

on  discontinuing  action,  255. 

on  judgment  by  default,  5,  230. 

incurred  through  delay,  230. 

security  for,  G7,  241,  260,  269. 

special,  317,  350. 

reserved  to  trial,  317,  350. 

appeal  as  to,  327,  328. 

as  between  party  and  party,  341. 

as  between  solicitor  and  client,  14,  341,  347,  356,  357. 

under  Public  Authorities  Protection  Act,  343,  n.,  356. 

in  the  cause,  356. 

in  any  event,  357. 

of  separate  issues,  150,  351. 

of  separate  causes  of  action,  351. 

of  several  defendants,  354. 

of  counterclaim,  243,  349. 

where  money  has  been  paid  into  Court,  245,  318,  352,  353. 

where  action  tried  by  jui-y,  343 — 350. 

"good  cause"  for  depriving  plaintiff  of,  343 — 348. 

when  action  could  have  been  tried  in  the  County  Court, 

348—350. 
against  a  married  woman,  354. 

Count,  74,  81. 

Counterclaim,  234—244. 

defendant  may  set  up,  227,  231,  235. 
distinction  between  set-off  and,  234. 
how  far  a  cross-action,  241. 

independent  of  plaintiff's  claim,  236. 
can  only  be  used  as  a  shield  in  two  cases,  242. 
equitable,  235,  237. 
defence  to,  253. 

on  application  under  Order  XIV.,  5o. 
against  parties  other  than  plaintiffs,  240. 
notice  of,  where  trial  is  without  pleadings,  61,  444. 
counterclaim  to,  253. 
plaintiff  claiming  indemnity  against,  228. 
striking  out,  238. 
costs  of,  243,  349. 

under  County  Courts  Acts,  345,  349. 
PRECEDENTS,  Nos.  82,  84,  102,  103,  110,  111. 
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County  Court, 

costs  of  action  triable  in,  348—350. 
remitting  Higli  Court  action  to,  207. 
jurisdiction  of,  343. 

"  Court  or  Judge," 

meaning  of,  in  rules  of  the  Supreme  Court,  17,  n. 

Covenant, 

plaintiff  should  sue  on  each,  189,  190. 

exact  words  may  be  material,  88,  192,  193;  PRECEDENT, 

No.  56. 
to  repair,  190.     And  see  Eepairs. 
assigning  breach  of,  105,  189,  195. 

PRECEDENTS,  Nos.  14,  51,  56. 

Coverture,  61. 

PRECEDENT  of  notice  of  defence  of.  No.  105. 

"  Craves  Leave  to  Eefer,"  150,  151. 

Credit,  216. 

particulars  of  a,  175. 
cross-examination  to,  305. 

"  Criminal  Cause  or  Matter," 
no  appeal  in,  330. 

Cross-examination,  304. 

leading  questions  may  be  asked,  304. 

injudicious,  304,  305. 

"  to  credit,"  305. 

questions  which  the  witness  may  refuse  to  answer,  305. 

Custom, 

of  trade  or  country,  a  material  fact,  89,  287. 

Customers,  177. 

Damages, 

consequential,  105,  197. 

general,  116,  196. 

contemptuous,  nominal,  substantial,  or  vindictive,  315. 

liquidated  and  unliquidated,  41,  315. 

how  to  aUege,  99,  105,  178,  196. 

special,  110,  166,  196  ;  precedents,  Nos.  54,  57,  58,  62,  67. 

particulars  of,  113,  116,  178,  197;  PRECEDENTS,  Nos.  13,  23, 

65,  67,  97. 
matters  affecting,  99 — 102. 
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Damages — coniinued. 

interrogatories  as  to,  273. 

claim  for  interest  as,  51,  388,  n. 

notice  iu  mitigation  of,  101,  296,  441. 

objections  in  point  of  law  to,  166,  435,  442. 

pleading  to,  112,  145,  211,  212. 

recovered  in  previous  action,  220,  316. 

remoteness  of,  196,  435,  442. 

writ  of  inquiry  to  ascertain,  6,  224,  244. 

accrued  since  writ,  189,  220,  316. 

evidence  as  to,  295. 

new  trial  as  to,  325,  326. 

Dates, 

importance  of,  110,  117,  124. 

Death, 

proof  of,  onus  of,  287. 

Debt, 

former  action  of,  186. 
special  indorsement  of  writ  for,  40 — 51. 
mere  denial  of,  insufficient,  80,  84,  210. 
assignment  of,  22,  96,  97,  242,  456. 
particulars  of,  115,  135,  175. 

Debtors  Act,  1869.  ..333. 

Declabation, 

old  name  for  a  Statement  of  Claim,  74,  81. 
of  right  or  title,  24,  204,  205,  271. 
precedents,  Nos.  27,  74. 

Deed, 

how  pleaded,  83,  88,  192—195. 

estoppel  by,  222,  n. 

when  executed  in  wrong  name,  188. 

Default, 

of  appearance,  5,  6,  76. 

of  defence,  230,  244. 

in  making  discovery,  283. 

Defence,  207—230. 

notice  of  special,  imder  Order  XVIIIa,,  61,  444,  445. 
considerations  affecting,  137,  157,  207. 
must  admit  or  traverse  every  material  allegation,  147,  209, 
may  confess  and  avoid,  160 — 163,  208. 
O.P.  I  I 
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Defence — continued. 

may  object  in  point  of  law,  164 — 166,  209. 
may  raise  several  defences,  138,  208. 
may  contain  inconsistent  pleas,  209. 

equitable  pleas,  216. 
setting  up  affirmative  case  in,  157 — 159. 
special  defences,  213 — 228. 
paying  money  into  Court  with,  224. 
set-off  and  counterclaim,  231 — 243. 
to  counterclaim,  253. 
third -party  procedure,  227. 
severing,  228. 

pleading  to  damages,  112,  145,  211,  212. 
confession  of,  223. 

where  defendant  has  no,  54,  55,  224. 
time  for  delivering,  228 — 230. 
default  of,  230,  244. 
amendment  of,  228. 
various  kinds  of.     See  Plea. 

PKECEDENTS,  NoS.  75 — 108. 

Defendants, 

joint  and  several,  15 — 22. 
to  separate  causes  of  action,  27,  29. 
husband  and  wife,  19,  20,  25,  91,  97. 
costs  of  several,  354. 

Delay, 

in  pleading,  229. 

costs  occasioned  by,  230. 

Deliveey,  Writ  of,  338. 

Delusions, 

particulars  of,  177. 

Demurrer, 

meaning  of  term,  138. 
abolished,  374. 

when  it  was  necessary,  165,  171. 
special,  164,  n.,  170. 

Denial, 

of  liability  generally,  insufficient,  80,  84,  210. 

by  necessary  implication,  147,  148. 

must  be  specific,  151,  209.    And  see  Traverse. 

Departure,  249—253. 
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Depositiois',  290. 

Descent, 

particulars  of,  86,  105,  125,  126,  129,  181,  274. 

Detinue,  Action  of,  183. 
costs  in,  350. 

material  allegations  in,  121. 
effect  of  mere  traverse  of  detention,  152. 
precedent.  No.  18. 

Dilatory  Pleas,  141. 

Directions, 

summons  for,  7,  63—69,  375—377,  401—403. 

now  compulsory,  03,  75. 

in  commercial  cases,  68. 

powers  of  Master  on  summons  for,  67 — 69. 

can  be  given  on  other  summonses,  66. 

precedents,  Nos.  43,  44,  45. 

Discontinuance,  255. 

Discovery,  258. 

of  documents,  258 — 267. 

of  facts,  268 — 283.    And  see  Interrogatories. 

before  giving  particulars,  179. 

Dishonour, 

notice  of,  48,  84,  89,  371. 

Distress, 

defence  in  replevin,  117,  122,  130,  131,  205,  421. 

"  Distributively,"  135. 

District  Registrar,  7,  17,  n.,  76. 

Divisional  Court, 

what  appeals  still  go  to,  319,  n.,  329. 

Documents, 

discovery  of,  258 — 267. 
referred  to  in  pleadings,  151,  258,  259. 
affidavit  of,  260,  276,  448—450. 
further  and  better  affidavit,  265. 
privileged  from  inspection,  262 — 265. 
production  and  inspection,  266,  267. 
when  production  against  public  policy,  265,  309,  310. 

1x2 
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Documents — con  tin  ued. 

tied  lip  in  a  bundle,  448 — 450. 
contents  of,  pleading,  88,  158,  192. 

interrogatories  as  to,  276. 
photographs  of  disputed  documents,  266,  317,  350. 
proof  of,  290—294,  307—312. 
secondary  evidence  of,  291,  310 — 312. 
copies  of,  291,  311. 

to  refresh  the  memory  of  a  witness,  303. 
stamping  at  the  trial,  309. 
notice  to  produce,  290,  311,  457,  460. 
notice  to  inspect  and  admit,  290,  457,  460. 
proof  of  handwriting,  308,  309. 

Dower,  186. 

Drains, 

PRECEDENTS,  Nos.  56,  57,  62. 

Duty, 

pleading  a,  80,  82. 

Easement, 

title  to,  must  be  shown,  83,  85. 

pleading  prescriptive  right  to,  120. 

exact  right  claimed  must  be  shown,  118,  191. 

Ejectment.    See  Eecovery  of  Land. 
a  "mixed"  action,  186. 
Doe  dem.  A.  v.  B.  explained,  204. 
formerly  no  pleadings  in,  392,  n. 

Elegit,  Writ  of,  335. 

Endorsement.    See  Indorsement. 

Entry  for  Triad,  256,  257. 

Equitable, 

defences,  217. 

in  an  action  for  recovery  of  land,  121,  212,  213,  443. 
relief,  199,  236,  237. 
execution,  335. 

Equity, 

now  administered  in  King's  Bench  Division,  39,  199,  212, 

217,  236,  237,  258. 
conflict  between  law  and,  96. 
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Estate, 

title  to,  how  pleaded,  86,  119—127,  212. 
in  fee  simple,  123—127,  131. 
particular,  123—126,  131. 
copyhold,  125,  126. 

Estoppel, 

title  by,  43,  127. 

must  be  specially  pleaded,  222. 

bad  pleading  may  waive,  143. 

Evasive 

traverse,  forbidden,  153—157,  209. 
negative  pregnant,  154,  155. 

Evidence, 

on  application  under  Order  XIV.,  53,  54. 

must  not  be  pleaded,  103 — 107. 

advice  on,  284—297;  precedents,  Nos.  119—123. 

burden  of  proof,  on  whom  incumbent,  143,  150,  286,  287, 

299. 
on  commission,  289,  290. 
disclosing,  173,  178. 
documentary,  290—294,  307—312. 
secondary,  of  documents,  291,  310—312. 
witnesses,  288—290,  301—307. 
rebutting,  312. 

against  the  weight  of,  323,  324. 
none  to  go  to  the  jury,  313,  324. 
affecting  damages  only,  100,  273,  295. 

Examination  of  Witness, 
before  the  trial,  289. 
in  chief,  301. 
cross-examination,  304. 
re-examination,  306. 
by  the  judge,  307. 

Execution,  332—340. 
interpleader,  334. 
equitable,  335. 
garnishee  order,  336. 
against  a  partner,  336. 
against  the  goods  of  a  partnership,  340. 
against  the  property  of  a  corporation,  339. 
time  for  issuing,  332,  338. 
when  leave  necessary,  335,  338. 
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ExECUTOE,  Executrix, 
claims  by,  21,  23,  95. 
representative  character  of,  1,  188. 
character  must  be  specifically  denied,  152. 
PRECEDENTS,  Nos.  1,  7,  11,  12,  19,  29,  48. 

"Extras," 

PRECEDENT  of  defence  to  claim  for.  No.  78. 

Facts, 

must  now  be  pleaded,  79 — 82. 

in  a  summary  form,  108 — 113. 

not  law,  80—86. 

nor  evidence,  103 — 107. 

only  material  facts,  87 — 102. 

material  facts  defined,  87,  99. 

only  those  material  at  this  stage,  93,  249. 

no  material  facts  must  be  omitted,  90. 

appeal  on  the,  generally  hopeless,  322. 

Fair  Comment, 

interrogatories  as  to  plea  of,  272,  454. 

False  Imprisonment,  Action  for, 

PRECEDENT,  No.  3. 

Falsifying  an  Account,  218. 

Fee  Simple,  or  Tail, 

estate  in,  title  to,  how  pleaded,  86,  123—126,  131. 

Felony, 

conviction  for,  how  proved,  293. 

Fieri  Facias,  Writ  of,  333. 
power  of  sheriff  under,  333. 
what  goods  can  be  taken  under,  333,  334. 
interpleader,  334. 

Firm, 

action  by  or  against,  14,  20,  104,  223. 
judgment  against,  57,  221. 
execution  against,  336,  340. 

Foreclosure, 

may  not  be  claimed  on  specially  indorsed  writ,  45. 

Foreign  State,  242. 
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Forfeiture, 

recovery  of  land  on  a,  40,  43,  399,  423. 

for  non-payment  of  rent,  40,  43,  57,  392,  423. 

PRECEDENT,  No.  72. 

Former  Proceedings,  17,  106,  220,  221,  316,  n. 

Forms  of  Action,  185. 

Fraud,  457. 

how  pleaded,  54,  106,  116,  162,  219. 

motive  of,  immaterial,  90. 

concealed,  134,  248. 

reply  alleging,  140,  247,  248. 

particulars  of,  54,  133,  248. 

burden  of  proof  of,  286,  457. 

precedent  of  general  indorsement,  No.  4. 

indorsement  for  trial  withovit  pleadings.  No.  2 1 . 

notice  of  defence  in  trial  without  pleadings.  No.  106. 

Statements  of  Claim,  Nos.  61,  62. 

Defence,  No.  88. 

advice  on  evidence,  No.  120. 

Frauds,  Statute  of,  97,  215.    See  Statute  of  Frauds. 

Freehold,  86,  123—126. 

Frivolous  and  Vexatious  Action,  67,  169,  207 

Further  Consideration,  317. 

Further  Maintenance,  pleas  to  the,  224. 

Gaming  Contract,  214. 

Garnishee,  62,  336. 

General  Damage,  116,  196. 

General  Indorsement,  36,  186. 
precedents,  Nos.  1,  3—8. 

General  Issue, 

under  former  pleading  system,  81,  133. 

not  allowed  in  present  practice,  210. 

Not  Guilty  by  Statute,  practically  abolished,  211,  n. 

General  Performance, 

plea  of,  not  permissible,  154. 

"  Good  Cause," 

for  depriving  successful  party  of  costs,  343 — 348. 
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Goods  Sold  and  Delivered, 

plaintiff  need  not  allege  that  goods  were  his,  95. 
PRECEDENTS  of  indorsements,  Nos.  10,  13. 

Statements  of  Claim,  Nos.  33,  52,  58. 
Defences,  Nos.  79—82. 
Eeply,  No.  109. 
interrogatories,  Nos.  115,  116. 
Growing  Crops, 

may  be  seized  in  execution,  333. 

Guarantee, 

action  on,  pleadings  in,  140. 

PRECEDENTS,  NoS.  12,  55. 

Guardian, 

ad  litem,  20,  22. 

Habeas  Corpus  ad  Testificandum,  288. 

Handwriting, 
proof  of,  308. 

Heir, 

party  claiming  as,  must  show  how,  86,  105,  125,  126,  129, 

181,  274. 
claim  against,  129. 
ejectment  by,  precedents,  Nos.  25,  73. 

House  of  Lords, 
appeal  to,  331. 

Husband  and  Wife, 

actions  by  and  against,  19,  20,  25,  91,  97. 
communications  between,  privileged,  306. 
joinder  of  claims  by,  19,  25. 
defence  by,  226. 

Illegality, 

must  be  specially  pleaded,  162,  213,  214. 
the  Court  may  always  raise  the  point,  323. 

Imprisonment, 

for  debt,  abolished  in  civil  action,  332. 
for  contempt,  332,  338,  339. 

Incorporeal  Hereditaments, 
claim  to,  85,  120. 

Indemnity,  89,  227. 
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Indorsement, 

on  writ,  34 — 51. 

must  show  representative  cliaracter  of  partj^,  1,  34. 
general,  36. 

may  be  extended  in  Statement  of  Claim,  36,  186. 

PRECEDENTS,  Nos.  1,  3—8. 

for  trial  without  pleadings,  37. 

procedure  under  Order  XVIIIa.,  59 — 62. 

PRECEDENTS,  Nos.  9 — 28. 

for  an  account,  38. 

when  applicable,  38. 

PRECEDENTS,  NoS.  29 — 31. 
special,  40 — 51. 

when  allowed,  40 — 43. 
advantages  of,  43. 

is  a  Statement  of  Claim,  45,  47,  186. 
must  give  full  particulars,  46. 
claim  of  interest  in,  49 — 51. 
amending,  56,  76,  n.,  183,  198,  313. 

PRECEDENTS,  NoS.  32—39. 

Inducement, 

matters  of,  190. 
Inevitable  Accident, 

particulars  of,  175. 
Infant, 

action  by  and  against,  20,  57,  105,  106,  412. 

admissions  by,  145. 

PRECEDENTS,  Nos.  58,  104. 

Inferior  Courts, 

appeal  from,  319,  n. 
jui'isdiction  of,  343. 

Infringement, 

of  copyright,  158,  176,  349. 

precedents,  Nos.  17,  89,  90. 
of  a  patent,  176. 

precedents,  Nos.  63,  64,  91,  92. 
Injunction,  33,  199,  200. 
carries  costs,  350. 
judgment  in  default  for  an,  6. 
in  action  for  recovery  of  land,  24,  393,  n. 
precedents,  Nos.  6,  16,  26,  63,  69. 

Innuendo,  226,  439—441. 
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Inqihey, 

as  to  damages,  6,  224,  244. 
Insanity,  89. 
Inspection, 

of  documents,  266. 

referred  to  in  pleadings,  151,  258. 

of  premises,  order  for,  285. 
Intention, 

sometimes  material,  87,  90. 
Interest, 

claim  for,  as  damages,  51,  388,  n. 

on  specially  indorsed  wi'it,  49—51. 
Defence    to,    precedent.    No.     86 ;    and    see 
p.  139. 
Interlocutory, 

judgment,  6,  244. 

appeal  from,  328—331. 

proceedings,  8. 
Interpleader, 

sheriff's,  334. 

stakeholder's,  334,  n. 

issue,  62,  334. 

appeal  in,  330. 
Interrogatories,  9,  268—283. 

object  of,  269. 

application  of  decisions  under  former  practice,  277. 

badly-drafted  specimens,  270. 

before  particulars,  179. 

rules  as  to  what  are  permissible,  270 — 277. 

must  be  relevant,  270. 

"to  credit,"  not  allowed,  271. 

in  actions  of  libel,  271—276,  453. 

in  actions  for  the  recovery  of  land,  274,  277. 

tending  to  criminate,  277. 

affecting  damages  only,  273. 

as  to  names  of  witnesses,  275. 

"fishing,"  275,  278. 

when  they  may  be  set  aside,  278. 

"  scandalous,"  278. 

answers  to,  279 — 283. 

objections  to  answer,  281 — 283. 

precedents  of,  Nos.  114 — 118. 
Ironical  Words,  90. 
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Irregularity,  24,  167,  HO. 

Issue, 

definition  of,  71. 

in  law,  in  fact,  73. 

enlarging  the,  114. 

affirmative  of,  must  be  proved,  285 — 287. 

issues  should  not  be  needlessly  multiplied,  139,  149,  150. 

costs  of  separate,  150,  351. 

in  lieu  of  pleadings,  61,  62,  77. 

joinder  of,  140,  246. 

garnishee,  62,  337. 

interpleader,  62,  334. 
Items, 

particulars  giving,  115,  116,  135,  174,  175. 

when  particulars  of,  will  not  be  ordered,  116,  135,  182,  226. 

Joinder, 

of  causes  of  action,  23—30,  188,  189. 
in  a  counterclaim,  238. 

of  claims  not  mentioned  on  the  writ,  188. 

of  parties,  13—22. 

of  issue,  140,  246. 

costs  occasioned  by,  354. 
Joint, 

owners,  16,  21. 

tenancy,  16,  119. 

and  several  liability  under  a  contract,  14,  15. 
for  tort,  16. 
Judgment,  316. 

final,  5,  244,  316,  320. 

effect  of,  318. 

interlocutory,  6,  244,  328—331. 

declaratory,  204. 

in  default  of  appearance,  5,  6,  76. 
pleading,  244. 

summary,  under  Order  XIV.,  7,  44,  52 — 58. 

on  admissions,  149,  244. 

motion  for,  321—323. 

pleading  authority  of,  131,  132. 

claim  for  interest  between  date  of  writ  and,  45,  49,  50. 

interest  on  a,  51. 

when  a  bar  to  subsequent  action,  17,  106,  220,  316,  318. 

how  enforced,  332 — 340. 

action  on  a  foreign,  42. 
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Jurisdiction,  31 — 33. 
pleas  to  the,  141. 
of  inferior  or  foreign  Court,  31,  33,  131,  319. 

Jury, 

costs  of  trial  by,  343 — 350. 
right  to  a,  68,  296. 
sheriff's,  224,  244. 
special,  296. 
view  by,  297. 
withdrawal  of  a  juror,  313. 

Jus  Tertii,  129,  130. 

Justification, 

pleas  in,  are  in  confession  and  avoidance,  143,  144,  160. 

under  judicial  process,  131. 

in  actions  of  assault,  108,  155. 

in  libel  and  slander  actions,  163,  219,  220,  440,  459. 

of  part  of  the  words,  101,  440. 

particulars  of,  133,  180. 

reply  to,  248. 

interrogatories  as  to,  273,  275. 
how  to  meet,  312. 

Knowledge, 

may  be  material,  89. 

Laches, 

plea  of,  117,  161. 

Land, 

See  Eecovery  of  Land,  and  Sale  of  Land. 

Landlord  and  Tenant, 

PRECEDENTS  of  indorsements  in  actions  between,  Nos.  8,  24, 
37,  38,  39. 
Statements  of  Claim,  Nos.  51,  53,  57,  72,  73. 
Defences,  Nos.  98,  102. 
Eeply,  No.  111. 

Law, 

matter  of,  need  not  be  alleged  in  pleading,  80,  82, 112,  406,  n. 

need  not  be  proved  at  trial,  287. 
English,  should  not  be  traversed,  113,  142,  146. 
See  Objection  in  Point  of  Law. 
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Law  and  Equity, 

administered  together,  39,  199,  212,  217,  236,  237,  258. 

Leading  Question,  302,  304,  306. 

"  Leaping  before  you  come  to  the  Stile,"  93,  249. 

Lease, 

action  on,  117,  127,  190. 

may  be  pleaded  in  confession  and  avoidance,  162. 

PRECEDENTS,  Nos.  8,  24,  37,  39,  51,  57. 

Leave, 

to  issue  a  writ,  3,  31. 

to  defend  tlie  action,  53 — 58. 

to  amend,  44,  64,  183. 

at  the  trial,  198,  313. 
to  plead,  74 — 77,  187. 

when  imnecessary,  75,  186. 
to  reply,  245. 
to  rejoin,  &c.,  254. 

Letters  of  Eequest,  289. 

Liability, 

mere  denial  of,  insufficient,  80,  84,  89,  210. 

joint  and  several,  14 — 17. 

payment  into  Court  admitting  or  denying,  225 — 227. 

Libel, 

joinder  of  causes  of  action  in,  26. 
precise  words  of,  material,  88,  192. 
necessary  allegations,  116,  192. 
general  traverse  inadmissible,  143. 
justifying  the  words,  133,  163,  219,  220,  459. 

pai't  of  the  words,  101,  440. 
plea  of  privilege,  84,  90,  163,  220,  459. 
paying  money  into  Court  in,  226,  318. 

under  Lord  Campbell's  Act,  227,  318. 
notice  in  mitigation  of  damages,  101,  295,  441. 
interrogatories,  271 — 275. 
particulars,  116,  133,  177—180. 

on  writ,  36  ;  precedent.  No.  5. 
costs  of  issues  in,  351. 

PRECEDENTS  of  general  indorsement  on  writ,  No.  5. 
Defences,  Nos.  94—96. 
interrogatories.  No.  117. 
notice  in  mitigation  of  damages,  No.  97. 


486  INDEX. 

LlBERUM  TeNEMENTUM, 
plea  of,  124. 

when  suflBcient,  117,  125,  131. 
reply  to,  125,  247. 

Lien, 

defence  of,  must  be  specially  pleaded,  121,  161,  216. 

Life  Assurance,  104,  109. 

action  on  policy,  precedent,  No.  83. 

Lighterman, 

liability  of,  precedents,  Nos.  65,  93. 

Limitations,  Statute  of,  215.    See  Statute  of  Limitations. 

Liquidated  Demands, 
wbat  are,  41,  315. 
indorsement  in  case  of,  40 — 51. 
mere  denial  of  debt,  inadmissible,  80,  84,  210. 
particulars  of ,  115,  116,  135,  174,  175,  182,  226. 

Lord  Campbell's  Fatal  Accidents  Act, 
particulars  under,  176,  390. 

PRECEDENT,  No.  19. 

Lord  Campbell's  Libel  Act, 

payment  into  Court  under,  227,  318. 

Lost  Luggage, 

PRECEDENT  of  Statement  of  Claim,  No.  54. 

Lunatic, 

party  to  an  action,  20,  89,  289. 

Malice,  90. 

pleading,  107,  286. 
evidence  of,  219. 
interrogatories  as  to,  273. 

Malicious  Prosecution,  457,  458. 
onus  of  proof,  287,  457. 

PRECEDENT  of   indorsement  for  trial  -without  pleadings. 
No.  20. 
advice  on  evidence  in.  No.  121. 
Married  Woman, 

action  by,  19,  20,  25,  419. 

action  against,  19,  20,  25,  42,  91,  97. 
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Married  Woman— continued. 
judgment  against,  57. 
costs  against,  354. 
PRECEDENTS,  Nos.  1,  3,  66,  105. 

Master, 

of  the  Supreme  Court,  7,  18,  53,  63. 
includes  a  District  Eegistrar,  7,  n. 
reference  to,  57. 

Material  Eacts, 

defined,  87,  99,  103. 

must  now  be  pleaded,  79. 

not  law,  80—86. 

nor  evidence,  103 — 107. 

material  facts  only  must  be  stated,  87—102. 

all  material  facts  must  be  stated,  90. 

how  to  plead,  108— 113. 

must  be  stated  with  certainty,  114—1^6. 

but  only  those  material  at  given  stage  of  action,  93,  249. 

where  common  law  is  altered  or  regulated  by  statute,  96. 

effect  of  omitting  material  facts,  88,  115. 

facts  which  may  be  safely  omitted,  112,  113. 

conditions  precedent,  98. 

matters  affecting  damages,  99 — 102,  296. 

result  of  pleading  immaterial  facts,  102. 

substance  only  of  pleading  to  be  proved,  102. 
Matter  arising  since  Writ,  223. 
Memorandum, 

of  appearance,  5,  22,  385. 

to  refresh  the  memory  of  a  witness,  303. 
Mesne  Profits, 

defined,  41. 

may  be  claimed  till  possession  sm-reudered,  41,  393,  n. 
Misconduct,  Charges  of, 

certainty  of,  132,  134,  144,  219. 

are  not  scandalous,  if  relevant,  172,  278. 
Misdirection, 

ground  for  new  trial,  323. 
notice  of  motion  must  state  precise,  321. 
Misjoinder  of  Parties,  13,  14,  137, 
Misnomer, 

plea  of,  abolished,  108,  141,  187,  188. 
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Misrepresentation, 

particulars  of,  133,  174,  219,  248. 
action  for, 

necessary  allegations,  55,  106,  116,  162,  190,  457. 
PRECEDENT  of  general  indorsement  on  writ  in,  No.  4. 
indorsement  for  trial  without  pleadings. 

No.  21. 
Statements  of  Claim,  Nos.  61,  62. 
Defence  to,  No.  88. 
advice  on  evidence  in,  No.  120. 
Mistake, 

bond  fide,  as  to  parties,  14. 

Mitigation  of  Damages, 
matter  in,  99—102. 

interrogatories  as  to,  admissible,  273. 
notice  in,  101,  296;  precedent,  No.  97. 
evidence  in,  295. 

Money  had  and  Eeceived,  81. 
defence  to  action  for,  84. 

precedent  of    indorsement  for  trial  without  pleadings. 
No.  11. 
Statements  of  Claim,  Nos.  30,  31,  46,  47,  55. 
Money  Paid, 

PRECEDENTS,  NoS.  12,  55,  56. 

Mortgagee, 

claims  by,  43,  45. 
in  possession  must  account,  116. 
priority  of,  393. 
precedents,  Nos.  27,  74. 

Mortgagor, 

action  by,  22. 

Motion, 

for  judgment,  319,  320. 
on  admissions,  149. 
to  Court  of  Appeal,  319—331. 
notice  of,  320. 
not  in  an  action,  1 1 . 

Motive, 

sometimes  material,  87,  90. 
how  pleaded,  107. 
partic\ilars  of,  179. 
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Names, 

of  persons  mentioned  in  pleadings,  108. 

when  names  should  be  given,  177 — 180,  197,  275. 
mistake  in,  effect  of,  141,  187,  188. 

Necessaries, 

for  infant,  105,  106. 

Necessary  Implication, 
denial  by,  147. 

Negative, 

party  asserting,  when  called  on  to  prove  it,  285,  287. 

Negative  Pregnant,  154,  155. 

Negligence, 

action  for,  89,  350. 

conti-ibutory,  158,  161,  162. 

particulars  of,  77,  133. 

precedent,  Nos.  19,  22,  23,  54,  66,  67. 

Negotiable  Instruments, 

consideration  for,  presumed,  88,  95,  286. 
special  indorsement,  48,  50,  395. 
defence  to,  84,  210. 
notice  of  dishonour,  48,  89,  210. 

Never  Indebted, 
plea  of,  82,  133. 

New  Assignment,  253. 

New  Trial, 

when  gi-anted,  323—327. 
notice  of  motion  for,  319. 
costs  of,  346,  356. 
costs  of  application  for,  356. 

Non-delivery  of  Goods, 

precedents,  Nos.  13,  80,  81. 

Non-joinder, 

of  parties,  13,  14,  187,  222,  223. 

NONStriT,  221,  312. 

Not  Guilty, 

plea  of,  what  it  put  in  issue,  83,  220. 

by  statute,  practically  abolished,  211,  n. 

O.P.  K  K 
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Notice, 

in  mitigation  of   damages,    101,   295,    441  ;    precedent. 

No.  97. 
of  action,  abolislied,  99. 
of  assignment,  22,  96,  97,  456. 
of  discontinuance,  187,  255. 
of  dislionour,  48,  84,  89,  210. 
of  a  fact,  sometimes  material,  89. 
of  motion,  33,  320. 

of  objections  to  copyrigM,  precedent,  No.  90. 
of  trial,  256. 

of  trial  without  pleadings,  60. 
of  sj)ecial  defences  in  trial  without  pleadings,  61. 

PP.ECEDENTS,  Nos.  103 — 108. 

of  a  writ,  33. 

to  inspect  and  admit  documents,  290,  457,  460. 

to  produce  documents,  290,  311,  457,  460. 

utility  of  such  notices,  291. 
to  quit,  40,  399. 
under  ConYcyancing  Act,  97,  447. 

Objection  in  Point  of  Law,  164 — 166,  170. 
meaning  of,  138. 

corresponds  to  a  demurrer,  138,  164. 
how  it  differs  from  a  traverse,  142. 
party  not  compelled  to  raise,  165,  170. 
when  advisable  to  raise,  170,  171. 
must  be  clearly  taken,  142,  166. 
argument  of,  170. 
precedents,  166,  and  Nos.  88,  100,  101,  110. 

Objections, 

technical,  taken  to  pleadings,  78,  164,  167,  169. 
to  answer  interrogatories,  281 ;  precedent,  No.  118. 
to  evidence,  must  be  taken  promptly,  301,  322. 
to  copyright,  158,  176;  precedent.  No.  90. 
to  patent,    176 ;  precedent,  No.  92. 

Office, 

held  by  plaintiff,  when  material,  91,  152,  288. 

Official  Eeferee,  6,  39,  72,  298. 

motion  to  vary  findings  of,  12,  319,  327. 

Omnia  Pr^esumuntur  rite  esse  acta,  288,  417,  n. 
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Onus  Peobandi, 

general  rule  as  to,  143,  285,  299. 

shifting,  143,  150,  286. 

pleading  with,  regard  to,  95,  112,  143. 

Order  III.  r.  6...40,  360. 

defence  to  actions  comprised  under,  84,  210. 

Order  XIV.,  7,  52—58,  362—365. 
procedure  under,  7,  75. 

only  apiDlies  where  the  wi-it  is  specially  indorsed,  52,  55. 
where  writ  contains  unliquidated  demand,  55. 
affidavits  on  application  under,  53,  54. 
leave  to  defend,  53 — 56. 
counterclaim  as  answer  to  application,  bo. 
where  part  of  claim  is  admitted,  56. 
directions  as  to  trial,  57. 
costs  of  unnecessary  application,  58. 

Order  XXX.,  375—377. 
effect  of,  explained,  7. 
summons  for  directions  under,  7,  63 — 69. 

in  commercial  cases,  68,  77. 

leave  to  plead,  75 — 77. 

PRECEDENTS,  Xos.  43,  44,  45. 

Order  XXXVI.  r.  37. 

effect  of,  explained,  100,  101,  295. 

particulars  under,  101,  295,  440 ;  precedent.  No.  97. 

ORIGENATrNG   SUMMONS,  10,  400. 

procedure  on,  10,  11,  403,  n. 

PRECEDENT,  No.  40. 

Particular  Estate,  123,  124,  126. 

Particularity  in  Pleading,  114 — 136,  173 — 183. 

not  more  than  the  case  will  conveniently  admit,  113,  114, 

132,  176,  196. 
matters  known  to  the  opposite  party,  128,  178. 

Particulars,  173—183. 
applications  for,  173. 

do  not  act  as  a  stay,  182,  229. 
object  and  effect  of,  114,  132,  176,  196. 
where  wi'it  indorsed  for  ti-ial  without  pleadings,  37,  60,  444. 
under  former  pleading  system,  173. 

kk2 
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Particulars — cordin  ued. 

discovery  before  giving,  IV 9. 

need  not  be  pleaded  to,  113,  146. 

will  not  be  ordered  of  immaterial  allegation,  182. 

of  negative  allegation,  182. 

of  money  paid  into  Court,  182,  226. 

in  an  action  for  an  account,  116,  175. 
in  actions  of  libel  and  slander,  36,   116,   133,   178—180; 

PRECEDENT,  No.  5. 

of  cbarges  of  misconduct,  132,  219. 

of  damage,  117,  178,  180,  196. 

of  delusions,  177. 

of  descent,  86,  105,  125,  126,  129,  181,  274. 

of  fraud,  breach  of  trust,  &c.,  55,  133,  174,  219,  248. 

of  infringement,  176  ;  precedent,  No.  64. 

of  items,  115,  135,  174,  175,  182. 

of  justification,  133,  163,  219,  220. 

of  matters  in  mitigation  of  damages,  101,  295,  441. 

of  misconduct,  132,  133. 

of  names,  177 — 180,  197. 

of  objections,  176  ;  precedents,  Nos.  90,  92. 

of  place,  118,  156,  180. 

of  time,  106,  117,  180. 

oppressive,  181. 

time  for  pleading  after  delivery  of,  183,  229. 

necessary  under  certain  statutes,  176,  390. 

Parties,  13—22. 

joinder  of,  14—29,  187. 

importance  of  having  right,  13,  14,  222,  223. 

bond  fide  mistake  as  to,  14. 

to  actions  of  contract,  14,  222. 

of  tort,  16. 

for  the  recovery  of  land,  17. 
joined  without  consent,  16. 
classes  of  j^ersons,  19 — 22. 
formal  parties,  20,  21. 
joint  and  several,  14 — 17. 
husband  and  wife,  19,  20,  25,  91,  97. 
new  rule  as  to,  25. 
adding  new,  187,  313. 
dropping,  187,  313. 

representative  character  of,  1,  23,  34,  152,  192, 
misnomer  of,  108,  141,  187,  188. 
third,  227,  240. 
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Paetnership, 

action  by  or  against,  14,  20,  104,  223. 
judgment  against,  57,  221. 
execution  against,  330,  340. 

Patent, 

action  for  infringement  of,  176. 
plea  not  first  inventor,  142,  416,  n. 
PEECEDENTS  of  Statement  of  Claim,  No.  63. 

of  particulars  of  breaches.  No.  64. 

of  Defence,  No.  91. 

of  particulars  of  objections.  No.  92. 

Payment, 

plea  of,  161,  214,  216,  431. 

Payment  into  Court,  182,  224 — 227. 
with  plea  of  tender,  224. 
admitting  liability,  220. 
denying  liability,  225—227,  31S. 
particulars  of,  will  not  be  ordered,  182,  226. 
in  action  on  bond  under  8  &  9  Will.  III.  c.  11  ...226. 
in  actions  of  defamation,  226. 
under  Lord  Campbell's  Act,  227,  318. 
under  Order  XIV.,  54,  226,  430. 
to  a  counterclaim,  with  reply,  253. 
may  not  be  mentioned  to  jury,  225,  299,  315. 
order  for  payment  out,  318. 
costs,  how  affected  by,  243,  352. 
precedent.  No.  81. 

Pedigree, 

facts  of,  when  to  be  pleaded,  86,  105,  125,  126,  129,  180, 
274. 

Peerage, 

claimant  to,  must  show  title,  86. 

Pen.ylty, 

claim  for,  cannot  be  specially  indorsed,  40,  42. 
interrogatories  cannot  be  administered  in  action  for,  269. 

Peremptory  Order,  182. 

Performance  ;  and  see  Condition  Precedent. 
pleading,  98,  154,  193. 
pleading  non-performance,  98,  214. 
excuse  for  non-performance,  193. 
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Performance — continued. 
proof  of,  286. 
part,  249. 
specific,  199,  386,  443. 

Person-al  Injuries, 

action  for,  precedents,  Nos.  23,  67. 

Persons, 

classes  of,  19 — 22. 

Petition,  11. 

Photographs, 

leave  to  take,  of  disputed  documents,  266. 
costs  of,  317,  350. 

Place, 

certainty  of,  118,  156. 
of  trial,  63,  67,  296,  297. 

Plaintiff, 

husband  and  wife,  19. 

infant,  20,  412. 

joined  without  his  consent,  16. 

joint  and  several,  14 — 19,  23 — 30. 

lunatic,  20. 

Plea,  10. 

pleading  several  defences,  73,  138,  208,  209. 

in  abatement,  13,  106,  141,  222. 

of  accord  and  satisfaction,  216 ;    precedent,  No.  85. 

in  the  alternative,  27,  57,  193,  195,  197,  209,  354. 

of  authority,  92,  93,  105,  129—132. 

in  bar,  or  peremptory,  141. 

of  a  condition  jirecedent,  not  performed,  98,  214,  429. 

in  confession  and  avoidance,  137 — 144,  160 — 163. 

dilatory,  141. 

of  estoppel,  143,  222. 

of  fraud,  55,  106,  116,  162,  219,  248. 

to  the  further  maintenance,  224. 

general  issue,  81,  133,  210,  211,  n. 

of  illegality,  162,  213,  214. 

to  the  jurisdiction,  141. 

of  justification,  101,  133,  180,  219,  220,  440,  459. 

oiliherum  tenvmentum,  117,  128,  129. 

of  lien,  121,  161,  216. 

of  matter  arising  after  writ,  223 
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Plea — continued. 

of  misnomer,  141,  187,  188. 

ia  mitigation  of  damages,  99 — 102,  29 j,  441. 

"  never  agreed  as  alleged,"  80,  162. 

"  never  indebted,"  82. 

of  non-joinder  of  parties,  13,  14,  187,  222,  223. 

"  not  guilty,"  83,  220. 

"  not  guilty  by  statute,"  practically  aboHshed,  211,  n. 

of  payment,  216. 

of  payment  into  Court,  224. 

under  Lord  Campbell's  Act,  226. 
of  perfonnance,  154,  193,  214,  249,  251,  252. 
of  possession,  96,  119—128,  131,  191,  212,  213. 
of  privilege,  84,  90,  163,  220,  439,  459. 
puis  darrein  continuance,  224. 
of  release,  218. 

of  rescission,  86,  220 ;  pkecedents,  Nos.  76,  80,  85. 
of  res  judicata,  220. 
of  set-off,  227,  231—235. 
of  Statute  of  Frauds,  163,  215,  249,  447. 
of  Statute  of  Limitations,  140,  161,  215,  247,  445. 
of  tender,  224. 

"  Pleading  Over,"  24,  165,  171. 
phrase  defined,  146. 

Pleadings,  70 — 78,  185 — 257. 
definition  of  tbe  term,  8,  70. 
object  of,  72,  76. 
advantage  of,  71,  72. 
history  of,  72. 
leave  necessary,  8,  74,  187. 

when  unnecessary,  75,  186,  223,  240. 
•when  alloved,  77. 
formal  parts  of,  78. 
deHvery  of,  77,  228—230,  245,  255. 
fundamental  rule  as  to  contents  of,  79. 
Statement  of  Claim,  185—206. 

indorsed  on  writ,  40 — 51. 
Defence,  207—230. 
Set-off  and  Counterclaim,  231—243. 
Eeply,  244—254. 
He  joinder,  surrejoinder,  rebutter,  surrebutter,  71,  254. 
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Pleading  s — contin  ued. 
issues,  62,  71,  77. 

ambiguity  of,  before  1875... 81,  173. 
strictness  of  former  system,  2,  73,  74,  102,  185. 
must  state  material  facts,  79,  90. 

and  only  material  facts,  87 — 102. 

not  law,  80—86. 

nor  evidence,  103 — 107. 

nor  facts  wliich  tbe  law  presumes  in  your  favour,  95, 
112. 

nor  matters  affecting  only  damages,^99 — 102,  145,  211. 
or  costs,  112. 

nor  the  precise  words  of  documents,  88,  112,  158,  192, 
411. 
must  state  facts  with,  certainty,  114 — 136. 

but  in  a  summary  form,  108 — 113. 
must  not  anticipate  opponent's  jDleading,  93,  113,  249. 
amending  own  pleading,  183. 
amending  opponent's  pleading,  56,  168. 
striking  out  opjionent's  pleading,  78,  168. 
answering  opponent's  pleading,  137 — 166. 

by  way  of  traverse,  137,  145—149,  209. 

by  way  of  confession  and  avoidance,  137 — 144,  160 — 
163. 

by  way  of  objection  in  point  of  law,  160,  170. 
third  party  procedure,  227,  240. 
pleading  matter  arising  during  action,  223. 
pleading  to  damages,  112,  145,  211,  212. 
construed  distributively,  135. 

technical  objections  to,  discouraged,  78,  164,  167,  169,  374, 
irregularity  in,  cured  by  pleading  over,  24,  167,  170. 
departure  in,  249 — 253. 
unnecessary  denials,  139,  149,  150. 
counsel's  signature  to,  78. 
costs  of  prolix.  111. 
close  of,  77,  255. 
opening  the,  299. 
time  for,  183,  187,  228,  245,  255. 
trial  without,  37,  52—58,  74. 
particulars  of,  173.    And  see  Particulars. 
rules  affecting,  252—269. 
specimens  of  bad,  88,  94,  139,  143,  149,  154—157,  191. 

PRECEDENTS  of,  395 — 447. 

contents,  3T9— 383. 
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Point  of  Law, 

need  not  be  pleaded,  80,  82,  165,  1G7,  171. 
argument  of,  165,  170. 

Points  of  Claim  and  Defence,  68,  77. 

PRECEDENTS,  Nos.  60,  87. 

Policy,  104,  109. 

action  on  a,  precedent,  No.  83. 

Possession, 

defined,  119. 

title  by,  to  goods,  96,  121,  128. 

to  land,  83,  96,  119—128,  131. 
in   cases   of  incorporeal  bereditaments,    83,    118, 
120,  191. 
plea  of,  121,  212,  213. 

includes  a  plea  of  Statute  of  Limitations,  215. 
does  not  include  any  equitable  defence,  121,  122,  212, 
443. 
writ  of,  338. 

Precedents,  379 — 460. 

of  general  indorsements,  385 — 387. 

of  indorsements  for  trial  witbout  pleadings,  387 — 394. 

of  indorsements  for  an  account,  394. 

of  special  indorsements,  140,  395 — 399. 

of  originating  summons,  400. 

of  summons  for  directions,  401—403. 

of  order  for  directions,  402. 

of  Statements  of  Claim,  404—426. 

of  Defences,  427 — 443. 

of  various  special  pleas,  215,  224. 

of  notices  in  actions  for  trial  witbout  pleadings,  444,  445. 

of  Eeplies,  &c.,  446,  447. 

of  an  affidavit  of  documents,  448 — 450. 

of  interrogatories,  450 — 455. 

of  answers  to  interrogatories,  281 — 283,  455. 

of  advice  on  evidence,  456 — 460. 

{For  detailed  Talk  of  Contents,  see  pp.  379 — 383.) 

Prescription,  83,  120,  191. 

Presumption, 

of  fact,  285—287. 
of  law,  95,  288. 
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Presumption — continued. 

facts  presumed  in  party's  favour  not  to  be  pleaded,  95,  112. 

or  proved,  288. 
effect  on  burden  of  proof,  285 — 288. 

Priority  of  Mortgages, 

PRECEDENT,  No.  27. 

Privilege, 

plea  of,  84,  163,  220,  459. 

interrogatories  as  to,  272,  454. 
solicitor's,  263,  282,  306. 
documents  privileged  from  inspection,  262 — 265. 

Process, 

justification  u.nder  judicial,  131. 

Production, 

of  documents  referred  to  in  pleadings,  &c.,  151,  266. 
generally,  260—267. 

Prolixity, 

costs  of.  111. 

Promissory  Note,  Action  on, 

specially  indorsing  claim,  48,  50,  395. 
considei'ation  presumed,  88,  95,  288. 
interest  on,  49. 
particulars  in,  48. 
defence  to,  84,  210. 

Proof, 

burden  of,  143,  285—287,  298. 

sometimes  shifts,  143,  150,  286. 

how  it  affects  pleading,  95,  112,  143. 
of  conviction,  293. 
of  documents,  290—294,  307—312. 
of  handwriting,  308,  309. 

Public  Authorities   Protection  Act,  1893  (56  &  57  Vict, 
c.  61), 
practically  abolished  notice  of  action,  99. 

and  plea  of  "  Not  Guilty  by  statute,"  211,  n. 
provisions  as  to  costs,  343,  n.,  356. 

Public  Policy, 

production  of  documents  against,  265,  309,  310. 

Puis  Darrein  Continuance,  224. 
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Quantum  Meruit,  41,  194,  407. 

Quake  Impedit,  18G. 

Questions, 

leading,  302,  304,  306. 

"to  credit,"  305. 

which  witness  may  refuse  to  answer,  305,  306. 

Eailway  Accident, 

peecedents,  Nos.  23,  67. 

Eeal  Actions,  186. 

Eebutteb,  71,  254. 

Eebutting  Evidence,  312. 

Eeceiver,  199,  200,  335. 

appointed  whenever  just  or  convenient,  199,  387,  n. 
precedents,  Nos.  8,  27. 

Eecord, 

what  it  is,  73,  78. 
estoppel  by,  222,  n. 

Eecovery  of  Land,  Action  for, 
parties  to,  17. 

claim  in,  must  show  title,  83,  119—127, 
what  other  claims  can  be  joined  with,  23. 
declaration,  24,  204, 
injunction,  24,  199,  393,  n. 
receiver,  199,  387,  ?«. 

specially  indorsed  wi'it  in,  40,  43,  57,  392,  423. 
defence  to,  pleading  possession,  83,  121,  212,  213. 

equitable  defence  must  be  pleaded  specially,  121 

213,  443. 
pleading  lease  in  confession  and  avoidance   V'>o 
162,  247.  '    "  ' 

pleading  Statute  of  Limitations,  161,  215. 
reply  in,  162,  247,  251. 
interrogatories  in,  274,  277. 

precedents  of  indorsements,  Nos.  8,  24 26,  37 39. 

Statements  of  Claim,  Nos.  72,  73. 
Defence,  No.  102. 
Eeply,  No.  111. 
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Eectification  of  Ageeement, 

PRECEDENT  of  Counterclaim  claiming,  No.  84. 
reply  thereto,  No.  110. 

Ee-examination,  306. 

Eefeeence  to  Arbitration,  12,  39,  207,  298. 
to  master,  57. 

Eefreshing  Memory  of  Witness, 

by  memoranda  made  at  tlie  time,  303. 

Eejoinder, 

answer  to  reply,  71,  254. 

may  only  join  issue  unless  leave  obtained,  254. 

time  for  delivery  of,  255. 

PRECEDENT,  No.  112. 

Eelease, 

plea  of,  140,  218. 

Belief, 

different  kinds  of,  198. 
claim  for,  2,  198—200. 

distinguished  from  a  cause  of  action,  24. 

need  not  be  pleaded  to,  112,  113,  146. 

equitable,  198,  199,  258. 

may  be  in  the  alternative,  198. 

may  be  extended  by  Statement  of  Claim,  189. 

in  a  Counterclaim,  238. 

merely  declaratory  of  right  or  title,  24,  204. 
against  a  forfeitui'e,  57. 

Eemainderman, 

action  by,  117,  123,  125. 
precedents,  Nos.  26,  73. 

Eemoteness  of  Damage,  196,  435,  442. 

Eent, 

distinguished  from  mesne  profits,  41. 
claim  for,  may  be  specially  indorsed,  40,  45. 
forfeiture  for  non-payment  of,  40,  57,  392,  423. 
precedents,  Nos.  8,  24,  68,  98. 

Eepairs, 

action  fur  non-repair, 

claim  may  not  be  indorsed  specially,  42. 
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EepAIRS — con  t  in  ued. 

action  for  non-repair — continued. 

notice  under  the  Conveyancing  Act,  97,  447,  n. 
claim  during  continuance  of  term,  117. 
where  there  are  concurrent  covenants,  190. 

PRECEDENTS,  Nos.  14,  53,  114. 

Eeplevin,  205. 

coXile  damage  feasant,  117,  122,  131. 
cattle  seized  for  arrears  of  rent,  92,  118,  122,  130. 
pleading  possessory  title  in,  131. 
avowry  of  liherum  tenementuvi  in,  122,  131. 
PRECEDENT  of  Statement  of  Claim  in,  No.  68. 
Defences  in,  Nos.  98,  99. 

Eeply,  74,  244—257. 

cannot  be  delivered  without  leave,  76,  245. 

where  no  Counterclaim,  245. 

generally  a  more  joinder  of  issue,  140,  246. 

should  in  some  instances  confess  and  avoid,  or  object,  140, 

165,  247—249. 
time  for  delivering,  245. 
departm-e  in,  249—253. 
new  assignment  in,  253. 

where  there  is  a  Counterclaim,  233,  238,  253. 
pleadings  subsequent  to,  254. 
PRECEDENTS  of,  140,  147,  446,  447. 

Eepresentative  Character, 

must  be  indorsed  on  writ,  1,  34,  192. 

claim  in,  cannot  be  joined  with  claims  in  private  capacity, 

23. 
must  be  traversed  specially,  152,  215. 

Eeqtjest,  Letters  of,  289. 

Ees  Judicata,  17,  220,  221. 

Eescission, 

of  contract,  86,  220. 
precedents,  Nos.  76,  80,  85. 

Eescue,  92,  93. 

Eeturn  of  a  Chattel, 

action  for,  66,  96,  122,  338. 

Eeversioner, 

actions  by,  precedents,  Nos.  26,  73. 
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Eight  of  "Way, 

title  to,  83,  85,  120,  191. 

termini  of,  must  be  stated,  118,  191. 

trespassing  off  tlie  way,  253. 

Eight  to  Begin, 

at  trial,  150,  299. 

on  the  argument  of  a  point  of  law,  165. 


Sale  of  Goods, 

jjlaintiff  need  not  allege  tliat  goods  were  his,  95, 
precedents  of  indorsements  for  trial  without 'pleadings, 
Nos.  10,  13. 
of  a  special  indorsement.  No.  33. 
of  Statements  of  Claim,  Nos.  52,  58. 
of  Defence,  Nos.  79—82. 
of  Eeply,  No.  109. 
of  interrogatories,  Nos.  115,  116. 

Sale  of  Land, 

specially  indorsing  wi'it  for  the  purchase-money,  48. 
precedents  of  Statement  of  Claim,  Nos.  61,  62. 

Satisfaction, 

taking  money  out  of  Court  in,  244. 

"Scandalous," 

meaning  of  term,  172,  278. 

striking  out  such  matter,  78,  172,  278. 

Scienter,  89. 

Second  Action, 

when  one  lies,  17,  221. 

Secondary  Evidence, 

of  documents,  when  admissible,  291,  310 — 312. 

Security  for  Costs,  66. 

Security  for  Costs  Account,  260,  269. 

Seduction,  458. 

effect  of  a  mere  denial  of,  152. 
particulars  of,  174. 
PRECEDENTS,  Nos.  49,  76,  122. 
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Separate  Estate,  419. 

need  not  always  be  alleged,  19,  91. 
costs  out  of,  354. 

Sequestration,  332,  339. 

Service 

of  writ,  4. 

of  motion  for  attacliment,  338. 
out  of  jurisdiction,  31 — 33. 
substituted,  4,  32. 

Set-off,  231—235. 

natm-e  of,  232,  233. 

how  it  differs  from  a  counterclaim,  234. 

must  be  specially  pleaded,  60,  227,  231. 

reply  to,  233. 

costs  of,  243. 

under  County  Courts  Act,  349. 

precedent,  No.  81,  p.  431. 

Settled  Account,  217. 
■what  is  a,  217,  218. 
how  re-opened,  94,  218,  248. 
plea  of,  107,  217,  430. 
surcharge  and  falsify,  218,  248. 
precedents,  Nos.  33,  81. 

Several  Pleas, 

formerly  not  allowed,  73,  138. 
now  allowed,  138,  208,  209. 

Severing  Defences,  228,  301. 

Sheriff, 

execution  by,  333 — 335. 
inquiry  before,  6,  224,  244. 
interpleader  by,  334. 
powers  under  a,fi.  fa.,  333. 
an  elegit,  335. 

Short  Cause  List,  58. 

Short  Notice  of  Trial,  68,  229,  256. 

Slander, 

pleadings  in  action  for,  91,  116,  143,  192. 
precise  words  of,  material,  88,  191. 
plaintiff's  office  or  trade,  91,  152,  192,  288. 
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Slander — coniimied. 
ironical  words,  90. 
justifying,  133,  163,  219,  220,  440,  459. 

part  of,  101,  440. 
defence  tliat  tlie  occasion  was  privileged,  84,  90,  163,  220. 
paying  money  into  Court  with,  defence,  226. 
particulars  of,  116,  133,  177—180. 

in  mitigation  of  damages,  101,  295,  441. 
vulgar  abuse,  443. 

PRECEDENTS,  Nos.  100,   101,  123. 

Slander  of  Women  Act,  343,  n. 

Solicitor, 

bill  of  costs  is  subject  for  special  indorsement,  42,  99. 
undertaking  to  accept  service,  4. 
plea,  not  duly  qualified,  215. 

no  signed  bill  delivered,  99,  215. 
action  against,  for  negligence,  precedent.  No.  22. 

Solicitor  and  Client, 

communications  between,  privileged,  262,  281,  306,  449. 
costs  as  between,  14,  341,  347,  356,  357. 

Special  Case,  12. 

Special  Costs,  317,  350. 

Special  Damage, 
wbatis,  116,  178. 
must  be  clearly  claimed,  116,  196. 
objection  where  essential  to  the  cause  of  action,  166,  435, 

442, 
need  not  be  pleaded  to,  112,  145,  211. 
remoteness  of,  196,  435,  442. 

arising  after  determination  of  first  action,  220,  316. 
particulars  of,  116,  166,  178,  196. 
PRECEDENTS,  Nos.  54,  57,  58,  62,  67. 

Special  Defences,  213—228. 

where  trial  without  pleadings,  61. 

PRECEDENTS,  NoS.  103 — 108. 

Special  Indorsement, 

on  writ,  of  liquidated  demand,  40 — 51. 
advantages  of,  43,  44. 
when  permitted,  40 — 43. 
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Special  Indorsement — continued. 

is  a  Statement  of  Claim,  45,  47,  186. 
m.ust  give  details,  46. 
amendment  of,  44,  183,  312. 
claim  for  interest  in,  49 — 51. 

PRECEDENTS,  Nos.  32—39. 

Special  Jury,  296. 

Special  Verdict,  314. 

Specific  Performance,  199,  394. 
precedents,  Nos.  28,  102. 

Stamp  Objection,  309. 

Statement  of  Claim,  185 — 206. 

summons  for,  where  writ  indorsed  for  trial  without  pleadings, 

60. 
requiring  a,  on  appearance,  5. 
parties,  13,  187. 

joinder  of  causes  of  action,  23,  188. 
enlarging  the  scope  of  the  writ,  36,  188,  189. 
striking  out,  168,  171. 
must  disclose  good  cause  of  action,  87,  91. 
special  indorsement  is  a,  45 — 47,  186. 
must  not  anticipate  defence,  93,  113. 
introductory  averments  in,  190. 

performance  of  conditions  precedent  implied,  98,  193. 
when  conditions  precedent  not  performed,  98,  214,  429. 
should  state  plaintiff's  oflBce  or  trade,  91,  152,  192,  288. 
giving  credit  for  money  in,  175,  216. 
amendment  of,  once  without  leave,  183,  244. 
alleging  damage  in,  99,  105,  177,  196. 
relief,  claim  for,  in,  197.     And  see  Eelief. 
time  of  delivering,  187. 
particulars  of,  after  delivery  of  defence,  181. 
in  action  of  contract,  192 — 194. 
in  action  of  tort,  191. 
precedents  of,  Nos.  46 — 74. 

to  be  indorsed  on  writ,  Nos.  32 — 39. 

Statute, 

adding  to,  altering,  or  regulating  common  law,  96,  97,  130. 
specially  indorsed  writ  for  debt  arising  on,  40. 
plea  of  Not  Guilty  by,  practically  abolished,  211,  v. 

O.P.  L  L 
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Statute  of  Frauds, 

plaintiff  need  not  allege  compliance  "with.,  97. 

plea  of,  163,  215. 

reply  of  part  performance,  249. 

PRECEDENTS  of,  215,  447. 

Statute  of  Limitations,  161. 

plea  of,  PRECEDENTS  of,  140,  215. 
reply  to,  %b,  247,  248. 
acknowledgment,  140,  201,  247. 
burden  of  jjroof,  wlien  pleaded,  286. 
PRECEDENT  of  notice  of  defence  of,  No.  107. 

Staying  Proceedings, 
on  adding  parties,  223. 

no  stay  on  taking  out  summons  for  particulars,  182,  229. 
proceeding  with  counterclaim  against  plaintiff,  55,  241. 
on  agreement  to  refer,  207. 
pending  a  commission  to  take  evidence,  289. 

Step  in  Action, 
what  is,  207. 
taking,  waives  irregularity,  24,  167,  170,  207. 

Submission  to  Arbitration,  12,  39,  207,  298. 

Subpoena, 

ad  testificandum,  289. 
duces  tecum,  291. 

Substituted  Service,  4,  32. 

Summary  Judgment,  7,  43,  52 — 58. 

Summons,  7,  208. 

originating,  10,  11,  392;  PRECEDENT,  No.  40. 

application  by,  7. 

costs  of,  57,  65,  168,  356. 

for  directions,  7,  63—69,  75,  375—377,  401—403. 

precedents,  Nos.  43,  44,  45. 
to  amend  own  pleading,  183,  244,  285. 
to  amend  opponent's  pleading,  171,  207. 
to  strike  out  opponent's  pleading,  168,  169,  207. 
lor  particulars,  173—183,  208. 
to  add  parties,  187,  222,  223. 
to  strike  out  parties,  187,  222,  223. 
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Summons — continued. 
to  refer,  207. 

to  have  witness  examined  before  trial,  68,  289. 
to  change  place  of  trial,  290,  297. 
under  Order  XIV.,  52 — 58. 

SUECHAEGE  AND  FALSIFY,  218. 
SUEETY, 

PRECEDENTS,  Nos.  12,  55.     And  see  p.  140. 


Taxation  of  Costs, 

as  between  party  and  party,  341.   • 

solicitor  and  client,  14,  341,  357. 

Tenant, 

bound  to  give  landlord  notice  of  writ  in  ejectment,  17. 
PRECEDENTS  of  indorsements  in  actions  by  and  against,  Xos. 
8,  24. 
of  special  indorsements,  Nos.  37 — 39. 
of  Statements  of  Claim,  Nos.  51,  53,  57,  72,  73. 
of  Defences,  Nos.  98,  102. 
of  aEeply,  No.  111. 

Tender,  Plea  of,  224. 

confesses  and  avoids,  161. 

money  must  be  brought  into  Court  with,  224. 

PRECEDENT  of,  224. 

Test  Action,  30. 

Third  Parties, 

introducing,  into  action,  227,  240. 
claim  of  indemnity  from,  227,  228. 

Threats, 

action  under  46  &  47  Vict.  c.  57,  s.  32 ;  precedent.  No.  69. 

Time, 

certainty  of,  106,  117,  180. 

only  required  to  be  stated  when  material,  106,  117. 

to  plead,  183,  187,  228,  245,  255. 

And  see  Statute  of  Limitations. 

Title,  119—129. 

alleging  acceptance  of,  48. 

how  pleaded,  86,  105,  119—129,  212. 

ll2 
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Title — continued. 

pleading  title  in  another,  127. 

of  seller  cannot  be  disputed  by  buyer,  95. 

of  bailor  cannot  be  disputed  by  bailee,  130. 

declaration  of,  204,  205,  271. 

possession,  wben  sufficient,  83,  96,  120,  121,  128,  131. 

by  assignment,  91,  125,  128,  129. 

by  estoppel,  43,  127. 

interrogatories  as  to,  274. 

Tort,  Action  of, 
parties  to,  16,  17. 
Statement  of  Claim  in,  191. 

PRECEDENTS  of  indorsement  for  trial  without  pleadings  in, 
Nos.  16—23. 
of  Statements  of  Claim,  Nos.  61 — 71. 
of  Defences,  Nos.  88—101. 
of  interrogatories,  No.  117. 
of  advice  on  evidence,  Nos.  120—123. 
Trade, 

of  plaintiff,  when  material,  91,  152,  192. 

Trade  Union, 

can  be  sued,  20. 

Transitory  and  Local  Actions,  118. 

Traverse,  137,  145—157,  209. 
object  of,  142. 
how  it  differs  from  an  objection  in  point  of  law,  137,  142. 

a  plea  in  confession  and  avoidance,  143. 
must  be  specific,  151,  209. 
must  not  be  evasive,  153 — 157. 
with  circumstances,  155. 
dangers  of  a  too  literal,  154 — 157. 
ambiguity  of  the  negative  pregnant,  154,  155. 
material  facts,  if  not  traversed,  admitted,  147 — 151. 
allegations  which  should  not  be  traversed,  113,  146,  155. 
setting  lip  affirmative  case  in  addition,  157 — 159. 

Trespass, 

action  of,  118. 

to  goods,  96,  119,  121,  128,  161,  216. 

defences  to  action,  162. 

defendant's  own  freehold,  117,  124—129,  247. 

general  traverse  does  not  deny  plaintiff's  title,  151. 
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Trespass — continued. 

leave  and  licence,  155. 

on  the  caso,  186. 

defence  of  right  of  way,  253. 

PRECEDENTS,  Nos.  6,  7,  69.     And  see  p.  152. 

Trial, 

notice  of,  256,  257. 

short  notice  of,  68,  229,  256. 

entry  for,  256,  257. 

place  of,  63,  67,  296,  297. 

mode  of,  63,  68,  296. 

how  to  secure  a  jury,  296. 

right  to  begin  at,  150,  299. 

witnesses,  288—290,  301—307. 

examination  in  chief,  301. 

cross-examination,  304. 

re-examination,  306. 

documentary  evidence,  290—29-1,  307—312. 

verdict,  314. 

judgment,  316. 

Trial  without  Pleadings, 

procedure  under  Order  XVIHa.,  37,  52 — 58,  74. 
notice  of,  60. 

application  for  Statement  of  Claim  or  particulars,  60. 
under  Order  XXXIV.,  61. 
precedents  of  indorsements  for,  Nos.  9 — 28. 
of  notice  of  special  defences,  Nos.  103 — 108. 

Trover, 

claim  in  action  of,  96,  119,  121,  128. 
defences  in  action  of,  121,  127,  130,  161,  216. 

PRECEDENT,  No.  70. 

Trust, 

breach  of,  133. 

claim  on  a  specially  indorsed  wi'it,  40,  397. 

PRECEDENT,  No.  36. 

Trustee, 

claim  by,  21. 

character  must  be  specifically  denied,  152. 

Trustee  in  Bankruptcy, 
claim  by,  23. 
character  must  be  stated  on  writ,  1,  188. 
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Uncertainty,  134. 

"Undtte  Influence, 

particulars  of,  must  be  pleaded,  133. 

University,  23,  33. 

Unliquidated  Damages, 
defined,  41,  315. 

amount  specially  for  the  jury,  325,  326. 
plaintiff  claiming,  may  always  begin,  150,  299.. 

Use  and  Occupation, 

claim  for,  may  not  be  specially  indorsed,  45. 

Venue,  67. 

origin  of  phrase,  118. 
local,  aboHsbed,  119. 
change  of,  297. 

Verdict,  314—316. 

defects  cured  by,  170. 
special,  314. 

View,  297. 

Wagering  Contract,  214. 

Waiver, 

plea  of,  161. 

reply  of,  249. 

of  irregularity,  24,  167,  170. 

Want  of  Prosecution,  67. 

Warrant, 

pleading  authority  of,  92,  129—132. 

Warranty,  Action  on, 

precedents,  Nos.  58,  61,  65,  82,  93. 

Waste, 

precedents,  Nos.  51,  53,  71. 

Way,  Eight  of, 

title  to,  83,  85,  120,  191. 
termini  must  be  stated,  118,  191. 
trespassing  off  the  way,  253. 
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Weight  of  Evidence, 

verdict  against,  323,  324. 

Wife, 

claims  by,  19,  20,  25,  419. 

action  against,  19,  20,  25,  42,  91,  97. 

judgment  against,  57. 

costs  against,  354. 

PEECEDENTS,  Nos.  1,  3,  6G,  105. 

Well,  Tenancy  at,  126. 

PRECEDENTS,  Nos.  38,  102,  111. 

withdeawing  a  jueor,  313. 

Witness, 

compelling  opponent  to  call,  149. 

interrogatories  as  to  names  of,  275. 

particulars  disclosing  names  of,  178,  179. 

•commission  to  examine,  68,  289. 

•deposition  of,  290. 

may  refuse  to  answer  certain  questions,  305,  306. 

refresiiing  memory  of,  303. 

«om2)elling  attendance  of,  289. 

•examination  before  trial,  68,  289. 

at  trial,  301—307. 
■called  by  judge,  307. 
expert,  309. 
hostile,  303. 

WOEK  AND  LaBOUE  DONE, 

particulars  of,  174,  175. 
action  for,  133. 

PEECEDENTS,  NoS.  35,  86. 

Woekmen's  Compensation  Act, 
appeals  under,  319,  n. 

Weit  of  Execution, 

pleading  authority  of,  131. 

fi.  fa.,  333. 

elegit,  335. 

■of  possession,  338. 

of  delivery,  338. 

of  attachment,  338. 

of  sequestration,  339. 
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Writ  of  Inquiry, 

after  judgment  by  default,  6,  224,  244. 
in  an  action  on  a  bond,  204. 

Writ  of  Eight  of  Dower,  186. 

Writ  of  Summons,  1 — 4. 
service  of,  4. 
indorsements  on,  34 — 51. 

PRECEDENTS,  Nos.  3—39. 

amending,  56,  76,  n.,  183,  188,  198,  313. 
matter  arising  after,  223. 

time  for  pleading  to  specially  indorsed,  76,  229. 
reUef  claimed  on,  may  be  extended  by  Statement  of  Claim, 
36,  186. 

PRECEDENT,  No.  1. 

Wrong-doer, 

possession,  a  sufficient  title  against,  96,  120,  121,  128. 

Wrongful  Dismissal, 

damages  for,  are  unliquidated,  42. 
precedents,  Nos.  15,  59. 


THE    END. 
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Smtlt,  K.C,  assisted  by  W.  J.  Bkooks,  Esq.,  Barrister-at-Law. 
2  vols.     Demy  8vo.  1/.  5«. 

%*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  25*.  ;  or, 
on  Oxford  India  paper,  'is.  &d.  extra. 

"The  profession  generally  have  gi-atefully  recognized  the  very  great  value  of 
this  book.  It  admirably  fulfils  the  essential  requisites  of  a  practice  book.  It  is 
ooinjilete  without  bein?  dLsoursive  or  of  unwifldy  bulk ;  it  is  accurate  and  easy  of 
reference,  and  throughout  bears  the  stamp  of  having  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  subject." — Law  Times. 

ANNUAL  DIGEST.— Mews'.— ri(i«  "Digest." 

ANNUAL  LIBRARY,  THE  LAWYER'S:— 

(1)  The  Annual  Practice.— Snow,  Bukney,  and  Stbinokb. 

(2)  The  A.  B.  C.  Guide  to  the  Practice.— Stringer. 
{'6)  The  Annual  Digest, — Mews.     [Also  issued  Quarterly.) 
(4)  The  Annual  Statutes.— Lelt. 

(j)  The  Annual  County  Court  Practice.— Sjitlt. 

1^"  AtutHdl  Subscriptions,  [a)  For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  8.?.  [h)  Nos.  1,  2,  3,  and  4  only,  net, 
\l.  18v.  {If  A.  B.  C.  Guipe  is  not  trunted  2s.  (id.  may  be  deducted  for 
subscription  to  Series  (a)  or  (b).)  {c)  Nos.  3,  4,  and  5  only,  net,  II.  15*. 
{Can  iiige  extra.  2s.) 

ANNUAL  PRACTICE.— The  Annual  Practice.  1906.  Edited 
by  T.  Snow,  Barrister-at-Law  ;  C.  Buenet,  a  Master  of  the  Supreme 
Court ;  and  F.  A.  Steingee,  of  the  Central  Ofiice.  2  vols.  8vo.  (A 
thiu  prtper  edition  in  1  Vol.  may  be  had,  price  2i>s.  net;  on  Oxford 

India  paper,  3.?.  M.  extra.)  ^"et,  H.  ^s. 

"A  t""ik  winch  evei7  practising  English  lawyer  must  have."— iaw  Quarleih/. 

"Ev^iy  n.cii'ber  of  the  bar,  in  practice. Hod  every  London  solicitor.at  all  eveuti-, 
finds  the  ia^t  edition  of  the  Annual  Practice  a  accesmty."— Solicitors'  Journnl. 

•,*  All  standind  Law  Works  are  kept  m  Utock,  in  law  catf  and  other  bindings. 
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AN  NO  AIL  STATUTES.— Leiy.—  nrfe  "Statutes." 
ARBITRATiON.— Russell's  Treatise  on  the  Power  and  Duty 
of  an  Arbitrator,  and  the  Law  of  Submissions  and  Awards; 
with  an  Appendix  of  Fonns,  and  of  the  Statutes  relatiri'r  to 
Arbitration.  Kinth  Edition.  By  Edwaed  Pollock,  Esq.,  an  Official 
lieferee  of  tlie  Supreme  Court  of  Judicature,  and  Harold  Waeeex 
Pollock,  Esq.,  Barrister-at-Law.     Royal  8vo.     1906.  1^.   10.<. 

"Evfry  matter  liltoly  to  arisp  is  liere  dealt  with,  and  the  book  deservedly 
maintains  its  position  as  tlie  leading  authority  nn  arbitration." — [,o.ic  Tim-.a. 

'■  Aft<'r  a  careful  examination  of  the  wav  in  which  the  work  has  been  done, 
we  may  say  tliat  nothinj?  which  the  practitioner  will  want  to  know  seems  to  have 
been  imiitttd."' — l.inr  J mirttnl . 

ARGENTINE  REPUBLIC,  Code  of  Commerce- 
Translated  by  G.  Wilsox-Kae  and  Beenaedo  de  Speluzzi.      Demy 

Svo.      Il)>i4.  ^Ve"^  1/. 

AUCT20NEERS.  — Hart's  Law  relating  to  Auctioneers,  House 

Agentsand  Valuers, and  to  Commission. — By  Hkbeb  Haet,  Esq., 

LL.D.,  Barrister-at-Law.    Second  Edition.    Demy  Svo.     1903.    lov. 

"  Recommended  not  only  to  lawyers,  but  also  to  auctioneers  and  properly 
afront,s  who  wish  to  inform  theni-elves  as  to  their  legal  positiou.  '— Lau?  Journal. 

AVERAGE.  — Hopkins'  Hand-Book  of  Average.— Foiirth  Ediiion. 

By  Manley  Hopkins,  Esq.     Demy  Svo.     1884.  \l.  1*. 

Lowndes'     Law    of    General    Average. — English    and    Foreign. 

Fourth  Edition.    By  Richaed  Lowndes,  Average  Adjuster,  Author 

of '' The  Law  of  Marine  Insurance,"  &c.    Royal  Svo.    1888.    H.  10*. 

BANKING.- Hart's  Law  of  Banking.- Second  Edition.  With  an 
Appendix  on  the  Law  of  Stoik  Exchange  Transactions.  By  Hebeu 
Haet,  Esq.,  LL.D.,  Barrister-at-Law.    Royal  Svo.     1906.     1/.  10.«. 

"  The  work  is  well  arranged  and  clearly  written,  and  its  value  is  enhanced  by 
an  excellent  index  ....  of  great  use  both  to  the  lawyer  and  to  the  banker." — 
1,  ir  Journ  il. 

•'  The  book  is  characterised  at  once  by  clearness  and  fulness  ....  very  useful 
il)  all  matters  affecting'  banks  and  their  customers." — SoUcitt  m'  Ji  urnal. 

Walker's  Treatise  on    Banking   Law. — Second  Edition.     By  J.  D. 
Walker,  Esq.,  K.C.     Demy  Svo.     1885.  \hs. 

BANKRUPTCY.  — Lawrance's  Precedents  of  Deeds  of  Ar- 
rangement between  Debtors  and  their  Creditors;  including 
Forms,  with  Introductory  Chapters,  also  the  Deeds  of  Arrangement 
Acts,  1S87  and  1S90,  with  Notes.  Fifth  Edition.  By  Aethue  Law- 
EENCE,  Esq.,  Barrister-at-Law.     Demy  Svo.     1900.  7».  Q>d, 

"  Concise,  practical,  and  reliable." — Law  Times. 
Williams'  Law  and  Practice  in  Bankruptcy.— Comprising  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  Forms, 
&c.  By  the  Right  Hon.  Sir  Roland  L.  Vauohan  Williams,  a  Lord 
Justice  of  Appeal.  Eighth  Edition.  By  Edwaed  Wm.  Hanskll, 
assisted  by  R.  E.  L.  Vaughan  Williams  and  D.  H.  Ceompto.v, 
Esqrs.,  Barristers-at-Law.     Roy.  Svo.     1904.  1/.   10«. 

"  The  leadinsr  text-book  on  bankruptcy."— Lam  t/our^a^ 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of 
Bills  of  Exchange,  Promissory  Notes,  Cheques  and  Negoti- 
able Securities.      Sixth  Edition.       By  M.  D.  Chalmee3,  C.  S.  L, 
Draughtsman  of  the  Bills  of  Exchange  Act.     Demy  Svo.     1903.     1/. 
"  The  leading  book  on  bills  of  exchange." — Law  Journal. 

♦  •  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bbuiimjs.^ 
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BILLS  OF  LADING.— Pollock's  Bill  of  Lading  Exceptions.— 
J3y  Heney  E.  Pollock.    Second  Edition.    DemySvo.     1896.     I0s.6d. 

BUILDING    ACTS    (London).  —  Cohen,    Cra\es.  —  Fide 

"  London  Building  Acts." 
BUILDING  SOCIETIES.— Wurtzburgon  Building  Societies. 

—  The  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Regulations,  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  and  Precedents  of  Rules  and  Assurances.  Fourth  Edit. 
ByE.A.WuKTZBTTEG, Esq.jBarrister-at-Law.  DemySvo.  1902.  16*. 
"  A  carefully  arranged  and  carefully  written  book." — Law  Times. 

CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea, — Fourth  Edition.  By  Thomas  Gilbket 
Caevee,  Esq.,  K.C.     Royal  8vo.     1905.  11.  16s. 

"  An  able  and  practical  stat?ment  of  an  extremely  important  branch  of  the 

law." — i'o  icitora'  J ourual . 

"  A  standard  work  in  universal  use." — Law  Quarterlt/  Review. 

"  The  law  of  common  carrit-rs  is  nowhere  better  explained." — Law  Times. 

Disney's  Law  of  Carriage  by  Railway — By  Henet  W.  Disxet, 

Esq.,  Barrister-at-Law.     Demy  8vo.     1905.  7s.  6d. 

'"Will  be  found  a  revl  assistanf'e  tj  any  person  suddenly  confronted  witti 
a  knotty  question  on  the  c.'irria;e  of  g-oods  or  of  persons  .  .  .  cau  bd  cordially 
recummt.'uded  tj  the  ka.v,yei."—  Law  Times. 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — By  Waltee  Henei 
Macnamaea,  Esq.,  Barrister-at-Law,     Royal  8vo.     1888.  11.  8». 

CHANCERY,  and  Vide  "Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms.  By 
Cecil  C.  M.  Dale,  Ciiaeles  W.  Greenwood,  Sydney  E.  Williams, 
Esqrs.,  Barristers-at-Law,  and  Fbancis  A.  Steinoke,  Esq.,  of  the 
Central  Office.     2  vols.     Royal  8vo.     1901.  hi.  5«. 

"  With  Daniell  the  practitioner  is  '  personally  conducted,'  and  ther"  nre  very 
few  lawyeis  who  will  not  be  ffrateful  for  such  guidance,  carried  out  as  it  is  by 
the  collaboration  of  the  most  competent  hands." — Law  Juurnal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fifth  Edition,  with  summaries  of  the  Rules  of  the  Supreme 
Court ;  Practical  Notes ;  and  references  to  the  Seventh  Edition  of 
Daniell's  Chancery  Practice,  By  Chaeles  Buenby,  Esq.,  a  Master 
of  the  Supreme  Court.     Royal  8 vo.     1901.  2^.  10*. 

"  The  book  is  too  well-established  in  professional  favour  to  stand  in  need  of 
commendation,  but  its  reputation  ia  likely  to  be  enhanced  by  the  present 
edition." — SnVcitors'  Journal. 

CHILDREN.— Hail's  Law  Relatingto  Children.— AShort Treatise 

on  the  Personal  Statusof  Children,  including  the  complete  text  of  the 

Prevention  of  Cruelty  to  Children  Act,  1904,  and  of  all  Statutes  or 

Sections  of   Statutes  relating   to   the  Protection  of  Children,   with 

Notes  and  Forms.    Second  Edition.     By  W.  Claeke  Hall  and  Cecil 

W.  LiLLKY,  Esqs.,  Barristers-at-Law,     Demy  8vo,     190.5.      10$.  6d. 

"  A  complet'  treatise  on  the  personal  stilus  of  children.'  — La'v  T m  s. 
"A  prtrtical  and  reliable  tr  atise  on  the  law  relaiiu-r  to  cliildion  "  —  Ija'x'  .Tour. 
"A  tullai.d  usi-fulgu'deiu  questions  relating  to  children." — Solicitors^  Journal, 
"  Ever)  solicitor  shjuld  Lave  a  coj/y." — Law  Notes. 

*J*  All  standard  Law  Works  are  kept  in  Stock,  m  law  calf  and  other  bindings. 
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CHURCH  LAW.— Whitehead's  Church  Law.— Being  a  Concise 

Dictionary  of   Statutes,   Canons,   Regulations,    and  Decided   Cases 

affecting  the  Clergy  and  Laity.     Second  Edition.     By  Benjamin 

Whitehead,  Esq.,  Barrister-at-Law.     Demy  8vo.     1899.       10s.  6d. 

"A  perfect  mine  of  learning  on  all  topics  ecclesiastical." — Daily  Telegraph. 

CIVIL  ENGINEERS.  — Macasseyand  Strahan's  Law  relating 
to  Civil  Engineers,  Architects  and  Contractors. — WithaChapter 
on  Aibitrations.  Second  Edition.  By  L.  LrviNOSTON  Macasset  and 
J.  A.  Stbahan,  Esqrs.,  Barristers-at-Law.  Demy  8vo.    1897.   12s.  6d. 

COAL.— Cockburn's   Law  of  Coal,  Coal   Mining,  and  the  Coal 

Trade,   and    of    the    Holding,    Working,    and    Trading    with 

Minerals    generally.  —  By    John    IIeney    Cockbuen,    Solicitor. 

Eoyal  8vo.     1902.  II.  16*. 

"A  bimk  in  which  the  whole  law  of  mines  and  minerals  is  discussed  fully  and 
with  conMderable  ability." — Law  Journal. 

COLLIERIES  :    (Management    and    Rating    of).— 

Hans  Hamilton  and  Forbes. —  Vide  "  Rates  and  Ratiuy." 

COLLISIONS.  — Marsden's  Treatise  on  the  Law  of  Collisions 
al  Sea.-'  Filth  Edition.  By  Reginald  G.  Maesdkn,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1901.  H.  10*. 

"  A  valur.ble  and  complete^  lide  to  the  law  of  coUisicnsat  sea." — Solicitors' 
JrurnaJ. 

COLONIAI,  LA^A/.  — Burge'sColonial  Law;  Commentaries  on 
Colonial  and  Foreign  Law  generally  and  in  their  Conflict  with 
each  other  and  with  the  Law  of  England. — Anew  Edition.  By  A. 
Wood  Renton,  Esq.,  Puisne  Judge,  Ceylon,  and  G.  G.  Phillimoee, 
Esq.,  Barii.ster-at-Law.  Royal  8vo.  (  Vul.  /.,  Part  II.,  in  the  press.) 
Vol.  I.,  Fart  I.,  Introduction  )iow  read;/. 

Vol.  I.  in  •lj)arts,  Net,  21.  2s. 
To  he  computed  in  4  Vols,  pric"  Xet,  SI.  Ss.,  or  fur  subscription  paid  in 
advance,  6/.  6«. 
COMMISSION.-Hart.— nc?«  ''Auctioneers." 
COMMON  LAW.— Chitty's  Forms  — Vide  "  Forms." 

Elliott's  Outlines  of  Common   Law. — By  Maetin  Ellxott,  Esq., 

Barrister-at-Law.     Demy  8vo.     1898.  lied  need  to  Xet,  as. 

Pollock's    Expansion   of   the    Common    Law. — By   Sir  Fbedk. 

Pollock,  Burt  ,  D.C.L.,  Barrister-at-Law.    DemySro.     1904.        Gs. 

"  Every  student  should  read  this  last  valuable  addition  to  legal  literature." — 
I.nir  Timis. 

"  The  lectures  treat  of  thp  progress  of  the  common  law  from  early  times  with 
anfloqiienceand  a  wealth  of  illustration  which  alone  would  make  them  fascinating 
reailuig  for  tlie  student  of  law  or  history."  — i-au;  Journal. 

Shirley. —  Vide  "Leading  Cases." 

Smith's  Manual  of  Common  Law. — For  Practitioners  and  Students. 
Coiriprising  the  Fundamental  Principles,  with  useful  Practical  Rulea 
and  Decisions.  Twelfth  Edition.  By  C.  Sfxjelinq,  Esq.,  Banister- 
at-Law.     Demy  Svo.     1905.  15*. 

"  The  student  might  use  this  work  as  a  first  book  wnth  consi  lernble  advantng-e. 
Tlie  pi-iictitioiiHr  too  might  do  worse  than  give  the  work  a  position uu  his  shelves." 
— 1,'iiv  Stude.   Is'  Jf'urniH 

A  handy  book  of  reference." — Law  Quarterly  Review, 

*^*  All  i^tandard  Laic  Works  are  kept  in  Stuck,  in  laie  calf  and  other  bindings. 
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COMPANY  I^AVJ.—Goirand.— Vide  "Frrach  Law." 

Hamilton's  Manual  of  Company  Law.  By  W.  F.  Hamxlton,  Esq., 
LL.D.,  K.C.  Second  Edition.  By  the  Author,  assit-ted  by  Peecy 
TiNDAL-RoBEETSON,  Esq.,BaiTister-at-La\v.  Demy  8vo.  1901.  MAs. 
"A  sound  and  eminently  useful  manual  of  company  law." — Holicitnrs'.fonniol. 
Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fifth  Edition.  By  Francis  Beaufoet 
Palmee,  Esq.,  Barrister-at-Law.     Royal  8 vo.     1905.  I'lx.  6d. 

"  For  the  purposes  of  the  ordinary  lawyer  or  busino-s  man  there  is  no  book 
on  this  very  complex  bubject  whicu  we  can  more  toufldently  recommend." — 
Lair  J O'lriiiU. 

"  Whatever  A'r.  ralmor  says  on  Company  Law  comes  stamped  with  an 
authority  which  few  would  dme  dispute."-  Law  ^oti-fs. 

"Palmer's  'Company  Law'  is  one  of  the  most  useful  and  convenient  text- 
bool<N  on  the  praeiitiouei's  Ixn.kshelf. "—/,';!(•  I'inns. 

"  Perhaps  what  practising  lawyers  and  business  men  will  value 
most  is  the  precious  quality  of  practicality."— ixfi"  Quanaiy  Revieiv. 

Palmer's  Company  Precedents.— 

Part  I.  GENERAL  FORMS. 

Promoter,!*,  Prospectuses,  Underwriting,  Agreements,  Memoranda 
and  Articles  of  Association,  Private  Companies,  Employes'  Benefits, 
Resolutions,  Notices,  Certificates,  Powers  of  Attorney,  Banking  and 
Advance  Securities,  Petitions,  Writs,  Pleadings,  Judgments  and 
Orders,  Reconstruction,  Amalgamation,  Special  Acts.  With  Copious 
Notes  and  an  Appendix  containing  the  Acts  and  Rules.  Ninth 
Edition,  with  Rcvit-cd  Table  A..  By  Feancis  Beaufoet  Palmek, 
Esq.,  Barrister-at-Law,  assisted  by  the  Hon.  Chaeles  Macnaghten, 
K.C,  and  Feank  Etans,  Esq.,  Barrister-at-Law.    Roy.  Svo.     1906. 

1/.  16*. 
*^*  The  Revised  Table  A  ,  with  Notes  and  Supplementary  Forms, 
separate,  Net,  \s.  6d. 

"  Despite  his  many  competitors,  Mr.  Palmer 
'  Holds  fcolely  sovereign  sway  and  masterdom.'  " — Lmv  Quarterly  lieview. 

"  No  company  lawyer  cau  altord  to  be  without  it." — Law  Journal, 

Part  IL  WINDING-UP  FORMS  AND  PRACTICE. 

Compulsory    Wiuding-Up,    Voluntary  Winding-Up,  W^inding-Up 

under  Supervision,  Arrangements  and  Compromises,  with  Copious 

Notes,    and  an    Appendix    of    Acts    and   Rules.      Ninth  Edition. 

By  Feancis  Beattioet  Palmee,  assisted  by  Frank  Evans,  Esqrs., 

Barristers-at-Law.     Royal  Svo.     1904.  1/.  12s. 

"The  book  yar  excellence  for  practitioners.  There  is  nothing  we  can  think  of 
■which  should  be  within  the  covers  whieh  we  do  not  find." — Low  Journal. 

Part  III.  DEBENTURES  AND  DEBENTURE  STOCK. 

Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Ninth  Edition.  By  Feancis  Beau- 
foet Palmer,  Esq.,  Barrister-at-Law.     Royal  Svo.     1903.       \l.  Us. 

"  The  result  of  much  careful  study Simply  invaluable  to  debenture- 
holders  and  to  the  legal  advisers  ot  such  investors." — Financial  Siws. 

Palmer's  Companies  Act,  1900,  with  Explanatory  Notes,  and 

Appendix   containing    Prescribed  and  other  Forms,   together  with 

Addenda  to  "Company  Precedents."     Second  Edition.     By  Francis 

Beaufoet  Palmer,  P]sq.,  Barri.ster-at-Law.  Royal  8vo.   1901.  7s.  6d. 

"  It  is  essentially  a  book  that  all  interested  in  companies  or  company  law 
should  procuie." — Law  Timen. 

%*  All  alandard  Law  Wurlcs  are  kept  in  S'.oc/:,  in  law  cu'f  and  other  biuUngs. 
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COSV3PANY  l^A\M—con(hiHccl. 

Palmer's  Private  Companies,  their  Formation  and  Advantag'es ; 
beiug  a  Concise  Popular  Statement  of  the  Mode  of  Converting  a 
Business  into  a  Private  Company.  Twcuty-fn>t  Edition.  By  F.  B. 
Pauoce,  Esq.,  Barristcr-at-Law.     limo.     1900.  Xel,  Is. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion. — A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
1862  to  1900,  with  Appendix  of  useful  Forms.  Twenty-third  Edit. 
By  F.  B.  Palmee,  Esq.,  Barrister-at-Law.  r2mo.  1905.  Xel,  2s.  6d. 
C05VSPENSATJ0N.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  By  C.  A.  Ceipps.  Esq.,  K.C.  Fifth 
Edition.  By  the  Author,  assisted  by  A.  T.  Laweexce,  Esq., 
Barrister-at-Law.     Royal  8vo.     1905.  II.  6s. 

"  A  clear  and  practir;)!  expositir  n  of  this  br:ineh  of  the  hx\y. "—Solicitnrs'  Jmirnnl. 

"  There  are  tew  men  wliose  pnictieal  knowledge  of  the  subject  exceeds  that  of 
the  t'amed  author."—/-""'  i)iinrirrlij  He.view. 

COIVIPOSITION   DEEDS.— Lawrance.—  ri(ie  "Bankruptcy." 
CONDITIONS  OF  SALE.— Farrer.— J'«/c  "Vendors  &  Pur- 

cha.-;ers." 
Webster. —  Tide  "  Vendors  and  Purchasers." 
CONFLICT    OF    LAVi/S.— Dicey's    Digest   of  the    Law   of 

England  with  reference  to  the  Conflict  of  Laws. — By  A.  V. 

Dicey,   Esq.,   K.C,    B.C.L.     "With   Notes  of  American  Cases,  by 

Professor  MooEE.     Royal  8 vo.     1896.  U.  10*. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitu- 
tion.   BySirWiLLiAMR.  Anson,  Bart.,  Barrister-at-Law.    DeniySvo. 
Parti.     Parliament.   Third  Edition.     1897.  Vls.U. 

CONSTITUTIONAL  LAV^.-Ridges' Constitutional  Lawo) 
England. — By  E.  Wavell  Ridges,  Esq.,  Barri.>ter-at-Law.  Demy 
8vo.     1905.  Vis.  6d. 

"...  We  thinTf  this  book  will  be  found  a  very  useful  compendium  of  con- 
stitutional law.  The  more  fspecially  hs  it  enables  the  student  to  obtain  a 
completer  view  of  the  whole  field  than  is  obtainable  from  any- 
other  book  w^ith  w^hich  we  are  acquainted."— /-'hc  ao(.s. 

"Mr.  Ridires  has  produced  a  bi)o!(  winch  will  rank  hi^li  as  a  practical  gTiide 
on  matters  constitutional  and  polti  al  .  .  .  the  book  is  an  able  and  practical 
contribution  to  the  study  of  constitutional  law." — SclicUurs'  Jouiiial. 

CONTRACT  OF  SALE.— Blackburn.— ru/."^  "Sales." 

Moyle's  Contract  of  Sale  in  the  Civil  Law. — By  J.  B.  Moyle, 
Esq.,  Barrister-at-Law.    8vo.     1S92.  lOs.Qd. 

CONTRACTS.— Addison  on  Contracts. — A  Treatise  on  the  Law 

of  Contracts.    Tenth  Edition.    By  A.  P.  Peeceval  Keep  and  "William 

E.  GoEDON,  Esqrs.,  Barristors-at-Law.     Royal  Svo.     1903.      2L  2s. 

"  Essentially  the  practitioner's  text-book." — I,n>c  Jourval. 
"  Ainoiif?  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  practi- 
tioner tliau  .Vddi.-on." — I.nw  Tiints. 

Anson's  Principles  of  the  English  Law  of  Contract. — By  Sir"\\^.  R. 
Anson,  Bart.,  Barrister-at-Law.    Eleventh  Edit.     1906.  10s.  6d. 

Fry. —  Vide  "  Specific  Performance." 
*,•  All  standard  Law  ll'vrhs  are  kept  in  Sloe/:,  in  law  calf  and  other  bindings. 
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CONTRACTS— contuiiied. 

Leake's   Law  of  Contracts. — Principles  of  the  Law  of   Contracts. 

By  the  late  S.  Maetin  Leake.     Fifth  Edition.    By  A.  E.  Randall, 

Esq.,  Barrister-at-Law.     Royal  8vo.     1906.  If.  12«. 

"  The  hiffh  standard  attained  in  the  former  issues  has  heen  ■well  sustained, 
and  the  work  carefully  revised  and  brought  well  up  to  dite."  — Laif  Times. 

"  A  full  and  reliable  guide  to  the  principles  of  the  English  Law  of  Contract." 

- — J.nir  Jotir/tft/, 

"  Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  work 
is  complete,  accurate,  and  easy  of  reference." — Solicitora'  Journal. 

Pollock's    Principles   of    Contract. — A   Treatise   on    the   General 

Principles  concerninfj  the  Validity  of   Agi'eements   in    the  Law  of 

England.     Seventh  Edition.      By  Sir   Fredeeicz   Pollock,    Bart., 

Barrister-at-Law,  Author  of  "  The  Law  of  Torts,"  "Digest  of  the 

Law  of  Partnership,"  &c.     Demy  8vo.      1902.  IZ.  8*. 

"A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mind,  and  painstaking  industry." — Law  Journal. 

CONVEYANCING.  — Brickdale    &    Sheldon.— n<fo   "Land 
Transfer." 
Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.     Second  Edition.     By  Hkebkbt 
A.  Dickins,  Esq.,  Solicitor.     Royal  12mo.     1898.  5*. 

"  We  cannot  do  better  than  advise  every  lawyer  with  a  conveyancing  practice 
to  purchase  the  little  book  and  place  it  on  his  shelves  forthwith." — Law  Notes. 

Farrer. —  Vide  "  Vendors  and  Purchasers." 

Greenwood's    Manual    of  the    Practice   of  Conveyancing.     To 

which  are  added  Concise  Common  Forms  in  Conveyancing. — Ninth 

Edition.      Edited    by    Haeey    Geeknwood,    M.A.,    LL.D.,    Esq., 

Barrister-at-Law.     Roy.  8vo.     1897.  1^. 

"  We  should  like  to  see  it  placed  by  his  principal  in  the  hands  of  every  articled 
clerk.    One  of  the  most  useful  practical  works  we  have  ever  seen." — Lava  S(m.  Jo. 

Hood  and  Chaliis' Conveyancing, Settled  Land, and  Trustee  Acts, 

and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
Sixth  Edition.  By  Peecy  F.  Wheelee,  assisted  by  J.  I.  Stxelino, 
Esqrs.,  Barristers-at-Law.     Royal  8 vo.     1901.  1^. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  commentaries  which  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  us." — T,aw  Journal. 

Jackson  and  Gosset's  Precedents  of  Purchase  and  Mortgage 
Deeds. — By  W.  IIowland  Jackson  and  Thoeold  Gosset,  Esqrs., 
Barristers-at-Law.     Demy  8vo.     1899.  Is.  6d. 

Prideaux's  Precedents  in  Conveyancing — With  Dissertationa  on 
its  Law  and  Practice.  19  th  Edition.  By  John  Whitcombk  and 
Benjamin  Lennard  Cheeey,  Esqrs.,  Barristers-at-Law.  2  vol«. 
Royal  8vo,     {October)  1904.  3/.  lO*. 

" '  Prideaux  '  is  the  best  work  on  Conveyancing." — Law  Journal. 

"  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 
treatise  upon  Conveyancing  which  ia  so  generally  usefxil  to  the  practitioner." — 
Laif  Times. 

"  The  dissertations  will  retain  their  time-honoured  reputation." — Law  Journal. 

Strachan's  Practical  Conveyancing.  By  Walter  Steachan,  Esq., 
Barrister-at-Law.     Royal  r2mo.     1901.  8«.  &d. 

Webster. —  Vide  "  Vendors  and  Purchasers." 
Wolstenholme. —  Vide  "Forms." 
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CORONERS. — Jervis  on  Coroners. — "With  Forms  and  Precedents, 
Sixth  Edition.  By  R.  E.  Melsheimee,  Esq.,  Barrister- at- Law. 
Post  8vo.     1898.  10*.  6d. 

COSTS.— Johnson's  Bills  of  Costs. — With  Orders  and  Rules  aa  to 
Costs  and  Court  Fees,  and  Notes  and  Decisions  relating  thereto. 
By  HoEACE  Maxwell  JonNSON,  Esq.,  Barrister-at-Law.  Second 
Edition.     Royal  8vo.     1901.  H.  15s. 

Webster's  Parliamentary  Costs.— Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition,  By  C.  Cavaxagd,  Esq., 
Barrister-at-Law.     Post  Svo.     1881.  1^. 

COUNTY  COURTS.— The  Annual  County  Courts  Practice, 

1906.      By  His  Honour  Judge  Smtly,   K.C,  assisted  by  W,  J, 

Beooks,  Esq.,  Barrister-at-Law,     2  vols.     Demy  8vo.  11.  5s. 

*,*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  2os.  ;  or, 

on  Oxford  India  paper,  3s.  6d.  extra. 

"  Invaluable  to  the  County  Court  practitioner." — Law  Journal. 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — Second  Edition.  By  G.  Baldwin  Hamilton,  Esq., 
Barrister-at-Law.     Demy  Svo.     1904.  10«,  6d. 

"  We  welcome  the  second  edition  of  a  very  useful  book." — Law  Journal. 

CRIMINAL  LAW,— Archbold's  Pleading,  Evidence  and  Prac- 
tice in  Criminal  Cases, — With  the  Statutes,  PrereJents  of  Indict- 
ments, &c.  Twenty-third  Edition.  By  Willlam  F.  Ceaies  and  Guy 
Stephenson,  Esqrs.,  Barristers-at-Law.    Demy  Svo.    1905.      \l.\os. 

"  This  boolc  is  qiii»e  indisnensible  to  everyoae  engaged  in  the  practice  of  the 
CrimiLal  Law." — ^ulicilois'  Journal. 

"  An  e'iition  which  bears  every  evidence  of  a  most  thorough  and  painstaking 
care  to  briuL'  it  do«u  to  date,  and  to  n-nder  it  as  indisjjf'nsable  and  reli:ible  as  it 
has  bten  in  the  pa.st.     The  index  is  more  complete  thiu  ever." — Law  'limes. 

Bowen-Rowlands  on  Criminal  Proceedings  on  Indictment  and 
Informalion  (in  England  and  Wales). — By  E.  Bowen-Rowlands, 
Esq.,  Barrister-at-Law.     Demy  Svo.     1904.  Vis.  &d, 

"  An  invaluable  source  of  information  and  a  safe  guide." — Pall  Mall  Gazette. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law. — (Re- 
printed from  "Chitty's  Statutes.")  With  an  Introduction  and  Index. 
By  W.  F.  Ceaies,  Esq.,  Earrister-at-Law.    Royal  Svo.     1894.       10s. 

Disney  and  Gundry's  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  Heney  W.  Disney  and  Haeold  Gundey,  Esqrs., 
Barri.sters-at-Law.     Demy  Svo.     1896.  7s.  Qd. 

Kenny's  OutiinesofCriminal  Law.    2ndEd.   DemySvo.    1904.    10s. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminaf 
Law.— Demy  Svo.      1901.  V2s.  Q>d. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.  By  Hilton  Kebsiiaw,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1897.  3», 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Twelfth  Edition.  By  A.  P.  Pkeceval  Keep,  Esq.,  Barrister-at- 
Law.     DemySvo.   1898.  1^.  lis.  6i. 

•,*  All  sianiard  Law  Works  are  kept  in  Stock,  in  late  calf  and  other  bindings. 
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CRIMINAL  l.A^A/—conttnufd. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Sixth  Edit. 
By  Horace  Smith,  Esq.,  Metroi^olitan  Police  Magistrate,  and  A.  P 
Peecevai  KJEEP,  Esq.     3  vols.     Roy.  8vo.     1896.  51.  I5s.  6d. 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  ByCHABLEs 
Stephen  HuNTEE,  Esq.,  Barrister-at-Law.    Demy  8vo.    1889.    1s.6d. 

Warburton. —  Vide  "  Leading  Cases." 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty 

and  other  Death  Duties,  witii  an  Appendix  containing  the  Rules 

Regulating  Proceedings  in  England,  Scotland  and  Ireland  in  Appeals 

under  the  Acts  and  a  List  of  the  Estate  Duty  Forms,  with  copies  of 

some  which  are  only  issued  on  Special  Application.     Third  Edition. 

By  Evelyn  Feeeth,  Esq.,  Registrar  of  Estate  Duties  for  Ireland. 

Demy  8vo.     1901.  12s.  6a. 

"  The  oflBcial  position  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dure of  great  value,  and  we  think  that  this  book  will  be  found  very  useful  to 
solicitors  who  have  to  prepare  accounts  for  duty." — Solicitors'  Journal. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
Introduction  and  Notes,  and  an  Appendix.  By  J.  E.  Haeman,  Esq., 
Barrister-at-Law.     Second  Edition.     Roy.  12 mo.     1903.  6s. 

"  Can  be  recommended  as  a  reliable  guide." — Laiv  Quarterly  Heview. 

DEBENTURES  AND  DEBENTURE  STOCK.— Palmer. 

—  Jlde  "  Company  Law." 

DECISIONS  OF  SaR  GEORGE  JESSEL.-Peter's  Ana- 
lysis and  Digest  of  the  Decisions  of  Sir  George  Jessel ;  with 
Notes,  &c.  By  Apsley  Petee  Petee,  Solicitor.  DemySvo.    1883.    16*. 

DIARY.— Lawyers'  Companion  (The)  and  Diary,  and  London 
and  Provincial  Law  Directory  for  1907, — For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  Edwin  Layman,  Esq.,  Barrister-at- 
Law  ;  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business ;  Oaths  in  Supremo  Court ;  Summary  of  Sta- 
tutes of  1906  ;  Alphabetical  Index  to  the  Practical  Statutes  since  1820 ; 
Schedule  of  Stamp  Duties;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables  ;  the  New  Death  Duties  ;  and  a  variety  of 
■matters  of  practical  utility :  together  with  a  complete  List  of  the  English 
Bar,  and  London  and  Country  SoUcitors,  with  date  of  admission  and 
appointments.  Published  Annually.  Sixty-first  Issue.  1907. 
Issued  in  the  following  forms,  octavo  size,  strongly  boimd  in  cloth :  — 

1.  Two  days  on  a  page,  plain 5s.0d 

2.  The  above,  inteeleaved  with  plain  paper        .         .         .         .70 

3.  Two  days  on  a  page,  ruled,  vrith  or  without  money  columns     .  5   6 

4.  The  above,  with  money  columns,  intbeleavbd  with  plain  paper  8   0 

5.  Whole  page  for  each  day,  plain 7   6 

6.  The  above,  inteeleaved  with  plain  paper        .        .         .         .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns  8   6 

•^*  All  standard  Lxw  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIARY — continued. 

8.  The  above,  iNTEELEiVKD  with  plain  pnpor         .         .  .  10.s.6i. 

9.  Three  days  on  a  patfe,  ruled  bhie  lineM,  without  money  columns.  3  6 
10.  Two  days  on  a  pag'c,  plain,  vitlioul  Jnrcctor>j  .  .  .  .30 
t^~  The  foUowirg  New  Tables  ara  includad  in  this  issae:  — 

Immediate  Annuities. 

Value  of  Leasehold  Property. 

Value  of  Absolute  Roversions. 

Table  of  Ccnvcrung^  Decimal  Parts  of  an  Acre  into  Eoods   and 

Perches. 
Leasehold  Investors'  Sinkirg  Fund  Table. 
Scale  of  Surveyors'  Fees. 
The  Diary  contains  tnemuranda  of  Legal  Business  throughout  the  Year,  with 
an  Index  for  ready  reference. 
"  The  legal  Whitaker." — Saturdai/  Jievieiv. 

"The  amount  of  mfomiation  packed  within  the  covers  of  this  ■well-known 
book  of  reference  is  almost  incredible.  In  addition  to  tlie  Diary,  it  contains 
nearly  800  pa^es  of  clnsely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  pubUshers  seem  to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages,  and  it 
may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the  luxury  of 
having  it  at  his  flbow.  will  ever  he  likely  to  try  to  do  without  it." — Lata  Journal. 

DICTIOa^ARV.— Stroud's  Judicial  Dictionary,  or  Interpreter 
of  Words  and  Phrases  bythe  British  Judges  and  Parliament, — 
Second  Edition.  By  F.  Steotjd,  Esq.,  Barrister-at-Law.  3  vols. 
Eoy.  8vo.     1903.  41.  4s. 

"  Mu&t  find  a  place  in  every  law  libraiy.  It  is  difficult  to  exaggprate  its  use- 
fulness. ...  is  iuvalujible,  not  only  as  a  labour-savin'^  machine,  but  as  a  real 
contribution  to  hgal  literature.  ...  a  stand  ird  classic  of  the  law." — Law  Journal. 

"  An  authoritittive  dictionary  of  the  English  language."— Aaw  Times. 

•'This  judicial  dictionary  is  pre-t minently  a  ground  from  which  may  be  ex- 
tracted .--uggestions  of  the  greatest  utility,  not  merely  lor  the  advocate  in  court, 
but  also  lor  the  practitioner  who  has  to  a.d\-iie."—  Solicitors'  Journal. 

The  Pocket  Law  Lexicon. — Explaining  Technical  Words,  Phrases 

and  Maxims  of  the  English,  Scotch  and  Roman  Law.   Fourth  Edition. 

By  JosErn  E.  Mounis,  Esq.,  Barrister-at-Law.     1905.  6s.  6d. 

"A  wonderful  little  legal  Dictionary." — Indermaur's  Law  Students'  Journal. 

Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  Technical  Terms  and 
Phrases,  both  Ancient  and  Modern,  and  Commercial,  with  selected 
Titles  from  the  Civil,  Scots  and  Indian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  By  J.  M.  Lklt,  Esq., 
Barrister-at-Law.    Super-royal  Svo.    1902.  11.  lUi, 

"An  encyclopsedia  of  the  law." 

"The  new  edition  seems  to  us  to  be  very  complete  aid  perfect,  and  a  copy 
of  it  should  be  procured  by  every  practising  solicitor  without  delay.  A  better 
value  for  his  money  in  the  law  book  market  a  practitioner  could  not,  we  are  sure, 
get.  Of  the  many  books  we  have  to  refer  to  in  our  work  no  volume  is,  we  believe, 
more  often  taken  down  from  the  shelf  than  '  Wharton.'  " — Law  Xotes. 

DIGESTS. 

MEWS'  DIGEST  OF  ENGLISH  CASE  LAW.— Containing  the  Reported 
Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 
Irish  Courts,  to  the  end  of  1S97.  (Being  a  New  Edition  of  "Fisher's 
Common  Law  Digest  and  Chitty's  Equity  Index.")  Under  the  general 
Editorshipof  John  Mews,  Barri.xter-at-Law.  16  vols.  Roy.  Svo.  £20 
{Jioniid  in  half  calf .  gilt  top,  £3  net  extra.) 
"  A  vast  undertaking  ....  icdispensable  to  lawyers." — The  Times. 

•,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS — continued. 

The  Annual    Digest  from  1898  to  1905. — By  John  Mews,  Esq., 

Barrister-at-Law.     Royal  8vo.  each  15*. 

%*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 

Price  to  Subscribers,  for  the  four  parts  pmjable  in  advance,  net  lis. 

"  The  practice  of  the  law  without  Mews'  Annual  would  be  almost  an  impos- 
sibility."— Law  Times. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  1897. — By  John  Mews,  Esq.,  Barrister-at-Law.  Royal 
8vo.     1898.  \l.  5s. 

Law  Journal  Quinquennial  Digest,  1901-1905. — An  Analytical 
Digest  of  Cases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  during  the  years  1 901-190.5,  with  references  to  the  Statute* 
passed  during  the  same  period.  By  James  S.  Henderson,  Esq., 
Barrister-at-Law.     1906.  \l.  \0s. 

Woods  and  Ritchie's  Digest  of  Cases,  Overruled,  Approved,  or 
otherwise  specially  considered  in  the  English  Courts  to  the 
end  of  1902  :  with  Extracts  from  the  Judgments  dealing  with  the 
same.  By  W.  A.  G.  Woods  and  J.  Ritchie,  Esqrs.,  Barristers-at- 
Law. — Being  a  New  Edition  of  "  Dale  and  Lehmann's  Digest." 
3  Vols.     Royal  8vo.  {In  the  press.) 

DISCOVERY".— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  Edt/aed  Bray,  E.-q.,  Barrister-at-Law. 
Demy  8vo.     ISOl.  Net,  3«. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress. — A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.  Second  Edition.  By  Akthue  Oldham  and  A.  La 
TeobeFostee,  Esqrs.,  Barristers-at-Law.   Demy  8vo.    1889,  18s. 

DISTRICT  COUMICHLS.— Chambers' Digest  of  the  Law  relat- 
ing to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Lociil  Government.  Ninth  Edition. — 
By  G.  F.  Chambees,  Esq.,  Barrister-at-Law.   Royal  8vo.    1895.    10s. 

DIVORCE.  — Browne  and  Powles'  Law  and  Practice  in  Divorce 

and  Matrimonial  Causes. — Seventh  Edition.     By  L.  D.  Powles, 

Esq.,  Barrister-at-Law,  Probate  Registrar,   Norwich.     Demy  8vOt 

1905.  II.  6s-. 

"The  practitioner's  standard  work  on  divorce  practice." — Law  Quar.  Rev. 

EASEIVIENTS.— Goddard's  Treatise  on  the  Law  of  Ease- 
ments.— By  John  Leybouen  Goddaed,  Esq.,  Barrister-at-Law. 
Sixth  Edition.     Demy  8vo.     1904.  II.  5s. 

"Nowhere  has  the  subject  been  treated  so  exhaustively,  and,  we  may  add, 
BO  scientiiieally,  as  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study 
of  the  law  student,  as  well  as  to  the  Ubrary  of  the  practitioner." — Law  Times. 

Innes'  Digest  of  the  Law  of  Easements.— Seventh  Edition.  By 
L.  C.  Innes,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court 
of  Judicature,  Madras.     Royal  12mo.     1903.  Is.  &d. 

"  Of  much  use  to  students." — Lam  Notes. 

"  This  presents  the  law  in  a  series  of  clearly  enunciated  propositions,  which 
are  supported  by  examples  taken  in  general  from  decided  cases." — Solicitors' 
Journal. 

♦(,*  All  standard  Laiv  Works  are  kept  in  Steele,  in  laic  calf  and  other  bindings. 
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EASBM^NTS— continued. 

Roscoe's  Easement  of  Light.— A  Digest  of  the  Law  relating 
to  the  Easement  of  Light, — With  an  Historical  Introduction, 
and  an  Ajipendix  containing  Practical  Hints  for  Architects  and 
•Surveyors,  Observations  on  the  Right  to  Air,  Statutes,  Forms 
and  PJaus.  Fourth  Edition.  By  EDWAiiD  Stanley  Roscoe,  Ei-q., 
Barrister- at- Law,  Admiralty  Registrar  of  the  Supreme  Court, 
Author  of  "A  Digest  of  Building  Cases,"  "Admiralty  Practice," 
&c.     Demy  8vo.     1904.  7s.  6d. 

"  A  ino'-t  useful  little  work." — L^w  Jnurna\ 

'•  A  clear  and  practical  digest  ot  the  law." — Law  Times. 

ECCLESIASTICAL.  LAV\/.  —  Phillimore's  Ecclesiastical  Law 
ot  the  Church  ot  England,  By  the  late  Sir  Robeet  Phillimoeb, 
Bart.  Second  Edition,  by  his  son  Sir  W.  G.  F.  Phillimoee,  Bart., 
assisted  by  C.  F.  Jemmett,  B,arrister-at-Law.  2  vols.  Royal  8vo. 
1895.  I'liblis/icd  at  Zl.  3s.,  reduced  to,  net,  \l.  5s. 

"  Everything  that  the  ecclesiastical  lavrjer  can  possibly  need  to  know." — 
Lmv  Journal, 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  Benjamin  Whitehead,  Esq.,  Banister- 
at-Law.     Demy  8vo.     1899.  10s.  6rf. 

"  A  perfect  mine  of  leamiDf;  on  all  topics  ecclesiastical." — Daily  Telegraph. 
"A  book  which  will  be  useful  to  lawj'ers  and  laymen." — Law  times. 

CLECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being 

a  Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  "Rogers  on  Elections."     Royal  12mo.     1894.  Is.&d. 

Hedderwick's  Parliamentary  Election  Manual  :  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Great  Britain  and  Ireland,  designed  for  the  Instruction  and 
Guidance  of  Candidates.  Agents,  Canvassers,  Volunteer  Assistants, 
&c.  Second  Edition.  By  T.  C.  H.  Hbddebwick,  Esq.,  Barrister-at- 
Law.  Demy  Tirao.  1900.  10s.  dd. 
"  The  work  is  pre-eminently  practical,  concise  and  clear." — Solicitors'  Journal. 

Hunt's  Metropolitan  Borough  Councils  Elections:  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Councillors  of  Metropolitan 
Boroughs.  ByJoHNHuNT,  Esq.,  Bar.-at-Law.  Demy8vo.  1900.  3s. 6d. 

Rogers'  Law  and  Practice  of  Elections, — 

Vol.  I.  Registration,  including  the  Practice  in  Registration 
Appeals;  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Council,  and  Forms.  Sixteenth 
Edition  ;  with  Addenda  of  Statutes  to  1900.  By  Maueicb  Poweu., 
Esq.,  Barrister-at-Law.     Royal  r2mo.     1897.  1/.  Is. 

"  The  practitioner  will  find  within  the.se  covers  everything  which  he  can  be 
expected  to  know,  well  arrang-ed  and  carefully  stated." — Law  Times. 

Vol.  II.  Paeliamentaey  Elections  ant>  Petitions  ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms,  and  a  Precedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.  By  C.  Willodghby  Williams,  Esq.,  Barrister- 
at-Law.     Royal  r2mo.     190G.  1/.  Is. 

"  The  acknowledged  authority  on  election  law." — Law  Journal. 

"The  leading  book  on  the  dillicult  subjects  of  elections  and  election  peti- 
tions."— f^au'  Times. 

"  We  have  nothing  but  praise  for  this  work  as  a  trustworthy  guide  for  candi- 
dates and  agents." — Solicitors'  Journal. 

Vol.  III.       MUNICIPAX   AND    OTHER    ELECTIONS    AND    PETITIONS,  with 

Appetidieos  of  Statutes,  Rules,  and  Forms,  .•uid  a  Precedent  of  a 
Dill  of  Costs.  Eighteenth  Edition.  By  C.  Wii.lottquby  Williams, 
E.sq.,  a^^i^ted  by  G.  IT.  B.  Keseick,  Esq.,  LL.D.,  Barrieters-at- 
Law.     Royal  l2mo.     1900.  1/.  Is. 

•,*  All  iCandard  Law  Works  are  kept  in  Stock,  in  late  ealf  and  other  bindings. 


14  STEVENS  AND  RONS.  LIMITEJ), 

EMPLOYERS'  LIABILITY.— Mozley-Stark.—  rirf.s  "Arbi- 
tration." 

Robinson's  Employers'  Liability,  By  AETnuE  Robinson,  Esq., 
Barrister-at-Law.  Second  Edition,  Including  Precedents  of 
Schemes  of  Compensation.  By  the  Author  and  J.  D.  Stuaet  Sim, 
Esq.,  Barrister-at-Law.     Royal  12mo.     1898.  Is.  6d. 

ENGLISH  LAliV.— Campbell's  Principles  of  English  Law, 
Founded  on  Blackstone's  Commeat;iries.  By  Robert  Campbell,  Esq., 
Barrister-at-Law.     Edition  of  "  Ruling  Caves,"  &c.       {In  thepress.) 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I.  By  Sir  Feedekick  Pollock,  Bart.,  and  Feed.  W. 
Maitland,  Esq.,  Barristers -at -Law.  Second  Edition.  2  vols.  roy. 
8vo.     1898.  11. 

ENGLISH  REPORTS.  Re-issue  of  all  Decisions  prior  to  18G6. 
To  be  completed  in  about  150  Volumes.  Royal  8vo.  Issued  monthly. 
Now  Issued. 

House  OF  LoEDS  (1694  to  18-^6).     llV<,ls.     Half-bound.  Ket.  22L 

Peivy  Council  (Including  Indian  Appeal.^)  (l>^09  to  187?).  9  Vols. 
Half -bound.  Aet,  ISl.  10*. 

Chancery  (Including  Collateral  Reports)  (1557  to  1SG6).  27  Vols. 
Half-bound.  Ket,  401.  10«. 

Rolls  Couet  (1829  to  18C6).     8  Vols.      Half-bound.  ^^et,  Vll. 

Now  PuBriSTIINO. 

Vice- Chancellors'  Courts  (1815 — 18G5).  Complete  in  about  15  vols. 
Half-bound.  Kct,  per  vol.,  1/.  10s. 

*^*  The  Volumes  are  not  sold  separatelv.     Prospectus  on  application. 

"We  cm  speak  unhesitatingly'  of  th«>  a  ivanta'-'e  to  the  lawyer  of  the  posses- 
sion of  this  excellent  reprnit  of  mII  the  Knglisu  reports. " — Solicitors'  Journal. 

EQUITY,  and  Vide  CHANCERY. 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  oi 

Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 

the  Chancery  Division,  with   Practical  Notes.     Sixth  Edition,     By 

Cecil  C.  M.  Dale,  Esq.,  Barrister-at-Law,  W.  Tindal  Kino,  Esq., 

a  Registrar  of  the  Supreme  Court,  and  "W.  O.  GoLDScnuiDT,  Esq., 

of  the  Registrars'  Office.     In  3  vols.     Royal  Svo.     1901.  6^.  6«. 

"The  new  edition  of  'Setnn'  is  from  every  point  of  view,  indeed,  a  mosti 
valuable  and  indispensable  work,  and  well  worthy  of  the  book's  high  reputation."' 
— Law  Journnl. 

Smith's  Manual  of  Equity  Jurisprudence. — A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition,  By  Sydney  E.  "Williams,  Esq.,  Barrister-at- 
Law.  Demy  8vo.  1900.  V2s.  &d. 
"  "We  cHn  safely  recommend  '  Smith's  Equity'  in  its  new  clothes  to  the  atten- 
tion of  students  leading  for  their  E.xaiiiinatii)ns." — Liuv  Xnies. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students- 
and  Practitioners.     Third  Edition.     By  H,  Aethub  Smith,  M.A., 

LL.B.,  Esq.,  Barrister-at-Law.     Demy  Svo.     1902.  21*. 

"This  well-known  text-book  maintains  its  hi^h  reputation.  .  .  .  This  third 
edition  has  been  brought  uv  to  date  in  a  w^y  »  hiih  .-liould  also  make  it  useful  to 
practitioners  in  search  of  the  l»1est  autlioiities  on  uny  given  point.  .  .  .  The 
additional  casts  itfened  to  in  the  text  and  notes  amount  to  many  hundreds." — 
Law  Journal. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings 
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EQUny—conlinHcd. 

Williams'  Outlines  of  Equity, — A  Concise  View  of  the  Principles  of 

Modem  Equity.     By  Sydnky  E.  Williams,  Esq.,  Barrister-at-Law, 

Author   of    "  The   Law   relating   to    Legal   Representatives,"    &c. 

Royal  12mo.     1900.  5s. 

"  Thp  accuracy  it  combines  -with  conciseness  is  remarkable." — Law  Jlagazine. 

ESTATE  DUTBES.—  Freeth.—  ru/e"  Death  Duties." 

ESTOPPEL.  — Everest  and  Strode's  Law  of  Estoppel.  By 
Lancelot  Ii'ikldinq  Eveekst,  and  Edmund  Stbodk,  Esqrs.,  Barristerp- 
at-Law.  Second  Edition  by  Lancelot  Fielding  Everfst,  Esq., 
Barrister-at-Law.     Demy  8vo.  {In  the  press.) 

EVIDE^3CE.— Bodington.— nVe  "French  Law." 

Wills'  Theory  and   Practice  of  the  Law  of  Evidence. — By  Wm. 

Wills,  Esq.,  Barrister-at-Law.   Demy  bvo.    1894.  I0s.6d. 

"  Contains  a  large  amount  of  valuable  information,  very  tersely  and 
accnratelv  conveyed."  —  Law  Times. 

EVIDENCE  ON  COMMBSSION.— Hume-Williams  and 
Macklin's  Taking  of  Evidence  on  Commission  :  including  therein 
Special  Examination^,  Letters  of  Request,  Mandamus  and  Examina- 
tions before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
Hume- Williams,  Esq.,  K.C.,  and  A.  Romee  Macklin,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1903.  I'Is.Qd. 

"  An  accurate  and  complete  manual  on  this  important  branch  of  the  law. 
Every  point  that  is  likely  to  occur  in  practice  lias  Uet-n  noted,  and  there  ai-e 
appendices  of  statutes,  rules,  orders,  prfCfdents  ;  and — which  is,  so  far  as  we  are 
aware,  a  novel  feature — principles  of  our  law  of  evidence  for  the  griidance  of 
lorei^  advocates,  in  Engli>h,  French,  and  German,  and  a  good  inieK."- Law  Times. 

EXAMINATION    GUIDES.— Bar  Examination  Guide.    By 

H.  D.  WooDCOCZ,  and  R.  C.  Maxwell,  Esqrs.,  Barristers-at-Law. 

Vols.  I.  to  V.  (1S95-1899).  i:,]ch,  net  Is.  6d. 

Barham's  Students'  Text-Book  of  Roman   Law,     By  C.  Nicolas 

Barham,  Esq.,  Barrister-at-Law.     Demy  12mo.      1903.     2\'et,  2s.  Qd. 

"  This  is  a  first  primer  of  Roman  Law  for  the  beginner.  It  is  plain  and  clear, 
is  wel  arranged,  and  so  simply  put  that  any  student  can  follow  it." — Law  Hiudent's 

.lr<a,„cJ. 

EXECUTIONS. — Edwards'  Law  of  Execution  upon  Judgments 

and  Orders   of  the  Chancery  and  Queen's  Bench   Divisions. 

By  C.  J.  Edwaeds,  Esq.,  Barrister-at-Law.   Demy  8vo.    1888.     16s. 
EXECUTORS.— Coffin's  Testamentary  Executor  in   England 

and   Elsewhere.    By  R.  J.  R.  Gofiin,  Esq.,  Bamster-at-Law. 

Demy  Svo.     1901.  5s. 

Macaskie'sTreatise  on  the  Law  of  Executors  and  Administrators. 
By  S.  C.  Macaskik,  Esq.,  Bairister-at-Law.     Svo.     1881.       10s.  6^. 

Williams'  Law  of  Executors  and  Administrators.— Tenth  Edition. 
By  the  Right  Hon.  Sir  Roland  Vauouan  Williams,  a  Lord  Justice 
of  Appeal,  and  Aetiiuk  Robert  Ingpen,  Esq.,  one  of  His  Majesty's 
Counsel.     2  vols.     Roy.  8vo.     1905.  4/. 

"  We  cannot  call  to  mind  any  work  of  recent  times  of  greater  Authority  than 
•  "Williams  on  Executors.'  Ic  is  cne  >'f  our  legal  clasfiu's,  aiid  is  unrivalled  in  the 
width  of  its  range,  ihe  accuracy  of  its  siat  nient^,  and  tlie  sounifnH>s  '  f  its  law. 
The  ne«r  edition  is  worthy  of  the  gie  a  leputaiion  of  the  work,  utid  evtry  prudent 
practitioLer  will  do  well  to  posses-s  hims  If  of  a  copy." — Law  Times. 

'•  This  book — the  standard  work  on  ita  subject — is  a  storehouse  of  learning  on 
every  point  of  administi ation  law,  and  has  been  completily  brought  up  to  date." 
— Law  Journal. 

'•  It  is  facile  princepi  the  lea-ling  authority  on  V^e  subjects  with  ■whic  h  it  deals, 
and  id  »  woikwh-ch  eveiy  pructitiouer  should  pos^ess  and  no  library  should  be 
without." — Lr'w  Qitaiterly  litcieiv. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EyiBCUTORS—coiiihiKcd. 

Williams'    Law   relating  to    Legal    Representatives.  —  Real  and 

PersonaL      By   Sydney  E.  Williams,  Esq.,  Author   of    "Law  of 

Account,"  "Outlines  of  Equity,"  &c.     Demy  8vo.      1899.  10*. 

"  We  can  commend  to  both  branches  of  the  profession,  and  more  especially 
to  solicitors." — Law  Times. 

EXECUTORS  (Corporate).— Allen's  Law  of  Corporate 
Executors  and  Trustees.  By  Ernest  King  Allen,  Esq.,  Bar- 
rister-at-Law.     Demy  8vo.     1906.  6.s. 

EXTRADBTION.— Biron  and  Chalmers' Law  and  Practice  of 
Extradition.  By  H.  C.  Bieon  and  Kenneth  E.  Chalmees,  Esqrs., 
Barristers-at-Law.     Demy  8vo.     1903.  \l. 

"  The  •whol"  bnok  is  eminently  practical,  and  the  practice  and  procedure  are 
clearly  and  ably  d'sciissed."  —Lnw  Timfs. 

"A  very  sHiisfrtctory  and  pr'.ctical  collection  of  th»  treaties  and  statutes 
relating  to  extiadition  »nd  liigiiive  offenders,  with  an  inteiv.stins'  introduction, 
a  commentary  on  the  text  of  tie  htatntes  and  treatiHS,  anrt  a  valuable  alphabetical 
list  s-howing  whac  ctimes  ai'e  coinjirised  in  the  particular  treaties." — Law  Journal. 

FACTORIES  Ah3D  \A/ORK3HOPS.— Rueggand  Mossop's 
Law  of  Factories  and  Workshops.  By  A.  H.  Ruegg,  Esq.,  K.C., 
and  L.  Mossop,  Esq.,  Banister- at- Law.  Demy  Svo.  1902.      12s.  &d. 

FARM,  LA\^  OF.— Dixon's  Law  of  the  Farm:  including  the 

Cases  and  Statutes  relating  to  the  subject ;   and  the  Agricidtural 

Customs  of  England  and  Wales.     Sixth  Editign.     By  Aubeey  J. 

Spencee,  Esq.,  Bairister-at-Law.     Demy  Svo.     1904.  \l.  6s. 

"  A  complete  modem  compendium  on  agricultural  matters." — Law  Times. 

FIXTURES. — Amos  and  Ferard  on  the  Law  of  Fixtures,  Third 
Edition.  By  C.  A.  Eerard  and  W.  Howland  Robeets,  Esqrs.,  Bar- 
risters-at-Law.     Demy  Svo.     1SS3.  18s. 

FORIVIS. — Chitty's  Forms  of  Civil  Proceedings  in  the  King's 
Bench  Division  of  the  High  Court  of  Justice,  and  on  Appeal 
therefrom  to  the  Court  of  Appeal  and  the  House  of  Lords. — 
Thirteenth  Edition.  By  T.  W.  Chittt,  Esq.,  a  Master  of  the  Supreme 
Court,  Heebeet  Chitty,  Esq.,  Barrister-at-Law,  and  P.  E.  Vizaed, 
Esq.,  of  the  Central  Office.     Royal  Svo.     1902.  11.  16s. 

'•  The  bnok  is  accurate,  reliable  and  exhaustive." — Snliciton,'  Jmimnl. 

'"llie  tonus  are  praetic.dly  exhau^tive,  and  the  cotes  very  pood,  so  that  this 
edilio'i  will  be  invaluable  tj  practitioners  whose  work  is  of  a  litigious  kind." — 
Law  Jouvnal. 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Rules  of  the 
Supreme  Court ;  Practical  Notes ;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  Charles  Bueney, 
B.A.,  a  Master  of  the  Supreme  Court.  Royal  Svo.  1901.  11.  10s, 
"  The  standard  work  on  Chancery  Procedure." — Law  Quarterly  Review. 

Seton. —  Vide  "  Equity." 

Wolstenholme's  Forms  and  Precedents. — Adapted  for  use  under 
the  Conveyancing  Acts  and  Stttled  Land  Acts,  1881  to  1890.  Sixth 
Edition.     Royal  Svo.     1902.  1/.  Is. 

*«*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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FRENCH  LAW.— Bodington's  Outline  of  the  French  Law  of 
Evidence. — By  Olivee  E.  Eodington,  Esq.,  Barrister-at-Law. 
Demy  Svo.     1901.  5*. 

Cachard's  French  Civil  Code.  —  By  Henet  Cachaed,  B.A., 
Couiisellor-at-Law  of  the  New  York  Bar,  Licencie  en  Droit  de  la 
Facultc  de  Paris.     Demy  Svo.     1895.  11. 

Goirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts, — With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Leopold  Goieand,  Licencie  en  Droit. 
Demy  Svo.     189S.  11. 

Goirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France, — By  LEoroir 
GoiEAND,  French  Sjlicitor.     Crown  Svo.     1002.  JS'et,  2s.  Gd. 

Kelly. —  Vtde  "Marriag-e." 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  Sewell,  LL.D.,  Solicitor.     Demy  Svo.     1897.     10s.  Qd. 

GAMBIA.— Ordinances  of  the  Colony  of  the  Gambia.  With 
Index.      2  Vols.     Folio.      1900.  Xet,  3/. 

GAME  LAWS.— Warry's  Game  Laws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Game.  By  G.  Tayloe  Waeey, 
Esq.,  Burrister-at-La\v.     Royal 'l2mo.     1896.  10*.  6d. 

GOLD  COAST.— Ordinancesofthe  Gold  Coast  Colonyandthe 
Rules  and  Orders  thereunder.  2  vols.  Royal  Svo.   1903.    3/.  10«. 

GOODVl/lLL.— Allan's  Law  relating  to  Goodwill.— By  ChaelesE. 
Allan, M.A.,LL.B., Esq. ,Barrister-ac-Law.  Demy  Svo.  18S9.  7s. 6d. 
Sebastian, —  Vide  "Trade  Marks." 

HACKNEY  CAF5R1IAGES.— Sonner  &  Farrant,  —  7  «& 
'•  Motor  Cars." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the 
use  of  the  Payer  of  Inhabited  House  Duty  in  England. — By 
Aethuh  M.  Ellis,  LL.B.  (Loud.),  Solicitor.    Royall2mo.    1885.    6s. 

HUSBAND  AND  Vl/EFE.— Lush's  Law  of  Husband  and  Wife, 
v/ithin  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions,  By  C.  Montague  Lusn,  Esq.,  Barrister-at-Law.  Second 
Edition.  By  the  Author  and  W.  H.  Gelffith,  Esq.,  Barrister-at- 
Law.     Demy  Svo.     1896.  1/.  5s. 

"  This  book  will  certainly  be  consulted  when  difEculties  arise  relative  to  the 
■position  of  married  women." — Lnu-  Journal. 

BNCOME   TAX.  — Buchan's  Law  relating  to  the  Taxation  of 

Foreign     Income. — By    John  Buchan,   Esq.,   Barrister-at-Lavr, 

with  Preface  by  the  Right  Hon.  R.  B.  Haldane,  K.C.,  M.P.    Demy 

Svo.     1905.  10s.  ed. 

"A  learned  and  able  treatise."— 5'o.'/c-i'nr.s'  Journal. 
"  A  text  book  uf  great  value." — Luw  Journal. 

Ellis'  Guide  to  the  Income  Tax  Acts. — For  the  use  of  the  English 
Income  Tax  Payer.  Third  Edition.  By  Aethtxb  M.  Ellis,  LL.B. 
(Lond.),  Solicitor.     Royal  r2mo.     1893.  7s.  Qd. 

Robinson's  Law  relating  to  Income  Tax;  with  the  Statutes, 
Forms,  and  Decided  Cases  in  the  Cotirts  of  England,  Scotland,  and 
Ireland. — By  Aethitb  Robinson,  Esq.,  Barrister-at-Law.  Royal 
Svo.     1895.  II  Is. 

Whybrow's  Income  Tax  Tables, — By  G.  II.  Whybeow,  Esq.,  of  the 

lucome  Tax  Repayment  Branch,  Somerset  House.  Demy  Svo.  1905.  bs. 

"This  is  a  very  useful  book,  and  will  be  found  of   exceptional  value  to 

bankers  solicitors,  officiils  of  public  companies  and  other  profeasional  men."— 

Financial  Times. 

*^*  All  standard  Law  TFci/cs  arc  kept  in  Slock,  in  law  calf  and  other  bindings. 
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ENDSAa  — llbert's  Government  of  India, — Being  a  Digest  of  the 
Statute  Law  relating  thereto,  with  Historical  Introduction  and  Illus- 
trative Documents.  By  Sir  CouETiiNAY  Ilbeet,  K. C.S.I.  Demy 
8vo.     1S9S.  1(.  Is. 

HMDICTIVJENTS.— Bowen-Rowlands.— ricfe  "Criminal  Law." 

1NLAP»3D  REVENUE.  — Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.  Including 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Proceedings 
by  Collector' s  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes. 
Third  Edition.  By  N.  J.  Highmgee,  Esq.,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Kevenue.  Roy.  12mo.  1901.  7s.  6d. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance 
Act,  1896,  -with  other  Acts  ;  with  Notes,  Table  of  Cases,  &c.  By 
Nathaniel  J.  Highmgee,  Esq.,  Barrister-at-Law,  Assistant  Solicitor 
of  Inland  Revenue.     Demy  8vo.     1896.  7s.  6d. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance. — 
Seventh  Edition.  By  Edwaed  Louis  de  Haet  and  Ralph  Iliff  Simet, 
Esqrs.,  Banisters-at-Law.     2  vols.     Royal  8vo.     1901.  3/.  3«. 

"  The  authors  have  availed  themselves  of  the  advic°  and  assistance  of  men  of 
practical  experience  m  marine  insurance,  so  that  the  hook  maybe  relied  on  as 
accurate  from  a  business  as  well  as  from  a  legal  point  of  view.  The  book  can 
best  be  described  by  the  one  word  '  excellent.'  " — Law  Journal. 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— By  Chaeles  Robeet  Tyseb,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10s.  M. 

INTERNATIONAL  LA Vlf.— Bate's  Notes  on  the  Doctrine  of 
Renvoi  in  Private  International  Law.— By  John  Pawley  Bate, 
Esq.,  Reader  of  International  Law,  &c.,  in  the  Inna  of  Court.  8vo. 
1904.  Net  2s.  Qd. 

Dicey. —  Vide  "  Conflict  of  Laws." 

Hall's  International  Law.— Fifth  Edition.  By  J.  B.  Atlay,  Esq., 
BaiTister-at-Law.     Demy  8vo.     1904.  Ket,  \l.  Is. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  "W.  E.  Hall,  Esq.,  Barrister-at-Law.  Demy 
Svo.     1894.  10s.  Qd. 

Higgins'  The  Hague  Conference  and  other  International  Con- 
ferences concerning  the  Laws  and  Usages  of  War — Texts  of 
Conventions,  with  Notes. — By  A.  Peaece  Hiqoins,  M.A.,  LL.D., 
sometime  Scholar  of  Downing  College.     Royal  Svo.     1904.    Net,  3s. 

Holland's  Studies  in  International  Law.— By  Thomas  Eeskinb 
Holland,  D.C.L.,  Barrister-at-Law.     Demy  Svo.     1898.      10s.  &d. 

Nelson's  Private  International  Law. — By  Hobacb  Nelson,  Esq., 
Barrister-at-Law.     Roy.  Svo.     1SS9.  1/.  Is. 

Rattigan's  Private  International  Law. — By  Sir  Willloi  Henei 
Rattigan,  LL.D.,  K.C.     Demy  Svo.     1895.  10s.  &d. 

"  Written  with  admirable  clearness." — Law  Journal. 

Walker's  Manual  of  Public  International  Law. — By T.  A.  Walkee, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.     Demy  Svo.     1895.  9s. 

*jn*  All  standard  Law  Works  arsJiept  in  Stock,  in  law  calf  and  other  bindings. 
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INTERNATIONAL  l,A\M— continued. 
Walker's  History  of  the  Law  of  Nations. — Vol.  I.,  from  the  Earliest 
Times  to  the  Teacc  of  We.-tplialia,  1G48.     By  T.  A.  Walkee,  M.A., 
LL.D.,  Esq.,  Barristcr-at-Law.     Demy  8vo.      1899.  M't,  10s. 

Westlake's  International  Law. — Chapters  on  the  Principles  of  Inter- 
TintiotialLaw.  By  J.  Westlaee,  K.C.,  LL.D.   DemySvo.    189-t.   10s. 
Westlake's  International   Law. — Parti.  Peace.     By  J.  Westlaee, 
K.C.,  LL.D.     Demy  Svo.     1904.  Xet,  9s. 

Wheaton's    Elements    of    International    Law  ;    Fourth   English 
Edition.     Including  a  translation  of  the  Anglo-French  Agreement. 
By  J.  B.  Atlay,  M.A.,Barrister-at-Law.  Royal  Svo.    1904.    1^.  12s. 
The  leading  American  and  English  work  on  International  Law. 
"  'WTieaton  stands  too  high  for  criticism." — Law  Times. 

'•  We  conantulale  Mr.  Atl.^y  on  tho  skill  and  discretion  with  •which  he  has 
rerfoimed  the  task  of  edicnig  a  standard  treatise  on  international  law."— Law 

Journal. 

t^3VESTJGATION  OF  T5TLE.— Jackson  and  Gosset's  In- 
vestigation of  Title. — Being  a  Practical  Treatise  and  Alphabetical 
Digest  of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.      Second    Edition.      By  W.   Howland  Jackson  and 
TiiOEOLD  GossET,  Barristers- at-Law.     Demy  Svo.     1899.       12s.  6d. 
"Will  be  of  real  help  to  the  busy  conveyancer." — Law  Notes. 
*^*  See  "  Conveyancing"  (p.  7),  for  companion  volume,  "  Precedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 

JUDGMENTS  AS*JD  ORDERS.— Seton.—  Tiffe  "  Equity." 

JURISPHUDENCE,— Holland's  Elements  of  Jurisprudence. 

—  Tenth Edition.  By T.E. Holland,  K.C.,D.C.L.  8vo.  1906.   Ids.Gd. 

Markby's    Elements   of   Law.      Sixth  Edition.      By  Sir  Wiluaii 

Maeeby,  D.C.L.     Demy  Svo.     190.5.  12s.  Qd. 

JURY  LAVif S.  -  H  u  band's  Practical  Treatise  on  the  Law  relat- 
ing to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — By  War.  G.  Hxtband,  Esq., 
Ban-ister-at-Law.     Royal  Svo.     1896.  Ket,  \l.  5s. 

JUSTilCE  OF  TKE  PEACE.— Magistrates'  Cases,  1894  to 

1905. — Cases    relating    to    the    Poor    Law,    the    Criminal    Law, 

Licensing,  and  other  subjects  chiefly  connected  with  the  duties  and 

office  of  Magistrates.     1894 — 1905.  Each,  net  \l, 

*j,*  These  Reports,  published   as  part  of  the  Law  Journal  Reports, 

ire  issued  Quarterly.  Each  Part,  net  6s. 

Annual  Subscription,  pai/ahle  in  advance,  lbs.  post  free. 

Shirley's  Magisterial  Law — An  Elementary  Treatise  on  Magisterial 

Law,  and  on  the  Practice  of  Magistrates'  Courts.     Second  Edition. 

By  Leonaed  H.  West,  LL.D.,  Solicitor.    Demy  Svo.    1896.    7s.  Gd. 

Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 

Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 

Seventh  Edition.  By  Heney  Wakbueton  and  Leoxaed  W.  Keeshaw, 

Esqrs.,  Barristcrs-at-Law.     Royal  12mo.     1900.  10s.  6d. 

"The  information  given  is  complete  and  accurate."— Xnif  Journal. 

*^*  All  standard  Laic  Worl;s  are  Icpt  in  Stock,  in  law  calf  and  other  bindings, 
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LAND  CHARGES  ACTS.  —  Eaton  and  Purcell's  Land 
Charges  Acts,  1 888  and  1 900.— A  Practical  Guide  to  Reg'istration 
and  Searches.  By  Ernest  W.  Eatox,  Esq. ,  Senior  Clerk,  Land  Charges 
Department,  Land  Registry,  and  J.  Poyntz  Puecell,  Esq.,  of  the  same 
Department,  Barrister-at-Law.     Royal  I2mo.     1901.       Net,  2s.  &d. 

LAND  LAW.— Jenks'  Modern  Land  Law.  By  Edwaed  Jenks, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1899.  lbs. 

LAND  TAX.  — Bourdin's  Land  Tax.— An  Exposition  of  the  Land 
Tax.  Including  the  Latest  Judicial  Decisions,  and  the  Changes  in  the 
Law  effected  by  the  Taxes  Management  Act,  &c.  Fourth  Edition.  By 
the  late  Feedeeick  HtniPHEEYS,  Deputy  Registrar  of  Land  Tax  ;  and 
Digests  of  Cases  decided  in  the  Courts  by  Cttarles  0.  Atchison, 
Deputy  Registrar  of  Land  Tax.       Royal  12mo.     1894.  7s.  6i. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (-59  &  60 
Vict.  c.  28).  By  Chaeles  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.     Royal  Timo.     1897.     {A  Supplement  to  above.)         Net,  2s.  M. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Trans- 
fer Acts,  1875  and  1897. — With  a  Commentary  on  the  Sections  of 
the  Acts,  and  Introductory  Chapters  explanatory  of  the  Acts,  and  the 
Conveyancing  Practice  thereunder ;  also  the  Land  Registry  Rules, 
Forms,  and  Fee  Order,  Orders  in  Council  for  Compulsory  Registra- 
tion, (tc,  together  with  Forms  of  Precedents  and  Model  Registers, 
iS:c.  By  C.  Foetesctje  Beickdale,  Registrar  at  the  Land  Registry, 
and  W.  R.  Sheldon,  Esqrs.,  Barristers-at-Law.  Second  Edition. 
By  C.  Foetesctje  Beickdale,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1905.  1/.  .5s. 

"  The  second  edition  of  this  book  will  be  welcomed  by  the  practitioner  -who 
has  to  do  with  registered  land,  cr  with  conveyancins^  of  any  kind  in  London, 
where  registration  on  sale  is  now  compxilsorv." — l.iw  Q'inrterli/  Peview. 

"  Contains  not  only  lengthy  and  valuable  notes  aLd  annotatious  on  the  Land 
Transfer  Acts  and  Kules.  but  also  full  and  i-eparate  dissertations  on  the  law, 
procedure,  and  practice  thereunder."— i-aii'  Times. 

Jennings  and  Kindersley's  Principles  and  Practice  of  Land 
Registration  under  the  Land  Transfer  Acts,  1875  and  1897  ; 
with  the  text  of  the  Acts  and  the  Rules  and  Fee  Order  of  1903.  By 
A.  R.  G.  Jennings,  LL.B.,  and  G.  M.  Kindeesley,  Esqrs.,  Bar- 
risters-at-Law, and  of  the  Land  Registry.    Roy.  8vo.  1904.    l'2s.Gd. 

"  The  principles  and  practice  of  land  registration  are  set  forth  in  a  clear  and 
concise  manner  by  the  authors  in  iheir  dissertations  and  notes." — Law  Times. 

LANDLORD  anc3  TENANT.— Redman's  Law  of  Landlord 

and  Tenant. — Including  the  Practice  of  Ejectment.     Fifth  Edition. 
By  Joseph  H.  Redman,  E.sq.,  Barrister-at-Law.    8vo.  1901.    1^.  5s. 
"We  can  confidently  recommend  the  present  edition." — Law  Journal. 

Woodfall's  Law  of  Landlord  and  Tenant. — With  a  full  Collection 

of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 

Leading  Propositions.     Seventeenth  Edition.     By  J.  M.  Lely,  Esq., 

Barrister-at-Law.     Roy.  Svo.     1902.  11.  18s. 

"  Woodfall  is  really  indispensable  to  the  practising  lawyer,  of  whatever 
degree  he  may  be." — Law  Journal. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts; 

with  Decisions,  Foiins,  and  Tables  of  Costs.     Second  Edition.     By 

J.  M.  LiGnTY/ooD,  Esq.,  Barrister-at-Law.    DemySvo.    1900.    II.  Is. 

"  This  work,  in  its  new  and  practically  re-written  form,  may  be  described  as  a 
handy  and  well-arranged  treatise  on  the  Land;*  Clauses  Acts." — Sohcitom''  Journal. 

LA\A/  JOURNAL   REPORTS.— Edited  by  John  Mews,  Esq., 
Barrister- at- Law.     Published  monthly.     Annual  Subscription : — 
Reports  and  Public  General  Statutes  Net,  3Z.  4«. 

Reps.  Stats.  &  Mews'  Annual  Digest  {Issued  Quarterly)  Net,  31.  10«. 
Thill  paper  Edition,  forming  one  handy  Vol.  for  the  year  Net,  Zl.  As. 
Or,  without  the  Statutes  Net,  3/. 

The  Law  Journal  weekly,  \1.  extra. 
Synopsis  of  Contemporary  Reports,  T832  to  1905.       Net,  5s. 

LAW  LIST.  — Law  List  (The), — Comprising  the  Judges  and  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  BailifPs  of 
the  County  Coiirts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England,  Colonial  and  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  Conveyancers  Practising  in  England 
under  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Baetlett,  I.S.O.,  Controller  of  Stamps,  and 
Registrar  of  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Inland  Revenue  and  of  the  Law  Society. 
19CG.  Net,  IQs.  &d. 

LAVS^  QUARTERLY  REVIE^V.— Edited  by  Sir  Feedeeick 
Pollock,  Bart.,  D.C.L.,  LL.D.  Vols.  I. — XXL  (with  General  Indices 
to  Vols.  I.  to  XX.)     Royal  8vo.     1885-1905.  Each,  12*. 

1^^  Annual  Subscription  post  free  12s.  6d.,  net.     Single  numbers,  each  5s. 
"A  little  criticism,  a  few  quotations,  and  a  batch  of  anecdotes, 
afford  a  sauce  that  makes  even  a  quarter's  law  reporting  amusing 
reading." — Law  Journal. 

"The  greatest  of  legal  quarterly  reviews  .  .  .  the  series  of 
'  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 
of  language  with  which  such  learning  can  be  unfolded." — Law  Jour. 

LAWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual   Practice.— Snow,  Bukney,  and  Steinqeb. 

(2)  The  A.  B.  0,  Guide  to  the  Practice.— Steingee. 

(3)  The  Annual  Digest. — Mews.     {Aha  Issued  Quarterly.) 

(4)  The  Annual  Statutes. — Lelt. 

(5)  The  Annual  County  Court  Practice. — Smtlt. 

1^^  Annual  Subscriptions,  [a]  For  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net,  21.  Ss.  (i)  Nos.  1,  2,  3,  and  4  only,  net, 
11.  18s.  {If  A.  B.  C.  Guide  is  not  wanted  2s.  Qd.  may  be  deducted  from 
subscription  to  scries  {a)  or  {b).)  {c)  Nos.  3,  4,  and  5  only,  net,  11.  15s. 
{Carriage  extra,  2s.)     Full  prospectus  forwarded  on  application. 

*,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LAWYER'S  COrVIPANION.— riie  "Diary." 

LA^^YER'S  OFFSCE.— Th3  Modern  Lawyer's  Office:  being 
Suggestions  for  Improvements  in  the  Organization  of  Law  Offices  and 
for  the  adoption  of  certain  American  Appliances  and  Business  Methods. 
By  A  SoLiciTOE  OF  THE  SuPEEME  CouRT.     Eojal  r2mo.     1902.       6s. 

LEADING  CASES.— Ball's  Leading  Cases.     Vide  «'  Torts." 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.    With 

Notes.  By  W.  S.  Shikley,  Esq.,  Barrister-at-Law.    Seventh  Edition. 

Ey  Richard  "Watson,  Esq.,  Barrister-at-Law.    DemySvo.    1904.  IGs. 

"The  selection  is  very  iarg-e,  thoug-h  all  are  distinctly  'Leadinsr  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  woTk."—Laiv  Journal. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 

With  Notes.  By  Henry  Waebueton,  Esq.,  Barrister-at-Law, 
Third  Edition.     DemySvo.     1S03.  Vis.  M. 

"  The  cases  have  been  well  selected,  and  arranged,  .  .  .  "We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  cases  and  the 
notes." — Justice  of  the.  Peace, 

LEGAL  HISTORY.— Deans'Student's  Legal  History.— Second 
Edition.  By  R.  Storey  Deans,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1905.  6s. 

LEGAL  INTERPRETATION.— Beal's  Cardinal  Rules  of 
Legal  Interpretation. — Collected  and  Arranged  by  Edward  Beal, 
Esq.,  Barrister-at-Law.     Royal  8vo.     1896.  12s.  Gd. 

LEGISLATIVE  IVIETHODS.— Hbert's  Legislative  Methods 
and  Forms, — By  Sir  Couetenay  Ilbert,  K.C.S.I.,  CLE.,  Parlia- 
mentary Counsel  to  the  Treasury.     DemySvo.     1901.  16s. 

LEXICON.— ric?«  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander. — 
A  Digest  of  the  Law  of  Libel  and  Slander:  and  of  Actions  on  the 
Case  for  Words  causing  Damage,  with  the  Evidence,  Procedure, 
Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and  Criminal 
Cases.  Fourth  Edition.  By  W.  Blakb  Odghrs,  LL.D.,  one  of  His 
Majesty's  Counsel,  and  J.  Bromley  Eames,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1905.  \l.  12s. 

"A  standard  and  exhaustive  treatise  on  the  law  of  defamation  and  allied 
topi''s."^ — Law  Quarterly  lieview. 

"■  The  most  scientific  of  all  our  law  books In  its  new  dress  this  volume 

is  secure  of  an  appreciative  professional  welcome." — Law  Times. 

"  The  general  opinion  of  the  profession  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers'  learned  work." — Law  Journal. 

LICENSING.— Slocombe's  Licensing  Act,T904,  Simply  Stated. 

— Second  Edition.  By  Alfred  J.  Slocombe,  County  Borough  Police 
Court,  Huddersfield.     Demy  8vo.     1905.  Net,  2s. 

Talbot's  Law  and  Practice  of  Licensing. — Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes,  Rules  and  Forms.  Second  Edition.  By 
George  John  Talbot,  Esq.,  Barrister-at-Law.  Royal  12mo. 
1905.  10s.  6d. 

"His  method  gives  professional  men  a  gtiide  to  the  legislation  afforded  by 
no  other  book." — Laiv  Journal. 

"The  distinctive  feature  of  it  is  that  the  exposition  of  the  law  is  arranged  in 
the  form  of  a  code." — Law  Quarlerhj  lieciew. 
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LIGHT. —  Tide  "Easements." 

LIGHT  RAIL.\M  AY  So— Vide  "  Tram-ways." 

LOCAL  AND  tVlOMSCHPAL  GOVERMMEMT.-Bazal. 
getteand  Humphreys'  Law  relatingto  County  Councils.— Third 
Edition.     By  Geoege  Humpheeys,  Esq.     Royal  8vo.     1889.     7s.  6d. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Ey  C.  Noeman  Bazalgette  and  G.  Humpheeys, 
Esqrs.,  Barristers- at-Law.     Sup.  royal  8vo.     1888.  31.  3s. 

Humphreys.— r«(^e  "  Parish  Law." 

LONDON  BUILDING  ACTS.-Cohen's  London  Building 
Acts,  1 894  to  1 905.  "With  Iniroductions  and  NutcP,  and  the  Bye- 
Laws,  Regulations  and  Staudiug  Orders  of  the  Council,  &c.,  &c.  By 
E.  ArakieCohex,  Esq.,  Barrister-at-Law.  Royal  8to.  1906.  26s. 
"  Thrsfi  important  statutes  (th"  London  Buraing  Acts)  aie  here  collected  in 
one  useful  vjlunie.  which  includes  the  Act  of  ]H05.  The 'noten  to  the  variom 
s  ctionsHi-e  carefully  writt-n,  and  afford  valuable  assistance  to  the  practitioner. 
Ihe  woik  IS  a  decided  acquisition  to  tbe  lili-rfrv  of  th"  local  government  a  vver 
i,nd  may  be  safe  y  rtcommendei  as  a  guide  to  the  difficulties  of  the  BmlJinK 
Acts." — Law  Times. 

Craies'  London  Building  Act,  1894;  with  Introduction,  Notes, 
and  Index,  and  a  Table  showing  how  the  Eormer  Enactments 
relating  to  Buildings  have  been  dealt  with.— By  W.  F.  Ceaies,  Esq., 
Barrister-at-Law.     Royal  8vo.     1894.  55. 

LONDON  LOCAL  GOVERNMENT,  —  Hunt's  London 
Local  Government.  The  Law  relating  to  the  London  County 
Council,  the  Vestries  and  District  Boards  elected  under  the  MetropoKa 
Management  Acts,  and  other  Local  Authorities.  By  John  Hunt, 
Esq.,  Barrister-at-Law.     2  vols.     Royal  8vo.     1S97.  3/.  3s. 

LUNACV.  — Heywood   and    Massey's    Lunacy   Practice. —  By 

Aethue  Heywood  and  Aenold  Massey,  Esqrs.,  Solicitors.     Second 

Edition.     By  the  Authors,  with  the  assii-tance  of  Chaelzs  Gaenett, 

Esq.,  Barristcr-at-Law.     Demy  8vo.     1905.  9^. 

_  "A  clear  and  able  handbook.  .  .  .  A  feature  of  the  work  are  the  precedents 
given,  which  have  nearly  all  stood  the  test  of  actual  practice."— iaw  Times. 

MAGISTRATES'    PRACTICE   ar.cl    P,/1AGISTE1RIAL 
'',—  Vide  "Justice  of  the  Peace." 


MARINE   INSURANCE.- Hcfe  "Insurance." 

MARITIME  DECSSEONS. -Douglas'  Maritime  Law  Deci- 
sions,— Compiled  by  Roet.  R.  Douglas.    Demy  8vo.     1888.      Is.  Qd. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Oiivee  E.  Bodington,  Esq.,  Ban-ister-at- 
Law,  Licencie  en  Droit  de  la  Faculte  de  Paris.   Roy.  8vo.   lS9o.   1/.  1^. 

MARRIED  ^A/OMEN'S  PROPERTV.-Lush's  Married 
Women's  Rights  and  Liabilities  in  relation  to  Contracts,  Torts, 
and  Trusts.  By  Montague  Lush,  Esq.,  Barrister-at-Law,  Author 
of  "  The  Law  of  Husband  and  "Wife."     Royal  12mo.     1887.  5s. 

All  standard  Law  TTorks  are  kept  in  Sice?:,  i>t  law  calf  and  olhei-  bindings. 


•  * 


24  ST£\^NS  Al^D  SONS,  LIMITED, 

MEDICAL  PARTNERSHIPS.  — Barnard  and  Stocker's 
Medical  Partnerships,  Transfers,  and  Assistantships.— By 
William  Baenard,  Esq.,  Barrister-at-Law,  and  G. Beeteam  Stockee, 
Esq.,  Manag-ing  Director  of  the  Scholastic,  Clerical  and  Medical 
Association  (Limited).     Demy  8vo.     1895.  10s,  6d. 

MERCANTILE  L^^W.— Smith's  Compendium  of  Mercantile 

Law, — Eleventh    Edition.      By   Edwaed   Louis   de   Haet,    M.A., 

LL.B.,  and  Ralph  Ilifp  Simet,   B.A.,  Esqrs.,  Barristers-at-Law. 

2  vols.     Eoyal  Svo.     1905.  21.  2s. 

"  Of  the  greatest  value  to  the  mercantile  lawyer." — Law  Times. 

"  One  of  the  most  scientific  treatises  e.xtant  on  mercantile  law." — Sol.  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 

Law. — With  Notes.      By  0.  D.  Tudoe,  Esq.,    Barrister-at-Law. 

Third  Edition.     Royal  Svo.     1884.  21.  2s. 

EVIERCHANDISE  IVIARKS  ACT.  —  Payn's  Merchandise 
Marks  Act,  1887, — By  H.  Payn,  Barrister-at-Law,  Royal  12mo. 
1888.  3s.  6d. 

MINES  AND  MBNINCS.-Cockburn.— T-^/^e'-Coal." 
MORALS  AND  LEGISLATION.  — Bentham's  Introduction 
to  the  Principles  of  Morals  and   Legislation. — By  Jeeemt  Ben- 
THAM,  M. A.,  Bencher  of  Lincoln's  Inn.     Crown  8vo.     1879.      6s.  6d. 
MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage,— By  W.F.  Beddoes,  Esq.,  Barrister-at-Law,   Svo.  1893.   10*. 

"  A  reliable  and  useful  little  manual."  — 7^" !<-•  Studi'nts'  Jonrnnl. 
"  We  can  cordinlly  reconiuiend  this  work  to  a  practitioner  who  likes  to  have 
small  compact  books  at  hand  on  all  subjects." — Law  Notes. 

Coote's  Treatise  on  the  Law  of  Mortgages. — By  the  late  Richaed 
Holmes  Coote,  Esq.,  Barrister-at-Law.  Seventh  Edition,  By 
Sydney  Edwaed  Williams,  Esq.,  Barrister-at-Law,  Author  of 
"The  Law  relating  to  Legal  Representatives,"  "The  Law  of 
Account,"  &c.     2  vols.     Royal  Svo.     1904.  3^.  3s. 

"The  work  is  very  complete,  and  as  a  standard  book  is  one  to  which  the 
lawyer  may  turn  for  almost  any  point  he  needs  in  connection  with  its  subject." — 
Law  f!tiide»ls'  Jotimnl. 

"It  is  essentially  a  practilionei's  book,  and  we  pronounce  it  'one  of  the 
best.'  " — Laiv  Xotcs. 

MOTOR  CARS. — Bonner  and  Farrant's  Law  of  Motor  Cars, 

Hackney  and  other  Carriages. — An  Epitome  of  the  Law,  Statutes, 

and  Regulations.     Second  Edition,     By  Gr.  A.  Bonnee  and  H,  G. 

Eaeeant,  Esqrs.,  Barristers-at-Law.     Demy  Svo.     1904.        12s.  Gd. 

"  Carefully  revised  and  brought  up  to  date." — Law  Times. 

NAVY.  — Manual  of  Naval  Law  and  Court  Martial  Procedure; 

in  which  is  embodied  Thring's  Criminal  Law  of  the  Navy,  together 
with  the  Naval  Discipline  Act  and  an  Appendix  of  Practical 
Forms. — By  J.  E.  R,  Stephens,  Esq.,  Barrister-at-Law,  C,  E. 
Giffoed,  Esq.,  C.B.,  Fleet  Paymaster,  Royal  Navy,  and  F. 
IIaeeison  Smith,  Esq.,  StaflE  Paymaster,  Royal  Navy.  Demy  Svo. 
1901,  15s. 

"Well  written,  excellently  arranged,  and  fully  comprehensive."— Zaw  Journal. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 

Second  Edition,     By  Hoeack  Smith,  Esq,     Svo.     1884,  12s.  &d. 
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N!SI  PRDUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius.— Seventeenth  Edition.  ByMAUEiCB 

Powell,  Esq.,  Barrister-at-Law.     2  vols.    Demy  8vo.     1900.    21.  2s. 

"  Continues  to  be  a  vast  and  closely  packed  storehouse  of  infonnatioii  on 
practice  at  Nisi  l^ius." — Law  Journal. 

"  Invaluable  to  a  Nisi  Prius  practitioner." — Law  Quarterly  Review. 

NORTHERN  NEGER2A  LAV/S.  —  Gollan's  Northern 
Nigeria  Law.     lioyalSvo.     lOOo.  2;.  2*. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — With  a  full  collection  of  Precedents.  Sixth 
Edition.  By  James  Ceanstoun,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1901.  \l.  5s. 

"  The  book  is  an  eminently  practical  one,  and  contains  a  very  complete 
collection  of  nolaiial  precedeiils.  The  eiii'or  is  to  be  congratulated,  upon  the 
execution  of  a  very  thorough  piece  of  work." — Law  Journal. 

OATHS.  — Stringer's  Oaths  and  Affirmations  in  Great  Britain 
and  Ireland  ;  being  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
Feancis  a.  Steinoee,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  "Annual  Practice."  Second  Edition. 
Crown  8vo.     1893.  4«. 

"  Indispensable  to  all  commissioners." — Solicitors'  Journal. 

ORANGE    niVER.— The  Statute  Law  of  the  Orange   River 

Colony.  — Translated.     Royal  8vo.      1901.  21?.  2s. 

OTTOMAM  CSVIL  LA\^.—Grigsby's  Medjelle,  or  Ottoman 
Civil  Law. — Translated  into  English.  By  W.  E.  Geiosby,  LL.D., 
Esq.,  Barrister-at-Law.     Demy  8vo.     1895.  1/.  Is. 

PARISH  LAW.  — Humphreys'  Parish  Councils.— The Lawrelat- 
iiig  to  Parish  Councils,  being  tiie  Local  Government  Act,  1894  ;  with 
an  Appendix  of  Statutes,  together  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  Edition.  By  Geoeqe  Humpheeys,  Esq., 
Barrister-at-Law.     Royal  8vo.     1895.  10*. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
Civil  and  Ecclesiastical  Government  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  By  W.  H.  Macnamaea,  Esq.,  Assistant 
Master  of  the  Supreme  Court,  Registrar  of  the  Court  constituted 
under  the  Benefices  Act,  1898.     Demy  8vo.     1899.  II. 

"  Of  ^eat  service  both  to  lawyers  and  to  parochial  officers." — Solicitors'  Jour. 

PARTNERSHEP.— Pollock's  Digest  of  the  Law  of  Partnership. 
Eighth  Edition.     With  an  Appendix  of  Forms.     By  Sir  Feedeeick 
Pollock,  Bart.,  Barristar-at-Law,  Author  of  "Principles  of  Con- 
tract," "The  Law  of  Torts,"  &c.    Domy8vo.     1905.  10s. 
"  Practitioners  and  students  alike  will  weLome  a  new  edition  of  this  work." 

— Law  Jour/i((l. 

"  Of  the  execution  of  the  work  we  can  speak  in  terms  of  the  highest  praise. 
The  language  is  simple,  concise,  and  clear." — L'lw  Magazine. 

"Praiseworthy  in  design,  scholarly  and  complete  in  execution." — Sat.  Review. 
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PATENTS.— Edmunds  on  Patents. — The  Law  and  Practice  of 
Letters  Patent  for  Inventions.  By  Lewis  Edmunds,  Esq.,  K..C. 
Second  Edition.  By  T.  M.  Stevens,  Esq.,  Barrister- at-Law.  Roy. 
8vo.     1897.  1/.  12«. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  Lewis 
Edmunds,  Esq.,  K.C.,  D.Sc,  LL.B.     Imp.  8vo.     1895.    Net,  2s.  &d. 

Johnson's  Patentees'  Manual.  —  A  Treatise  on  the  Law  and 
Practice  of  Patents  for  Inventions.  Sixth  Edition.  By  James  John- 
BON,  Esq.,  Barrister-at-Law  ;  and  J.  Henet  Johnson,  Solicitor  and 
Patent  Agent.     Demy  8vo.     1890.  \Qs.&d. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Crown  8vo.     1900.  Net,  2s.  &d. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.  By 
RoBEET  MoERis,  Esq.,  Barrister-at-Law.    Royal  8vo.    1887.      11.  5s. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries. — By 
Wm.  p.  Thompson.    Thirteenth  Edition.     12mo.    1905.    Net,  2s.  6d. 

Thompson's  Handbook  of  British  Patent  Law.  Thirteenth  Edition. 
r2mo.     1905.  Net,  6d. 

PAV/NBROECHNG.— Attenborough's  Law  of  Pawnbroking, 
with  the  Pavvtibrokers  Act,  1872,  and  the  Factors  Act,  1889, 
and  Notes  thereon.  By  ChaelesL.  Attknboeouqh,  Esq.,  Barrister- 
f-«t-Law.     Post  8vo.     1897.  Net,  3*. 

PLEADING. —  Bullen  and  Leake's  Precedents  of  Pleadings  in 
Actions  in  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  with  Notes.  Sixth  Edition.  By  Cyeil  Dodd,  Esq.,  K.C., 
and  T.  "VVillks  Chitty,  Esq.,  Barrister-at-Law,  a  Master  of  the 
Supreme  Court.     Royal  8vo.     1905.  II.  18s. 

"  The  standard  work  on  modem  pleading." — Law  Journal. 

Odgers'  Principles  of  Pleading  and  Practice  in  Civil  Actions  in 

the    High    Court    of  Justice.— Sixth   Edition.      By   "W.    Blake 

Odgees,  LL.D.,  K.C,  Recorder  of  Plymouth,  Author  of  "A  Digest 

of  the  Law  of  Libel  and  Slander."     Demy  8vo.     1906.  12s.  6d. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  pruidance 
in  our  modern  system  ot  pleading  cannot  do  better  than  possess  himself  of 
Mr.  Odgers'  book." — Law  Journal. 

"An  invaluable  book." — Loiv  Xotes. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning. — With 

Chemical  Introductions  and  Notes.  By  G.  Latham  Bkowne,  Esq., 
Barrister-at-Law,  andC.  G.  Stewart,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &c.     Demy  8vo.     1883.         12j.  6d. 

POLICIES. —  Farrer. —  Vide  "Vendors  and  Purchasirs." 

POVJERS.  — Farwell  on  Powers. — A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Geoege  Fakwell,  Esq.,  Q.C.  (now  a  Justice 
of  the  High  Court),  assisted  by  W.  R.  Sheldon,  Esq.,  Barrister- 
at-Law.     Royal  8vo.     1893.  1^.  5«. 
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PRINCIPAL  AND  AGENT.— Wright's  Law  of  Principal  and 

Agent.    By  E.  Blackwood  Weight,  Esq.,  Barrister-at- Law.    Second 

Edition.     Demy  8vo.     1901.  18.$. 

"Clearly  arranged  and  clearly  written." — Lav  TimKn. 

"May  with  confidence  be  reconmieniied  to  all  legal  practitioners  as  an  accu- 
rate and  handv  text  book  on  the  siibiects  comprised  m  it." — Solicitors'  Journal. 
"An  excellent  book."— Xn?^  QuartKrhj  lleoitw. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law:  A 

(Synopsis  of  all  the  Appeals  decided  by  the  Judicial  Coiinnittee  (includ- 
ing Indian  Appeals)  from  1876  to  1 89 1 .  Together  with  a  precis  of  the 
Cases  from  the  Supreme  Court  of  Canada.  By  George  Wheelee, 
Esq.,  Barrister -at -Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.     Royal  8vo.     1893.  \l.  \U.  &d. 

PRIZE  CASES.— Reports  of  Prize  Cases  determined  in  the 
High  Court  of  Admiralty,  before  the  Lords  Commissioners 
of  Appeals  in  Prize  Causes,  and  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  Irom  1745  to  T  859. —Edited  by 
E.  S.  Roscoe,  Esq.,  Barrister- at-Law  and  Admiralty  Registrar. 
2  Vols.     Royal  8vo.     1905.  Net,  21.  10.?. 

"  Mr.  Bo^coe  has  evidently  edited  these  vohimes  with  much  care,  and  every 
student  of  mttrnational  Uw,  here  and  elsewhere,  will  be  grateiul  to  him." — 
The  Times. 

"We  gladly  acknowledge  the  excellent  judgment  with  which  Mr.  Ttoscoe- 
has  performed  his  task.  The  English  Prize  (  ases  will  be  a  boon  to  the  .student 
(if  international  law,  and  in  times  of  naval  warfare  to  the  practitioner." — Law 
Journtil. 

PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non- 
Contentious),  (Ireland). — By  Howaed  A.  Nelson,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1901.  Us.  6d. 

Powles  and  Oakley  on  Probate.— Fourth  Edition.  Parti.  THE 
LAW.  By  L.  D.  Powles,  Esq.,  Barrister-at-Law,  District  Probate 
Registrar  for  Norwich.  Part  II.  THE  PRACTICE.  Conteutious- 
Practi(;e.  By  "VV.  M.  F.  Wateeton,  Esq.,  Barrister-at-Law,  of  th& 
Probate  Registry,  Somerset  Hou-e.  Non-Contentious  Practice.  By 
E.  LovELL  Mansbeidge,  Esq.,  of  the  Probate  Registry,  Somerset 
House.     Demy  8vo.     1906.  {Aearli/  readi/.)     11.  10s. 

PROPERTY.— «Se«  also  "  Real  Property." 

Raleigh's  Outline  of  the  Law  of  Property. — DemySvo.    1890.  Is.&d. 

Strahan's  General  View  of  the  Law  of  Property.— Fourth  Edition. 
By  J.  A.  Steahan,  assisted  by  J.  Sinclaie  Baxtee,  Esqi>.,  Barris- 
ters-at-Law.     Demy  8vo.     1905.  12*.  &d. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  is  contained  in  this  book." — Snlicitirs'  Jnurnnl. 
"  We  know  of  no  better  book  for  the  clas.s-roum." — Law  Times. 

PUBLIC  IWEETJNGS.— Chambers'  Handbook  for  Public 
Meetings.  —  Second  Edition.  By  Geoeqk  F.  Cuambees,  Esq., 
Barrister-at-Law.     Demy  8vo.     18SS.  Net,  2s.  6d. 

QUARTER  SE.SSiCNS.— See  also  "Criminal  Law." 

Pritchard's  Quarter  Sessions. — The  .Juris lietion.  Practice,  and 
Proredure  of  the  Quarter  Sessions  in  Judicial  Matters,  Criminal, 
Civil,  and  Appellate.  Second  Edition.  By  Joseph  B.  l\rATTnKW3 
and  V.  Geaham  Milwaed,  Esqrs.,Barristers-at-Law.  Demv  8vo. 
1904.  11.  lis.  6d. 

"  A  most  useful  and  comprehensive  guide  to  Quarter  Sessions  practice." — 
Law  Journal. 

*^*  All  standard  Law  Works  ai-e  kept  in  Stock,  in  law  calf  and  other  bindings. 
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RAILIAAAY  RATES.— Darlington's  Railway  Rates  and  the 
Carriage  of  Merchandise  by  Railway, — ByH.  R.  Dablington, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1893.  II.  5s. 

RAIL'^A/ AYS. —  Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfotje 
Beowne,  Esq.,  one  of  His  Majesty's  Counsel,  and  Feaitk  Balfgue 
Beowne,  Esq.,  Barrister-at-Law.     Royal  Svo.     1899.  21.  2s. 

"  Contains  in  a  very  concise  form  the  whole  law  of  railways." — TVie  Timex. 

"  It  IS  difficult  to  find  in  this  work  any  subject  in  connection  with  railways 
which  IS  not  dealt  with." — Lnw  I'imes. 

"  Practitioners  who  require  a  compiehensive  treatise  on  railway  law  will  find  it 
indi.¥pen.sable." — Law  Journal. 

Disney's  Law  of  Carriage  by  Railway. — By  Hkney  W.  Disney, 
Esq.,  Bariis'er-at-Law.     Demy  8vo.     1905.  7s.  6d. 

"  Contains  ranch  useful  information,  and  can  be  cordially  recommended  to 
the  lawyer." — Lnw  Times. 

•*  Veiy  )ntere!^ting•  and  u-eful." — 'olici tors'  Journal. 

Powell's  Relaiion  of  Property  to  Tube   Railways. — By  Matjeicb 

Powell,  Etq.,  Barrister-at-Law.     Demy  Svo.     1903.         Net  Is.  6d. 

RATES    AND    RATBMG. —  Castle's    Law  and    Practice  of 

Rating.— Fourth  Edition.     By  Edwaed  James  Castlb,  Esq.,  one 

of  His  Majesty's  Counsel,  &c.     Royal  8vo.     1903.  \l.  bs. 

"A  compendious  treatise,  which  has  earned  the  g'oodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy."  —  Lnn)   J'niina. 

Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries. — For  the  use  of 
Colliery  Owners,  Viewers  and  Inspectors.  By  11.  B.  Hans 
Hamilton  and  Ueguhaet  A.  Foebes,  E.-iqrs.,  Barristers- at-Law. 
Demy  Svo.     1902.  N'et,  17s.  6d. 

"An  eminently  practical  work." — Law  Times. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes,  com- 
prising, among  others,  the  Statutes  relating  to  Prescription,  Limita- 
tion of  Actions,  Married  Women's  Property,  Payment  of  Debts  out 
of  Real  E-itate,  Wills,  Jud^rments,  Conveyancing,  Settled  Land, 
Partition,  Trustees.  Being  a  Tenth  Edition  of  Shelford's  Real  Property 
Statutes.  By  T.  H.  Caeson,  Esq.,  K.C.,  and  H.  B.  Bompas,  Esq., 
Barrister-at-Law.     Royal  Svo.     1902.  1^.  15s. 

"  Absolutely  indispensable  to  conveyancing  and  equity  lawyers." 

De  Viiiier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  Svo.     1901.  3s.  6d. 

Digby's  History  of  the  Law  of  Real  Property.  Fifth  Edition. 
Demy  Svo.     1S97.  12*.  6d. 

Lightwood's  Treatise  on  Possession  of  Land  :  with  a  chapter  on 
the  Real  Property  Limitation  Acts,  1S33  and  1874. — By  John  M. 
LiGHTWOOD,  Enq.,  Barrister-at-Law.     Demy  Svo.     1894.  1.5.«. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  Richaed  C.  Maclauein,  Esq.,  of  Lincoln's  Inn. 
Demy  Svo.     1901.  lOs.  6d. 
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REAL  pnOPCRTV— continued. 

Sheltord  b  Real  Property  Statutes.— Tts^e  "  Carson." 
Smith's  Real  and  Personal  Property.— A  CompeudLum  of  the  Law 
of  Real  aud  Tersonal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  Sixth  Edition. 
By  the  Author  aud  J.  Teustbasi,  LL.M.,  Barrister-at-Law.  2  vols. 
Demy  8vo.     1884.  2/.  2s. 

>'  A  book  which  he  (the  student)  may  read  over  and  over  again  with  profit  andl 
pleasure." — Law  Times. 
Strahan, —  I'ide  "  Property.'' 
REGIIST72AT3CM.— Rogers.— ri<fe  "Elections." 

Fox  and  Smith's  Registration  Cases.     (1886—1895  )     Royal  Svo. 

C^lf,  ri-'t,  -11.  10.?, 
Smith's  (C.  Lacey)  Registration  Cases.     (1895-1905  )     Royal  8vo-. 

REPORTS.  — T''Vi^e  "English  Reports." 

REQU3SITiIOkJS     ON     TITLE.  —  Dickins.— Fitfe  "Convey- 


ancmt 


REVERiSJOIMS.  — Farrer.— Fi^e  "Vendors  and  Purchasers." 
RJVERS  POILlLUTaON.— Haworth's  Rivers  Pollution.— The 
Statute  Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollu- 
tion Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Riding  of  Yorkshire  and  the  County  of  Lancaster. 
By  Charles  Joseph  Hawoeth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).     Royal  12mo.     1897.  65. 

ROMAM  LA\^.— Abdy  and  Walker's  Institutes  of  Justinian^ 
Translated,  with  Notes,  by  J.  T.  Abdy,  LL.D.,  and  the  late  Beyan 
Walkee,  M.A.,  LL.D.     Crown  8vo.     1876.  16«. 

Abdyand  Walker's  Commentaries  of  Gaius  and  Rules  of  Ulpian. 
With  a  Translation  and  Notes,  by  J.  T.  Ajsdy,  LL.D.,  late  Regius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Beyan  Walkee,  M.A.,  LL.D.  New  Edition  by  Beyan  Walkee. 
Crown  Svo.     1885.  16*. 

Barham's  Students'  Text-Book  of  Roman  Law.— By  C.  Nicolas 

BARHiM,  Esq.,  Barrister-at-Law.     Demy  12mo.     1903.     Net,  2s.  6d. 

"  A  co'ilection  of  notes,  clearlv  anil  simply  expressed,  upon  the  principal  topics 

of  Roman  Law  as  they  are  stated   in  the  lu-iritutes  of   Gaim   and  .Justinian. 

Neatly  arranged,  and  forma  a  complete  outline  of  the  subject."— Law  ^oles. 

Goodwin's  XII.  Tables.— By  Fekdbeick  GtOODwin,  LL.D.  London. 
Royal  12mo.     1886.  3«.  6d. 

Greene's  Outlines  of  Roman  Law.— Consisting  chiefly  of  an. 
Analysis  and  Summary  of  the  Institutes.  For  the  use  of  Students. 
By  T.  Whitcombe  Geeknk,  Barrister-at-Law.  Fourth  Edition. 
Foolscap  8vo.     1884.  "*•  6<i. 

Grueber's  Lex  Aqu ilia.— The  Roman  Law  of  Damage  to  Property: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (ix.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
JurlBCivilis.  ByEEWiNGEuasEE,  Dr.  Jur.,  M.A.  Svo.  1886.  lOs.  6d. 

%•  All  standard  Law  Works  are  kept  in  Stock,  in  late  calf  and  other  bindings. 
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ROIVSAN   LA\A7 — continued. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  6», . 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.— Demy  8vo.     1881.  14s.. 

Holland's  Gentilis  Alberici,  I. CD.,  I.C.P.R^  de  Jure  Belli 
Libri  Tres.— Edidit  T.  E.  Holland,  LCD.  SmaU  4to.,  haK- 
morocco.  1?.  1». 

Monro's  Digest  of  Justinian. — Translated.  By  C  H.  Moneo,  M.A. 
Vol.  I.     Royal  8vo.     1904.  Net,  Us. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C  H.  MoNiio,  M.A.     Crown  Svo.     1898.  '  6s. 

Monro's  Digest  XIX.  2,  Locati  Conducti.  Translated,  with  Notes, 
by  C  H.  Monro,  M.A.     Crown  Svo.     1891.  5s. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C  H.  Monro,  M.A.     Crown  Svo.     1893.  5s. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  C  H.  Monro,  M.A.      Crown  Svo.     1900.     5s. 

Moyle's  Imperatoris  Justinian!  Institutionum  Libri  Quattuor. — 
Fourth  Edition.     Demy  Svo.     1903.  16s. 

Moyle's  Institutes  of  Justinian.  Translated  into  English. — Fourth 
Edition.     Demy  Svo.     1906.  6s. 

Poste's  Elements  of  Roman  Law. — By  Gaius.  With  a  Translation 
and  Commentary.     Fourth  Edition.     Demy  Svo.     1904.       li'et,  16*. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.     By  H.  J.  Roby,  M.A.     Demy  Svo.     1886.     9s. 

Roby's  Justinian's  Digest. — Lib.  VII.,  Tit.  I.     De  Usufructu,  with 

a  Legal  and  Philological   Commentary.      By  H.  J.  Roby,  M.A. 

Demy  Svo.     18S4.  9s. 

Or  the  Two  Parts  complete  in  One  Volume.     Demy  Svo.  18s. 

Roby's  Roman  Private  Law  in  the  Times  of  Cicero  and  of  the 
Antonines.— ByH.J.RoBT,M.A.  2vol8.  DemySvo.   1902.   Xet,ZOs. 

Sohm's  Institutes  of  Roman  Law. — Second  Edition.  Demy  Svo. 
1901.  ISs. 

Walker's  Selected  Titles  from  Justinian's  Digest. — Annotated  by 
the  late  Beyan  Wat.kkb,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  xvn.  I.  Crown  Svo.    1879.  5s. 

Part  III.    De   Condictionibus.      Digest    xn.    1    and    4 — 7,   and 

Digest  xiii.  1—3.     Crown  Svo.     1881.  6s. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Beyan  Walkee,  M.A.,  LL.D.  Crown 
Svo.     1877.  6s. 

Whewell's  Grotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 
beyrac  and  others  ;  accompanied  by  an  abridged  Translation  of  the 
Text,  by  W.  Whewbll,  D.D.     3  vols.     Demy  Svo.     1853.  12s. 
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RULING  CASES.— Campbell's  Ruling  Cases.— Arranged,  An- 
notated, and  Edited  by  Robeet  Campbell,  of  Lincoln's  Iiin,  Enq., 
Barrister- at- Law,  Advocate  of  the  Scotch  Bar,  assisted  by  other 
Members  of  the  Bar.  With  American  Notes  by  Ievino  Beowne, 
formerly  Editor  of  the  American  Reports,  and  the  Hon.  Leonaed  A. 
Jones,  A.B.,  LL.B.  (Harv.).  Royal  8vo.  1894-1902.  Halfvelhm, 
giU  top.     Complete  in  XXVI.  Volumes.     Price  for  the  set,  net,  2bL 

%*  The  Volumes  sold  separately,  net,  each  II.  5s. 

I. — Abandonment— Action. 

II.— Action —Amendment. 

III.— Ancient  Light— Banker. 

IV.— Bankruptcy— Bill  of  Lading. 

v.— Bill  of  Sale— Conflict  of  Laws. 

VI.— Contract. 
VII. — Conversion — Counsel. 
VIII.— Criminal  Law— Deed. 


IX.— Defamation  —  Dramatic  and 
Musical  Copyright. 

X. — Easement—  Estate. 

XI. — Estoppel  — Execution. 
XII. — Executor — Indemnity. 
XIII. — Infant— Insurance. 


XIV. — Insurance— Interpretation. 

XV. — Judge— Landlord  and  Tenant. 

XVI. — Larceny — Mandate. 
XVII.— Manorial  Right— Mistake. 
XVIII. — Mortgage— Negligence. 

XIX.— Negliger\ce— Partnership, 

XX.— Patpnt. 

XXI.— Payment— Purchase  for  Value 

without  Notice. 
XXII.— Quo  Warranto — Release. 
XXIII.— Relief— Sea. 
XXIV. — Search  Warrant — Telegraph. 

XXV.— Tenant-Wills. 
XXVI.— Table  of  Cases;  Index. 


THIS  SERIES  PRESENTS— 

The  best  Eiifrli^h  Decisions  (in  full). 

From  the  earlier  Reports  to  the  present  time. 

Grouped  under  topics  alphabetically  arranged. 

UNDER  EACH  TOPIC  IS  GIVEN- 

A  "  Rule  "  of  law  deduced  from  the  cases ; 
The  early  or  "  leadinsr  "  case  (in  full) ; 
English  notes  abstracting  collateral  cases  ; 
American  notes. 

THE  OBJECT  OF  THE  SERIES  IS— 

To  state  legal  principles  clearly, 

Througli  cases  of  accepted  authority, 
With  sufidoient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 

EXTEACTS  FEOM  PeESS  NoTICES. 

"A  Cyclopsedia  of  law  ....  most  ably  pxpcuted,  learned,  acriirnte.  clear, 
concise ;  but  perhaps  its  chief  merit  is  that  it  inipiesi^e^  on  us  what  the  practising 
English  lawyer  is  too  apt  to  forget- that  English  law  really  is  a  body  of  prin- 
ciples."—r/if  IJ,-ilish  RevifU-. 

"  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the 
most  generally  useful  legal  works  which  the  present  century  has  produced."— 
Literature. 

"  A  perfect  storehouse  of  the  principles  established  and  illustrated  by  our 
case  law  and  that  of  the  United  States."— /.aw  Times. 

"  The  general  sclieme  appears  to  be  excellent,  nnd  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute, 
for  the  present,  tlie  high-water  mark  of  the  science  of  book-making."— A?/.  Hev. 

"  A  work  of  unusual  value  and  interest.  .  .  .  Each  leading  case  or  "roup 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  rule  which  thev  are  quoted 
as  establishing,  'the  work  is  happy  in  conception,  and  this  first  volume  shows 
that  it  will  be  adequately  and  succel^sfully  carried  out."— Solicitnr.i'  Journal. 

"The  English  Ruling  Cases  seem  generally  to  have  been  well  and  carefully 
chosen,  and  a  great  amount  of  work  has  been  expended.  ,  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes."— iaw  Quarterly  Review. 

'•  The  Series  has  been  mainteined  at  a  high  level  of  excellence." 

The  Times. 
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SALES.— Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the 
Contract  of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merchandise.  By  Lord  Blackbuen.  2nd  Edit. 
By  J.  C.  Geaham,  Esq.,  Barrister-at-Law.  Royal  8vo.   1885.     II.  Is. 

SALVAGE. — Kennedy's  Treatise  on  the  Law  of  Civil  Salvage. 
— By  William  R.  Kennedy,  Esq.,  Q.C.  (now  a  Justice  of  the  High 
Court).     Royal  8vo.     1891.  12«. 

SHERIFF  LA^^.  — Mather's  Compendium  of  Sheriff  and  Exe- 
cution Law.  Second  Edition.  By  Philip  E.  Mathee,  Solicitor  and 
Notary,  formerly  Under-Sheriff  of  Newcastle-on-Tyne.  Royal  8vo. 
1903.  11.  10s. 

"  We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  -who 
may  till  the  positions  of  high  sheriff  and  under-sheriff  from  this  time  forth.  The 
■whole  of  the  legal  profession  will  derive  great  advantage  from  having  this 
volume  to  consult." — Laiv  Time..'!. 

"  The  subject  is  one  of  great  practical  importance,  and  this  edition  will  be 
most  valuable  in  the  office  of  sheriffs  and  solicitors." — Law  Journal. 

SHIPPING.— Carver,— Vide  "  Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty^ 
and  Insurance  Law,  down  to  the  end  of  1897. — By  Reginald 
G.  Maesden,  Esq.,  Barrister-at-Law,  Author  of  "The  Law  of 
Collisions  at  Sea."     Royal  8vo.     1899.  11.  lO*. 

Pulling's    Merchant    Shipping    Act,  1894. — With   Introduction, 
Notes,  and  ludex.      By  Alexandeb   Pulling,  Esq.,  Barrister-at- 
Law.     Royal  8vo.     1894.  Ket,  6«. 
Pulling's  Shipping  Code;  being  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60).      With  Introduction,  Notes,  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index. — By  Alexandeb  Pulling,  Esq., 
Barrister-at-Law.     Royal  8vo.     1894.                                   Net,  7s.  6d. 
Temperley's    Merchant    Shipping   Act,  1894   (57  &   58  Vict, 
c.  60).     With  an  Introduction  ;  Notes,  including  all  Cases  decided 
under  the  former  enactments  consolidated  in  this  Act ;  a  Comparative 
Table  of  Sections  of  the  Former  and  Present  Acts  ;  an  Appendix  of 
Rules,  Regulations,  Forms,  etc.,  and  a  Copious  Index. — By  Robeet 
Tempeeley,  Esq.,  Barrister-at-Law.     Royal  8vo.     1895.  II.  5s. 
SLANDER.— Odgers.—  rifl'e  "Libel  and  Slander." 
SOLBCETORS.  —  Cordery's   Law  relating  to  Solicitors  of  the> 
Supreme  Court  of  Judicature.     With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  SoUcitors,  and  the  Right  to  Admission  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.     Third  Edition.     By 
A.  CoEDEEY,  Esq.,  Barrister-at-Law.     Demy  8vo.     1899.          11.  Is. 

"  The  leading  aiithority  on  the  law  relatinir  to  solicitors." — Law  Journal. 
"A  complete  compendium  of  the  law." — Law  Times, 

SPECIFIC     PERFORIVIAMCE.  — Fry's   Treatise    on    the 

Specific  Performance  of  Contracts.  By  the  Right  Hon.  Sir 
Edwaed  Fey.  Fourth  Edition.  By  W.  D.  Rawlins,  Esq..  K.C. 
Royal  8vo.     1903.  11.  IGs. 

"  Tne  leHdin?  authority  on  it«  eu^iect." — Li^r  Jcinrnnl. 

"  Mr.  liaw  lins  has  acquitud  himself  ol  his  respou.-iible  task  with  signal 
ability." — Law  Tinu.a. 
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STAIVIP  LAWS.  — Highmore's  Stamp  Laws. — Being  the  Stamp 
Acts  of  1891  :  with  the  Acts  amending  and  extending  the  same, 
including  the  Finance  Act,  1902,  together  with  other  Acta  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases  ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Nathaniei 
Joseph  Highmoek,  Assistant -Solicitor  of  the  Inland  Revenue.  Demy 
8vo.     1902.  10*.  6d. 

"  The  recognized  work  on  the  subject." — Law  Quarterly  Ttevtew. 

"  This  edition,  like  the  former  one,  will  be  found  of  the  greatest  use  by 
solicitors,  officers  of  companies,  and  men  of  business." — Law  Journal. 

"A  very  comprehensive  volume,  fulfilling  every  requirement." — Justice  oj 
the  Peace. 

"  Mr.  nighmore's  '  Stamp  Laws'  leaves  nothing  imdone." — The  Civilian, 

STATUTES,  and  vide  «'  Acts  of  Parliament." 
Chitty's  Statutes. — The  Statutes  of  Practical  Utility,  from  the 
earliest  times  to  1894,  with  Supplemental  Volume  to  1901  inclusive. 
Arranged  in  Alphabetical  and  Chronological  Order;  with  Notes  and 
Indexes.  Fifth  Edition.  By  J.  M.  Lelt,  Esq.,  Barrister-at-Law. 
Royal  8vo.    Complete  with  Index.  In  14  Volumes.   1894-1902.   151.  15«. 

*•"  The  Supplementary  Volume,  1895  to  1901.    Consolidated 
with  Index.     May  be  had  separately.  21.  2s. 

"To  those  who  already  possess  'Chitty's  Statutes'  this  new  volume  is 
indispmsable." — Law  Xutes. 

The  Annual  Supplements.   Separately: — 189.'),  5s.    1896, 10«. 

1897,5*.    1898,  7.S.  6<^.    1899,  In.  6d.    1900,  "is.  6d.    1901,  7s.  6rf. 
1902,  7s.  6d.    1903,  7s.  6d.    1904,  7s.  6^.    1905,  7s.  6d. 

"It  is  a  book  which  no  public  library  shoald  be  without." — 

Spectator. 

"A  work  of  permanent  value  to  the  practising  lawyer." — Solicitors* 
Journal. 

"  Indispensable  in  the  library  of  every  lawyer." — Saturday  Review. 

"To  all  concerned  with  the  laws  of  England,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  whilst  to  the  practising 
lawyer  ihey  are  an  absolute  necessity." — Law  Times. 

"The  lawyer's  Bible  is  the  '  Statutes  of  Practical  Utility' — that 
they  are  bis  working  tools,  even  more  than  accredited  text-books  or 
'authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  'Statutes  of  Practical  Utility'  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
The  Times. 

STATUTE  LA\A^.—Wilberforce  on  Statute  Law.  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
WiLBEEFOECB,  Esq.,  a  Master  of  the  Supreme  Court.     1881.         18«, 

•  •  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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STOCK    EXCHANGE.— Schwabe  and    Branson's   Treatise 

on  the  Laws  of  the  Stock  Exchange. — By  Walter  S.  Schwabb 

and   G.  A.  H.  Bkanson,  Esqrs.,  Barristers-at-Law.      Demy    8vo. 

1905.  Us.  6d. 

"Tliis  book  gives  a  c'ear  and  comprehensive  account  of  the  constitution  of 
the  Ldndou  t^tocli  ExohanLre  and  of  the  nature  of  Stock  E-vhanf^e  transaciions, 
as  well  as  of  the  legal  rules  applicable  iu  respect  thereof." — Law  Quarterly  Jleview. 

"Acle:ir  and  practical  account  of  the  method  in  ■which  the  business  of  the 
Btock  Exchange  is  conduutod,and  of  the  law  relatin'^  thereto."— /^aw  Tiiifi. 

"  The  best  guide  we  know  to  the  nature  of  Stock  Exchange  transactions." — 
The  Spectator. 

"  That  the  treatise  will  be  acceptable  to  lawyers  and  laymen  alike  we  h^vo  no 
doubt.    We  have  satisfied  ourselves  that  the  legal  portion  is  a  sound,  and  in  all 
-    respects  satisfactory,  piece  of  work." — Laia  Journal. 

SUCCESSION,— Holdsworth  and  Vickers'  Law  of  Succes- 
sion, Testamentaryand  Intestate.     DemySvo.     1899.         10*.  Gaf. 

SUMIVSARY  CONVHCTIONS.— Paley'sLawand  Practice  of 
Summary  Convictions  under  the  Summary  Jurisdiction  Acts, 
1848 — 1899;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Eighth  Edition.  By  W.  H. 
Macnamaea,  E.sq.,  a  Master  of  the  Supreme  Court,  and  Ralph 
Neville,  Esq.,  Barrister-at-Law.     Demy  8vo.     IfcOt.  11.  5s. 

TAXPAYERS'  CVIURS.— Vide  "House,"  "Income,"  and 
"  Land  Tax." 

THEATRES  AND  IV1USIC  HALLS. -Geary's  Law  of 
Theatres  and  Music  Halls, includmg  Contracts  and  Precedents 
of  Contracts. — By  W.  N.  M.  Gkaey,  J. P.  With  Historical  Introduc- 
tion.    By  JAMBfiWiLLLiMS, Esq.,  Barrister-at-Law.    8vo.     1885.     6». 

TITLE.— Jackson  and  Gosset. —  Hrfe  "  Investigation  of  Title." 

TORTS. — Addison  on  Torts, — A  Treatise  on  the  Law  of  Torts  ;  or 
Wrongs  and  their  Remedies.  Eighth  Edition.  By  Wiixiam  Edwaed 
GoEDON  Esq.,  and  Walter  Hussey  GraFFiins,  Esq.,  Barristers -at- 
Law.     Royal  Svo.      190(5.  11.18s. 

"  As  an  exhaustive  diy'est  of  all  the  cases  which  are  likely  to  be  cited  in 
practice  it  stands  without  a  rival." — Law  Journal. 

"This  valuable  treatise  must  prove  highly  acceptable  to  judges  and  the 
profession." — Law  Times. 

"  An  indispensable  addition  to  every  lawyer's  hbrary." — Laie  Magazine. 

Bigelow's  Law  of  Torts. — By  Melvillk  M.  Biqelow,  Ph.D. 
Harvard.     Second  Edition.     Demy  8vo.     1903.  12s.  6d. 

I  ones'  Principles  of  the  Law  of  Torts. — By  L.  C.  Innss,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  "  A  Digest  of 
the  Law  of  Easements."     Demy  8vo.     1891.  10s.  6d. 

Kenny's  Selection  of  Cases  Illustrative  of  the  English  Law  of 
Torts.— By  C.  S.  Kenny,  LL.D.,  Barrister-at-Law.  Demy  8vo. 
1904.  ^'^■t,  Us.  Gd. 

•jj*  All  standard  Law  TTurks  arel.cpt  in  S/ocIr,  in  late  ca[f  and  other  hiiidiinjs. 
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TORTS— fo«^i;»(«/. 

Pollock's  Law  of  Torts:  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.  Sevcuth  Edition. 
Ey  Sir  Fekdekicz  Pollock,  Bart.,  Barristor-at-Law.  Author  of 
"Principles  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&c.     Demy  8vo.     1904.  H.  5.,, 

"  Concise,  logically  arranged,  and  accurate." — Law  Times. 

"  Inpomparably  the  best  -work  that  has  been  written  on  the  subject."— 
Literature. 

"A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
'Contracts.'  Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mmd  of  the  writer  from  beginning' 
to  end." — Law  Journal. 

Radcliffe  and  Miles'  Cases  Illustrating  the  Principles  of  the 
Law  of  Torts.— By  Fbancis  R.  Y.  Radcliffe,  E.>^q  ,  K.C.,  aud 
J.C.MiLES,  Esq.,  Barrister- at-Law.    DemySvo.    1904.    Xet,l2s.6d. 

TRADE  MARKS.— Sebastian  on  the  Law  of  Trade  Marks  and 

their  Registration,  and  matters  connected  therewith,  including  a 

chapter  on  Goodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 

1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder; 

with  Forms  and  Precedents;  the  Merchandize  Marks  Acts,  1887-94, 

and  other  Statutory  Enactments;  the  Ignited  States  Statutes,  1870-82, 

and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 

States,  1877.     By  Lewis  Boyd  Sebastian,  Esq.,  Barrister-at-Law. 

Fourth  Edition.     By  the  Author  and  Haeey  Baied  HEiraiNO,  Esq., 

Barrister-at-Law.     Royal  8vo.     1899.  1^.  io«. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Law  Journal. 

"It  is  rarely  we  come  across  a  law  book  which  embodies  the  results  of  years 
of  careful  investi^-ation  and  practical  ex/.erience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority.  This  is  what  can  be 
8aid  of  Mr.  Sebastian's  hook."~Soliritnrs'  Journal. 

Sebastian's  Law  of  Trade  Mark  Registration  under  the  Trade 
Marks  Act,  1905.— By  Lewis  Boyd  Sebastian,  Esq.,  Barrister- 
at-Law.     Royal  Svo.     1906.  7^.  q^^ 

'•Mr.  Sebastian  has  written  a  brief,  though  instructive.  Introduction  to  the 
Act  of  ir.('o,  which  lias  consolidated  and  amended  the  law  relating  tj  the  Regis- 
tration of  Trade  Maiks,  aud  his  notes  are  clear  and  adequate." 
c     u       X-        .        r>-  .        ,     «  —Lau- Journal,  Septs.  lOOC. 

Sebastian's   Digest   of  Cases   of    Trade    Mark,    Trade    Name, 

Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 

Kingdom,  India,  the  Colonies,   and  the  United  States  of  America. 

ByLEWis  Boyd  Sebastian, Esq.,  Barrister-at-Law.   8vo.   1879.    11.  U. 

"  Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matters 
connected  with  trade  marks." — Solicitors'  Journal. 

TRADE    UNIONS. —  Assinder's    Legal     Position    of    Trade 

Unions,      By   G.   F.   As^indee,   Esq.,    Barrister-at-Law.      Demy 

12rao.     IfO.i.  Xff,  2s.  6d. 

'!  In  this  little  work  Jfr.  As^inder  has  with  great  clearness  and  ability  sketched 

the  legal  position  of  trade  unions." — l^aw  Journal. 

Draper's  Trade  Unions  and  the  Law.— By  Waewick  H.  Deapeh, 
E.^q,  Barrister-at-Law.     DemySvo.     1906.  Xct,Qd. 

Pennant's  Trade  Unions  and  the  Law.— By  D.  F.  Pen.vaxt,  Esq., 

Barrister-at-Law.     Royal  l-_'m>.     19.'5.  5.,. 

♦,•  A  I  standard  Law  Works  are  kept  in  S:ock,  in  law  caif  and  other  l,nii)ir,x. 
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TRASVIV^ AYS. —Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rJ  Edition  of  Sutton's  "  Tramway  Acts 
of  the  United  Kingdom  ") :  comprising  the  Statutes  relating  to  Tram- 
ways and  Light  Railways  in  England  and  Scotland,  with  full 
Notes  ;  the  Tramways  and  Light  Railwiiys  Rules  ;  the  Regulations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade ;  the 
Standing  Orders  of  Parliament ;  the  General  Orders  under  the 
Piivate  Legislation  Procedure  (Scotland)  Act,  1899  ;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  Geoeqb  S.  RoBKnTSOx, 
M.A.,  Esq.,  Barrister-at-Law.     Royal  8vo.     1903.  1/.  5*. 

"  A  vpry  complete  ■work.  .  .  .  The  main  Acts  are  nnnotateil  vith  care,  and, 
80  far  as  we  ran  judge,  with  accuracy.  .  .  .  Ihe  Look  is  wtU  indexed." — 
Solicitors'  Journal. 

TRA^3SVAAL. — The  Statute  Law  of  the  Transvaal.  Translated. 

Royal  Svo.     1901.  21.  2s. 

Transvaal  Proclamations,  KOO— 1902.  Revised.    1904.  Svo.    1^.  5?. 

TRUSTEES  (Corporate). — Allen's  Law  of  Corporate  Exe- 
cu'ors  and  Trustees.  By  EEN'tsx  Kixo  Allen,  E.^q.,  Burristcr- 
at-Law.     Demy  Svo.     190G.  6v. 

TRUCTS  AND  TRUSTEES. -Ellis' Trustee  Acts,  including 
a  Guide  for  Trustees  to  InvestmeLts.  By  Akthub  Lek  Ellis,  Esq., 
Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Byene,  Esq.,  Barrister- 
at-Law.  Roy.  12mo.  1903.  6«. 
Godefroi's  Law  Relating  to  Trusts  and  Trustees. — By  the  late 
Hknet  Godefeoi,  of  Lincoln's  Inn,  Esq..  Barrister-at-Law.  Third 
Edition.  By  WniTsioEE  L.  Richaeds  and  James  I.  Siieling.  Esqrs., 
Barristers-at-Law.     Royal  Svo.                                         {Xcar't/  ready.) 

VENDORS  AND  PURCHASERS. -Dart's  Vendors  and 
Purchasers, — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Heney  Daet,  Esq. 
Seventh  Edition.  By  Bekjawin  L.  Ciieeey,  one  of  the  Editors  of 
"  Prideaux's  Precedents  in  ConveyanciLg,"  G.  E.  Tyeeell,  Aethub 
Dickson  and  Isaac  Maeshail,  assisted  by  L.  H.  Elphinstone,  Esqrs., 
Barristers-at-Law.     2  vols.    Royal  Svo.     190-5.  3/.  15«. 

'"There  are  traces  throu?hont  Ihe  book  of  an  unstin'ed  expenditure  of  skill 
and  labour  in  thi^  preparation  of  this  editi  ^n  which  will  maintain  the  position  of 
the  bo.k  as  the  foremost  authority." — /.nio  Quni-terh/  lifvi-w. 

'•jMuch  skill  and  leainini'  have  befn  expended  on  tliis  edition,  and  the  work 
remain   a  great  c  mveyancing  classic." — I.tiv  Jmirnid. 

"  To  the  younpr  and  to  thr  s'.iid  practitioner  htvin?  any  pretensions  to  con- 
veyai  cing  Work,  we  unhesitatingly  say,  Piocuie  a  cojjy  at  once." — Law  Students' 
Jo,.r,r.l 

'•  This  work  is  a  classic,  and  quite  beyond  our  critici-^m.  All  we  can  do  is  to  let 
our  readers  know  that  the  hit"  Mr.  Dart  s  work  is  oncp  nioj'e  biou^rhc  up  to  rate, 
and  to  advise  iheni  to  put  a  copy  on  their  shelves  without  delay." — Law  Xotes. 

Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c. ;  with  exhaustive  Ftiotnotes,  Introductory 
Chapters,  and  Appendices. — By  Feedeeick  Edwaed  Eaeeee,  Esq., 
Barrister-at-Law.     Royal  Svo.     1902.  16s. 

"  Mr.  Farrer  ha*  written  a  rare  thing— a  new  book  which  will  be  of  real  value 
in  a  conveyancer's  library." — l.air  ,ln  nnal. 

"  The  notes  are  tsseutially  practical."—  Law  Times. 

%*  All  standard  Lau)  Works  are  kept  in  Stock,  in  law  calf  and  other  bindinffs. 
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VENDORS  AND  PURCHASERS— continued. 

Turners  Dutiebot  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land,— Second  Edition.  By  W.  L.  Hacon,  Esq., 
Barrister-at-Law.     Demy  8vo.     1893.  10«.  6d. 

Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 
on  a  Sale  of  Land.— With  Appendix  of  Forms.  Second  Edition. 
By  W.  F.  Webster,  Esq.,  Barrister-at-Law.  Roy.  Svo.    1896.    1/.  5$. 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts. 
Being  a  Supplement  to  above.     Royal  Svo.     1899.  ^'et,  2s. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— 
A  Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
Douglas  Owen,  Esq.,  Barrister-at-Law.  Demy  8vo.  1889.  ll.  Is. 
Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Rights  of  Capture  at  Sea.  By  Douglas  Owen,  Esq.,  Bar- 
rister-at-Law.    Demy  Svo.     1898.  ^'et,  2s. 

WATER.— Bartiey's  Metropolis  Water  Act,  1902.—By  Douglas 
C.  Baetley,  Esq.,  Bariister-at-Law,  Author  of  "Adulteration  of 
Food."     Royal  r2mo.     1903.  6«. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills- 
Sixth  Edition.  By  H.  S.  Theobald,  Esq.,  one  of  His  Majesty's 
Counsel.     Royal  Svo.     1905.  1/.  15*. 

"  Throu'^hoiit  th-  >'oo'c  we  find  p'ira'raplis  re^rritten  and  altsratims  and 
corrections  made,  and  we  cong'v  itulat-  the  author  on  the  prpsent  as  the  b^st  and 
most  trustworthy  issue  of  his  work  which  has  yet  appeared.'  —Solicitors  Journal. 

"  Comprehensive  though  easy  to  use,  and  we  advise  all  conveyancers  to  get  a 
copy  of  it  without  loss  of  tima."— Laic  Journal. 

"  Of  great  ability  and  value.  It  bears  on  every  page  traces  of  care  and  sound 
judgment." — Solicitors'  Journal. 

Weaver's  Precedents  of  Wills.— A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction  and  Notes.  Second  Edition.  By 
ChaelesWeavke,  B. A.,  Solicitor.     Demy  Svo,     1904.  5*. 

"  The  notes,  like  the  forms,  are  clear  and,  so  far  as  we  have  tested  them,  accu- 
rate, and  the  book  cannot  faU  to  be  of  service  to  the  young  practitioner.  — 
Law  Times. 

V/INDING  UP.  — Palmer's.— Ftrftf  "  Company  Law." 

WORKMEN'S     COMPENSATION.  —  ric^<5    "Employers' 

Liability." 
Robertson  and  Giegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.     Royal  Svo.     1902.  Ket,  lOs. 

AA/RONGS.— Addison,  Bigeiow,  Kenny,  Pollock.— Fwi*  "Torts." 

*  *  All  standard  law  WorJcs  arc  hept  in  Stock,  in  law  calf  and  other  bindings. 
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TJIE  ENGLISH  REPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RE-ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  150  volumes, 

rpnE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
-*-  English  Reports  \\\>  to  the  commoncoiuent  of  the  Law  Reports 
in  1866  are  now  well  known;  the  House  of  Lords  Series  in 
11  Volumes,  the  Privy  Council  Series  in  9  Volumes,  the  Chancery 
Series  in  27  Volumes,  and  the  Rolls  Court  Series  in  8  volumes,  are 
now  ready,  and  the  Vice-Chancellors  Series  is  in  course  of  publication. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 
a  i)ariicular  case  may  have  been  overruled,  or  distinguished,  and 
a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

Consultative  Committee: 
The  Right  Hon.  The  Earl  of  Halsbuky  ; 

TheRight  Hon.  Lord  A-LVERSTOXE,  G.  CM.  G.,  Lord  Chief  Justiceof  England ; 
The  Right  Hon.  Sir  Richard  HE^-N  Collins,  Master  of  the  Rolls ; 
Sir  R.  B.  FiNLAY,  K.C. 


NOW  ISSUED. 

HOUSE    OF    LORDS    (1694    to     1866),    complete    in 
11  vols,  royal  8vo.       Price  net,  half  bound,  £22. 

PRTVT  COUNCIL  (including  Indian  Appeals)  (1809  to 
1872;,  complete  in  y  vols.     Price  net,  half  bound, 

£13  :  10s. 
CHANCERY  (including    Collateral   Reports)   (1557  to 
1866;,  complete  in  27  vols.     Price  net,  half  bound, 

£40  :  10s. 

ROLLS    COURT    (1829  to  1866),  complete  in  8  vols. 

Price  net,  hall  bound,  £12. 

Ijl^^  NOW  PUBLISHING. 
VICE-CHANCELLORS    (1815   to   1865),    complete    in 
about  15  vols.     Price  per  volume  net,  half  bound,        30s. 
The  Volumes  are  not  sold  separately. 

Full  particulars  sent  on  applicatio7i  to 

Stevens  &  Sons,  Ld.,  119  k  120,  Chancery  Lane,  London. 


Subscribers  will  be  entitled  to  a  Copij  of 

An  Analytical  Digest  of  Cases,  1901  to  1805,  for  7/6. 

Published  at  30/-.     {Xow  rcadj.)     Also 

Synopsis  of  Contemporary  Reports,  1832  to  1905,  for  2/6. 

Publibhed  at  5/-.     [Xow  ready.) 

The  Law  Journal  Eeports. 

Edited  by  JOHN  MEWS,  Esq.,  Barrister-at-Law. 

"All  reports  made  by  gentlemen  of  the  Bar,  and  published  on 
their  responsibility,  are  equally  regular.  There  is  no  superiority 
in  the  reports  of  the  Council  of  Law  Reporting.  Counsel  are  as 
much  entitled  to  cite  the  one  as  the  other." 

The  Mastee  of  the  Rolls.     Times  L.  E.,  May  21,  1887. 

Extract  from  Preface  to  "  Bexjamix  ox  Sales,"  oth  Edition,  1906. 
"  The  Editors  wish  to  bear  testimony  to  the  sustained  exoellence  of  the  Law  Journal 
Reports,  which  they  have  consulted  in  aU  cases  of  difliculty,  and  upon  which  alone  in 
some  instances  the  statement  of  a  case  has  been  based.  These  Reports  have  beeu 
especially  valuable  in  di--closing  the  di>tinction  between  similar  cases,  or  the  partienlai 
ground  on  which  a  decision  was  rested — matters  which  have  been  much  facilitated  by 
the  practice  of  setting  out  the  pleadings  at  length.  Reference  to  these  Reports  has 
not  unfrequently  been  the  means  of  clearing  up  obscurities  which  the  other  Reports 
kad  failed  to  dispel." 

Advantages  of  Subscribing  to  these  Reports : 

References  m 

References  to  these  Reports  are  to  be  found  in  the  principal  Law  Text  Books. 

Simplicity  of  Arrangementm 

There  is  only  One  Volume  in  the  year  for  each  Division  of  the  Courts.  The 
Law  Journal  Reports  and  Statutes  for  each  year  may  be  conveniently  bound  in 
three  vols.     The  system  of  citation  has  not  been  materially  altered  for  78  years. 

Early  Publicationm 

L'nder  the  New  Management  all  important  Cases  are  reported  promptly. 

Revision  by  Judgesm 

Nearly  all  the  Judges  revise  the  reports  of  their  judgments. 

Digest  m 

Mews'  Annual  Digest  of  all  Reported  Decisiors  of  the  Superior  Courts  (issued 
Quarterly,  price  I7s.)  is  supplied  to   Subscribers  at  the  rcduCCd   rate 

of  6s.  per  annum. 
Moderate  Price m 

Annual  Subscription,  with  the  Statutes  (officially  printed  by  the  King's  Printers), 
is  only  £3  :  4s.  per  annum  ;   or  bound  in  3  vols.,  half-ualf,  £3  :  I9s. 

Thin  Papar  Edition  m 

Forming  One  handy  Volume  per  annum,  £3  :  4s.,  or  in  half- calf, 
£3  :  9s.,  or  without  the  Statutes,  £3. 

Weekly  Newspaperm 

Siib-cribfTs  have  the  additional  advantage  of  obtaining,  for  a  further  Subscrip- 
tion of  £1  per  annum,  the  Law  Journal  Newspaper. 

%*-  Remittances  to  be  made  payable  to  Stevens  axu  So.xs,  Limited. 

Publishing  Office:  119  k  120,  Chancery  Lane..  London. 


PREPARING  FOR  PUBLICATION. 


Surge's  Colonial  Law:  Commentaries  on  Colonial  and  Foreign 
Law  generally  and  in  their  C  jnfiict  with  each  o  her  and  with 
the  Law  of  England. — Anew  Edition.  By  A.  Wood  11kn;ox,  Esq., 
PuiHne  Jud;j:e,  Cevlon,  and  (x.  G.  PniLLiJiORK.  E^^q.,  B.irnster- 
at-Law.     In  4  vols.     Koyal  Svo.  (  Vol.  I.  in  the  press.) 

Campbell's  Principles  of  English  Law:  Founded  on  Blackstone's 
Commentaries. — By  Robert  CAiirBELL,  Esq.,  Barrister-at-Law, 
Editor  of  "Ruling  Cases,"  ttc.  [In  the  press.) 

Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— Second  Edition.  By  A.  V.  Dicey,  Esq.,  K.C., 
B.C.L.  [In  preparation.) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specially 
considered  in  the  English  Courts. — With  extracts  from  the 
Judgments.  By  W.  A.  G.  Woods  and  J.  Ritchie,  Esqrs.,  Barristers- 
at-Law.  {In  the  press.) 

English  Reports. — A  complpfe  Re-issue  of  all  the  Decisions  prior  to  1866 
in  about  150  Volumes.     F^fth  Series.     Vic2-Ciaucclk>rs'  Courts. 

[Now  publishing.) 
*^*  Full  prospectus  on  application. 

Everest  and  Strode's  Law  of  Estoppel.— Second  Edition.  By 
Lancelot  Fielding  Everest,  Esq.,  Barrister-at-Law.     {In  the  press.) 

Godefroi's  Law  relating  to  Trusts  and  Trustees.— Third  Edition. 
By  Whitmoee  L.  Richaeds  and  James  I.  Stirling.  Esqrs.,  Bar- 
riaters-at-Law.  {Xearly  ready.) 

Macdonell's  Law  of  Master  and  Servant.  — Second  Edition.  By  Sir 
John  Macdonkll,  LL.D.,  C.B..  a  Master  of  the  Supreme  Court,  and 
Edwaed  a. Mitchell Innes, Esq.,  Barrister-at  Law.    {in preparation.) 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — Second  Edition. 
By  Walter  Henry  Macnamara,  Esq. ,  a  Master  of  the  Supreme  Court, 
Registrar  to  the  Railway  and  Canal  Commission,  &c.     {In preparation.) 

Pow'es  and  Oakley  on  Probate.— Fourth  Edition.  Part  I.  THE 
LAW.  By  L.  D.  Powles,  Esq.,  Banister-at-Law.  District  Probate 
Registrar,  Norwich  Part  II.  THE  PRACTICE.  Contentious 
Practice.  By  W.  M.  F.  Watertox,  Esq.,  Barrister  at-L:iw,  of  the 
Probate  Registry,  Somerset  House.  Non-Cuutentious  Practice. 
By  E.  LovELL  Mansbridge,  Esq.,  of  the  Probate  Registry,  Somerset 
House.  {Nearly  ready.) 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed,  1865  to 
1905.  —  Second  Edition.  By  M.  R.  Meuta,  Esq.,  Barrifcter-at- 
Law.  {In  the  press.) 

Williams'  Law  relating  to  Legal  Representatives:  Real  and  Per- 
sonal.—Second  Edition.  By  Sydney  E.  Williams.  Esq.,  Author 
of  "  Law  of  Account,"  "  Outlines  of  Equity,"  inc.     {In preparation.) 

Wills'  Theory  and  Practice  of  the  Lav/  of  Evidence.— Second 
Edition.     13y  Wm.  Wills,  Esq.,  Barrister-at-Law.     {In  preparation.) 

STEVENS  AND  SONS,  Ld.,  119  &  120,  CHANCERY  LANE,  LONDON. 


•      STEVENS  AND  SONS,  LIMITED,  119  &  120,  CHANCERY  LANE,  LONDON.       * 

Annual  Practice  (The),  1907. — Edited  by  Thomas  Snow, 

Barrister- at-Law ;   CHARLES  BURNEY,  a  Master  of  the  Supreme  Com-t ;  and 
F.  A.  STRINGER,  of  the  Central  Office.     Two  Vols.     Svo.     Price,  net,  25s.  cloth. 
A  Thin  Paper  Edition  in  One  Vol.,  price,  net,  25s.    On  Oxford  India  Paper,  3«.  6^.  extra. 

A,  B,  C  (The)  Guide  to  the   Practice   of  the   Supreme 

Court,  1907. -By  FRANCIS  A.  STRINGER,  of  the  Central  Office  of  the  Supreme 
Court.     Royal  l2mo.     Price,  net,  5s.  cloth. 

Palmer's  Company  Precedents. — For  use  in  relation   to 

Comijanies  subject  to  the  Companies  Acts. 

PaetI.:  general  forms.  Ninth  Edition.  By  F.  B.  PALMER,  Barrister-at-Law, 
assisted  by  the  Hon.  C.  MACNAGHTEN,  K.C.,  and  FRANK  EVANS,  Barrister-at- 
Law.     Royal  divo.     1906.     Price  36s.  cloth. 

Paet  II. :  wrNDING-TTP  FORMS  AND  PRACTICE.  Ninth  Edition.  By  F.  B.  PALMER, 
assisted  by  FRANK  EVAN  S,  Barristers -at- Law.    Royal  8w.    1904.    Price  32s.  cloth. 

Paet  III.:  DEBENTURES  AND  DEBENTTTRE  STOCK.  Ninth  Edition.  By  F.  B. 
PALMER,  Barrister-at-Law.     Royal  8w.     1903.     Price  25s.  cloth. 

Palmer's    Company   Law.  —  A   Practical    Handbook  for 

Lawyers  and  Business  Men.  "With  an  Appendix  containing  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fifth  Edition.  By  FRANCIS  BEAUFORT  PALMER, 
Ban-ister- at-Law.     Royal  St'o.     1905.     Price  12s.  M.  cloth. 

Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbi- 
trator and  the  Law  of  Submissions  and  Awards.  Ninth  Edition.  By  EDWARD 
POLLOCK,  an  Official  Referee  of  the  Supreme  Coiu't,  and  H.  W.  POLLOCK, 
Barrister-at-Law.     Royal  8vo.     1906.     Price  II.  10s.  cloth. 

Williams'  Law  of  iExecutors  and  Administrators. — Tenth 

Edition  Bv  the  Right  Hon.  SIR  ROLAND  VAUGHAN  WILLIAMS,  a  Lord 
Justice  of  Appeal,  and  ARTHUR  ROBERT  INGPEN,  K.C.  Two  Vols.  Royal  8vo. 
1905.     Price  4:1.  cloth. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal 

Law.— With  Notes.  Third  Edition.  By  HENRY  WARBURTON,  Barrister-at- 
Law.  (Founded  on  "  Shirley's  Leading  Cases.")  EemySvo.  1903.  Price  I2s.  6d.  cloth. 

Shirley's  Selection   of  Leading   Cases   in   the   Common 

Law.— With  Notes.  Seventh  Edition.  By  RICHARD  WATSON,  Bamster-at-Law. 
Dem'y  Sro.     1904.     Price  16s.  cloth. 

The  Pocket  Law  Lexicon. — Explaining  Technical  "Words, 

Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law.  Fourth  Edition.  By 
JOSEPH  E.  MORRIS,  Barrister-at-Law.    Fcap.  Svo.     1905.     Price  6s.  6d.  cloth. 

Smith's  Manual  of  Common  Law. —  Twelfth .  Edition.     By 

C.  SPURLING,  Barrister-at-Law.     Demy  8vo.     1905.     Price  \5s.  cloth. 

Strahan's  General  View  of  the  Law  of  Property. — Fourth 

Edition.  By  J.  A.  STR.^HAN,  assisted  by  J.  SINCLAIR  BAXTER,  Bariisters-at- 
Law.     Eemy  Sro.     1905.     Price  Vis.  Qd.  cloth. 

Disney's  Law  of  Carriage  by  Railway. — By  Henry  W. 

DISNEY,  Barrister-at-Law.     Pemy  8vo.     1905.     Price  7s.  Gd.  cloth. 

Browne  &  Powles'  Law   and  Practice  in  Divorce  and 

Matrimonial  Causes. — Seventh  Edition.  By  L.  D.  POWLES,  Barrister-at-Law, 
Probate  Registrar,  Norwich.     Pcmy  Sro.     1905.     Price  25s.  cloth. 

Rogers  on  Parliamentary  Elections  and  Petitions;   with 

Appendices  of  Statutes,  Rules  and  Forms,  and  a  Pkecedent  of  a  Bill  of  Costs. 
Etghteenth  Edition.  By  C.  WILLOUGHBY'  WILLIAMS,  Barrister-at-Law. 
Royal  l2mo.     1906.     Price  \l.  Is.  cloth. 

Rogers  on  Municipal  and  other  Elections  and  Petitions, 

with  Appendices  of  Statutes,  Rules  and  Forms,  and  a  Peecedent  of  a  Bill  of  Costs. 
Eighteenth  Edition.  By  C.  WILLOUGHBY'  WILLIAMS,  assisted  by  G.  H.  B. 
KENRICK,  Barristers-at-Law.     Royal  l2mo.     1906.     Price  \l.  Is.  cloth. 

Harris'  Hints  on  Advocacy. — Conduct  of  Cases,"  Civil  and 

Criminal.     Classes  of  Witnesses  and  Suggestions  for  Cross-examining  them,  &c.,  &c. 
By  RICHARD  HARRIS,   K.C.     Thirteenth  Edition.    Royal    Vlino.     1906.    Price 
(JJ  7s.  td.  cloth.  . 

*»*  A  Catalogue  of  New  Law  Works  gratis  on  application. 
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STEVENS  Al,^  ..v..'"\.^"-yji,  ---  _  -_.,   CERY  LANE,  LONDON, 

THE  ENGLISH  REPORTS 

WITHIN  THE  REACH  OF  ALL. 


Complete  RE=ISSUE  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  150  volumes, 

rpHE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
-*-  English  Reports  up  to  the  commencement  of  the  Law  Reports 
in  1866  are  now  well  known ;  the  House  of  Lords  Series  in 
11  Volumes,  the  Privy  Council  Series  in  9  Volumes,  the  Chancery 
Series  in  27  Volumes,  and  the  Eolls  Court  Series  in  8  volumes,  are 
now  ready,  and  the  Vice-Chancellors  Series  is  in  course  of  publication. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 
a  particular  case  may  have  been  overruled,  or  distinguished,  and 
a  reference  to  the  titles  of  the  digests  in  which  similar  cases  will 

Consultative  Committee : 
The  Right  Hon.  The  Earl  of  Halsbury  ; 

The  Right  Hon.  Lord  AlvERSTONE,  G.  C.M.G.  ,  Lord  Chief  Justiceof  England , 
The  Right  Hon.  Sir  Richard  Hex^n  Collins,  Master  of  the  RoUfs ; 
Sir  R.  B.  FiNLAY,  K.C. 


^^-    NOW  ISSUED. 
HOUSE    OF    LORDS     (1694     to     1866),    complete    in 
11  vols,  royal  8vo.       Price  net,  half  bound,  £22. 

PRIVY  COUNCIL  (including  Indian  Appeals)  (1809  to 
1872),  complete  in  9  vols.     Price  net,  half  bound, 

£13  :  10s. 
CHANCERY  (including    Collateral   Reports)   (1557  to 
1866),  complete  in  27  vols.     Price  net,  half  bound, 

£40 :  10s. 

ROLLS    COURT    (1829  to  1866),  complete  in  8  vols. 

Price  net,  half  bound,  £12. 

1^^  NOW  PUBLISHING. 
VICE-CHANCELLORS    (1815   to   1865),    complete    in 
about  15  vols.     Price  per  volume  net,  half  bound,        30s. 
The  Volumes  are  not  sold  separately. 


Full  particulars  sefit  on  application  to 

Stevens  (StSoNS,  Ld.,  119  &  120,  Chancery  Lane,  London. 

*^*  A  large  stock  of  Second-hand  Law  Reports  and  Text-books  on  Sale. 
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